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Foreword
Probably the ideal goal of historical and comparative writing is to
create a document which functions both to provide new insights into
the past simply for the sake of understanding and to provide perspec
tive which casts light on current issues and illuminates potential future
courses of action. Seldom does a book achieve the goal as well as that
which Professor Dawson has produced. But then, seldom is there an
author so admirably equipped as he to undertake the task. As teacher
and student, as scholar and administrator, his work has been marked
by thoroughness without pedantry, and a sense of relevance which few
can match.
The definition of the role of the judiciary within a legal system is
a matter of concern throughout the world, and nowhere is the question
more vigorously debated than in the United States. For those who would
seek meaningful perspective, The Oracles of the Law is surely a prime
source, for it searches out the societal effects of varying philosophies
and causal relationships between the assumed judicial roles and the
achievement of both stability and flexibility within the judicial system.
It probes the realities by comparing the verbal articulation of judicial
role with actual judicial action, for it is clear that judicial activism can
occur covertly as well as overtly, with proper and cleferential lip service
to notions of stability.
The Cooley Lecture series, of which this work is a part, has produced
distinguished works in the past, but surely has achieved added distinc
tion with the present volume.
ALLAN F. SMITH
Ann Arbor, Michigan
July 1967
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Preface
The Cooley lectures that appear here, much expanded, were originally
given at The University of Michigan Law School in 1959. I am obliged
to my friends of the faculty for tolerating a delay of nearly a decade
in submitting a text for publication. My debt to them and to the Law
School, however, is much more than ten years old. The studies that
have finally produced the present volume were begun at The Univer
sity of Michigan more than thirty years ago. If it is longer than it ought
to be, my excuse is that I have tried to record some part of what I
learned at The University of Michigan Law School and to produce a
worthy expression of my gratitude and respect for that institution.
I am indebted also for helpful criticism of particular chapters by
colleagues of the Harvard Law Faculty, Professors Benjamin Kaplan
and Charles Fried and Kurt Nadelmann; by my son, Professor Philip
Dawson of the History Department of Stanford University, and by
Professor Wolfgang Fikentscher of the University of Tiibingen. The
first chapter has drawn heavily on the learning of Professor Samuel E.
Thorne of the Harvard Law School, who has criticized its text and
suggested many ideas in our frequent conversations during recent years.
For services far beyond the calls of friendship and for comments and
suggestions in great number I am indebted most of all to Gareth Jones
of Trinity College, Cambridge, and Professor Helmut Coing of the
University of Frankfurt. Errors of fact or emphasis can be explained
only by my failure to follow the excellent advice I have had.
JOHN P. DAWSON
Cambridge, Massachusetts
September 1967
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Introduction
This study will examine the nature and extent of the contribution
that case law has made to the legal systems of England, Rome, France,
and Germany. The emphasis will be historical, but the object will be
to show the lasting effects of historical experience on modern usage
and attitudes.
The title has been taken from a well-known passage in Blackstone's
Commentaries. Speaking of "the judges in the several courts of justice, "
he described them as "the depositaries of the law, the living oracles. " 1
This tribute could not have seemed at the time he wrote to be greatly
exaggerated. The predominant role of English judges in the creation
and development of English law had been written for all to see. To
us in this country, some 200 years later, the influence of judges has
if anything increased. In the continuing drama of American law the
judge still holds the center of the stage, down in front of the footlights.
To persons who live on other continents our concentration on judges
seems morbid. We have of course abandoned the ancient Greek cere
monial that marked the inner torment of the oracle of Delphi-the
chewing of laurel leaves, the inhaling of vapors, the wild cries and
writhings and mounting frenzy that preceded the utterance of the
cryptic message. The frenzy of our judges is much better controlled,
but we nevertheless find them fascinating. Much of our finest intelli
gence is engaged in studying what judges do and say and in guessing
at their inmost sensations. The judges who have tried to describe them
seem to agree that the sensations experienced at the critical stage
immediately prior to the moment of decision-are difficult to com
municate. So we concentrate on their messages, the reasons they give
that will guide them and us in the future.
Reasons are given nowadays in judicial opinions which explam and
attempt to justify the decisions reached. Disclosure of reasons has come
in modern times to seem an essential feature of judicial action, an
assurance of rationality and a safeguard against misuse of power. In
present-day Italy, for example, the Constitution adopted after the Second
World War requires that "all judicial acts" must be accompanied by
statements of reasons. 2 By no means all American judges, even in
appellate courts, are required or expected to write opinions. Of those
that are written, fortunately not all are published. Yet it seemed no
exaggeration when Herbert Wechsler said not long ago that it is "the
1

2

William Blackstone, Commentaries on the law of England, I 69.
Fiero Calamandrei, Procedure and Democracy (New York, 1956), 53-54.
Xl

XU

The Oracles of the Law

very essence of judicial method" and "intrinsic to judicial action,"
as contrasted with legislative or executive action, that judges be pre
pared to give reasoned explanations, transcending the cases they are
called on to decide. 3
It was not always so. In ancient times the messages of the oracle5
were cryptic by design, so that the motives of the god would be some
what disguised and the attending priests would have useful work as
interpreters. After the function was secularized, the legal oracles of
the past were seldom called on to give judicial opinions. One main
theme that will recur throughout this study is that the reasoned
opinion, issued by the judge as a function of his office, is a modern
product. I will also contend that the assumption by judges of a duty
to publish their own official statements of reasons has transformed
their relationship to other agencies for the declaring and making of
law. We now take this duty for granted but in its present form it
came relatively late, not only to the English legal tradition but still
more in systems like the French and German that have derived con
tinuous inspiration from Roman law.
The publication of reasoned opinions has become common practice
among appellate courts in a large part of the modern world. But style
and content vary widely, as does the degree of self-revelation that their
authors provide. American judges usually tell us and we expect to be
told not only the author of the particular opinion but the existence and
the nature of major disagreement within the court itself. In most
countries outside the English tradition the practice has been for the
whole court to speak with a single voice, suppressing dissents and
concurring opinions. 4 Full disclosure can also be avoided by using
cryptic or stereotyped modes of expression or general propositions that
are left unadorned. But as the law reports pile up all over the world
and innovations by judges become more apparent, lawyers are led
irresistibly to give attention to what courts do and say.
The style and content of judicial opinions will obviously depend on
the functions they are meant to perform for both their authors and
their addressees. The primary function, in other legal systems as in our
own, is to demonstrate that the particular case has been decided justly.
But with us there is another function to which we attach even greater
importance-the function of giving direction to the growth of legal
doctrine. This is essentially what we mean by describing our system
• Herbert Wechsler, "Toward Neutral Principles of Constitutional Law," 73 Harv.
L. Rev. 1, 15-16 ( 1959).
• Kurt Nadelmann, "The Judicial Dissent: Publication v. Secrecy," 8 Am. Journal
of Comp. Law 415 ( 1959).
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as a system based on precedent. This is what some foreign critics so
emphatically reject as a perversion of the judge's role. With us decision
making and the elaboration of doctrine are conceived to be inseparable;
they are fully intermingled in the opinions of our appellate courts.
On the continent of Europe both ancient practice and modern theory
have kept distinct the function of deciding cases and the function of
preserving, reworking, and extending doctrine. The "depositaries" of
the law, in Blackstone's phrase, were various kinds of legal experts
who were not judges at all or if so, by coincidence. The result is that
the great industrial societies of the West have preserved attitudes that
are different from our own toward the role and the contribution of
judges. To us it seems obvious and beyond dispute that the application
of law necessarily involves some new creation. From this we draw the
conclusion that means must be found for preserving the new elements
that judges create, after they have been found to be worth preserving.
Our readiness to accept this conclusion and the reluctance to accept it
among many Europeans are both due to inherited attitudes whose
sources must be found far back in the past.
No lawyer trained in the Anglo-American tradition can escape the
historical record of 700 years, in which the common law was first
organized and then mainly developed as a by-product of litigation.
But reflection concerning the historical past and our own experience in
more recent times have both confirmed the creative role of adjudication.
The primary purpose of adjudication is the settlement of conflict. But
conflict itself, though potentially dangerous, is a major source of growth
and change. In earliest times it was the potential danger of unresolved
conflict that loomed largest of all, so that the settlement of conflict
was an end in itself, often the sole end to which action and anxiety
were directed. I believe this is why, in earlier times, most of the
functions of government were exercised by "courts"; executive action
and legislation, insofar as they were undertaken at all, were clustered
around dispute-settlement as the continuing, central core. Even after
agencies for adjudication had been perfected and standards had emerged
to regulate them, it was through conflict, dispute, the jarring impact
of rival claims, that the inertia of ancient practices was overcome, new
energies were released, and new purposes and values asserted. In
modern times, when adjudication has been somewhat more clearly
separated from other functions of government, it seems still true that
conflict resolution requires the legal order to take account of new values
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and human needs, that in society as in our private lives conflict can be
creative, provided means are at hand to resolve it. 5
This is why we have gained so much from an approach to law
through particular cases. We have carried this approach much further
than the lawyers of any other legal system, except perhaps the Roman
jurists at the highest level of their achievement. By concentrating so
much attention on the points at which law is directly applied, we
constantly observe the flash of illumination that lights up the whole
neighborhood. We see not only the particular problem in its whole
human setting, but we glimpse new meanings in a whole complex of
rules, some of which are not applied, in the effort to locate the case
under the rules that do apply.
It is another question how the insight thus gained can be preserved.
There are various ways to accomplish this, as there are various forms
that case law can take. To American lawyers it is clear beyond doubt
that law develops in its application to specific cases and that new
elements thus added must and somehow will be preserved-or, more
briefly that case law "in some form" is inevitable. This point of view
has been most clearly and emphatically expressed in the well-known
statement of Karl Llewellyn:
Case law is law found in decided cases and created by judges
in the process of solving particular disputes. Case law in some form
is found wherever there is law. A mere series of decisions of
individual cases does not of course in itself constitute a system of
law. But in any judicial system rules of law arise sooner or later
out of such decisions of cases, as rules of action arise out of the
solution of practical problems, whether or not such formulations
are desired, intended or consciously recognized. These general
izations contained in, or built upon, past decisions, when taken as
normative for future disputes, create a legal system of precedent.
Precedent is operative, however, before it is recognized. Toward
its operation drive all those phases of human makeup which build
habit in the individual and institutions in the group. 6
This passage describes the biases with which I have approached this
study. One of the main objects will be to test them against the record
of experiences that are very different from our own.
Lawyers trained on the continent of Europe often respond to this
statement by Llewellyn with shock and disbelief. Its most radical claim
is that the propensity to follow precedent is a permanent element of
• This theme is developed much more fully, with a review of sociological literature,
in the interesting book of Lewis A. Coser, The Functions of Social Conflict (1956).
• "Case Law," Encyclopedia of the Social Sciences (New York, 1930 ) , III 249.
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human nature. 7 Even those who concede that the propensity exists may
think of it, not as a virtue, but as another mark of human frailty,
obstructing the free use of intelligence. A hint of this appears in the
descriptive words that other legal systems have used. For example, the
German for "precedent" is Prajudiz. Its primary meaning is "pre
judgment," but it also verges on "prejudice." A similar word
( praeiudicia ) was occasionally used by Roman jurists as a description
of prior court decisions; as prejuges, with the same meaning, it re
appeared in pre-revolutionary France.� Whether taken as "pre-judg
ment" or "prejudice, " it carries an implication that is distinctly un
pleasant; it suggests that minds have been at least partly closed. This
suggestion was developed into a full-blown argument by a French
medieval author, Beaumanoir. He was discussing some o f the grounds
on which j udges could be disqualified-personal enmity toward a
litigant, idiocy, and so on. With these grounds he equated the judge's
having taken part in a prior decision of a similar case; the probability
that the judge would repeat the prior decision meant that he should
be disqualified for bias. 9 This strange and inverted testimony to the
persuasive force of precedent merely makes explicit the hint contained
in the words for "pre-judgment." The words themselves are clues to
unspoken assumptions, one of which surely was that law could not be
derived from decided cases because law resided elsewhere. It is this
assumption, precisely the opposite of our own, that has colored the
thinking and influenced the practice of European lawyers over long
stretches of time.
Even the most fervent case lawyer among us would concede, as
Llewellyn did, that individual decisions case by case do not add up
to a system of law unless the reasons that produced them can be dis
covered and organized. But many judges in the past did not disclose
their own reasons, either because they were untrained in self-expression,
7
This appears particularly in the passage which follows, where "the phases of
human make-up which build habit in the individual and institutions in the group"
are defined as:
"laziness as to the reworking of a problem once solved; the time and energy
saved by routine, especially under any pressure of business; the values of routine
as a curb on arbitrariness and as a prop of weakness, inexperience and instability;
the social values of predictability; the power of whatever exists to produce expecta
tions and the power of expectations to become normative. The force of precedent
in the law is heightened by an additional factor; that curious, almost universal
sense of justice which urges that all men are properly to be treated alike in all
circumstances. As the social system varies we meet infinite variations as to what
men or treatments or circumstances are to be classed as 'like'; but the pressure to
accept the views of the time and place remains."
• Below, Chapter II, sec. 5, note 3; Chapter IV, sec. 7.
• Beaumanoir, La Coutume de Beauvaisis ( ed. Salmon, Paris, 1899-1900) , sec. 1880.
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because such disclosure was expressly forbidden, or because their own
rank or personal status made the giving of reasons superfluous. Even
if the reasons were disclosed the more complex task of organization
was often assigned to other persons who thereby acquired predominant
influence. This study of the work that j udges have done must therefore
devote at least equal attention to their rivals or partners, the custodians
and transmitters of legal doctrine. Many of these held no public office,
had no grant from political rulers, but spoke nevertheless with an
authority so great that they, not the j udges, deserved the title of oracles.
Constant attention must also be paid to the relations between courts
and political agencies. In England the great strength of the medieval
monarchy conferred on its judges prestige and independence that were
rarely threatened thereafter and cast English judicial institutions into
a mold that has lasted to the present day. But in the other countries
that will be examined the changing fortunes of governments brought
expansions and contractions of the role of judges. Destruction or
dispersal of governmental powers enfeebled or scattered the judiciary;
when the time came to rebuild, courts became a vital instrument for
confirming and legitimating political power. There has been, I believe,
no direct correlation between the weakness or strength of governments
and the impotence or vigor of judicial action; too many variables
disrupt all equations. In the traditions inherited from Roman law, for
example, an extreme subordination of judges was asserted first by
authoritarian emperors but was then confirmed in the Middle Ages by
the pervasive distrust of all agencies of government in the free cities
of Italy.
For courts must be viewed as central agencies of government, the
more so as one moves back in time. Judicial agencies have a peculiar
power to enlist obedience and impose control--essentially, I suggest,
because they meet a deeply felt and constant need for trustworthy
neutrals. One way to achieve neutrality that has been often tried has
been to depersonalize the process by subordinating judges to rules that
control them strictly. But neutrality and trust were not necessarily
forfeited when judges made up the rules as they went along; as in
medieval England when a great new system of social controls, in aid
of the monarchy's purposes, was manufactured through judicial action.
But there are limits to the allegiance that judges can inspire, as the
experience of France reveals. The judges of pre-Revolutionary France
became partisans in political strife for a reason that seemed to them
persuasive-that other political agencies had failed as restraints on
royal absolutism. In their attempt to fill a great gap in French political
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institutions they brought disaster on themselves and caused a lasting
impairment of their own function whose effects in France are not
yet spent.
This is only to say that the contributions judges have been able to
make have depended on a combination of variable factors-not only
their relations with political rulers but the sources from which law
itself has been derived, the authority possessed by other spokesmen,
the methods by which lawyers have been trained and recruited, the
nature and the rate of social change. A history of judges must cut across
many themes that it cannot pretend to exhaust.
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I
The Growth and Decline of English Case Law
The royal judges who succeeded in organizing the English common
law so rapidly were always few in number. Their success was primarily
due to the exceptional strength of the monarchy they served, but so
much could not h ave been done by so few if effective means had not
been invented for organizing their own work. By delegating and sub
dividing the judicial function, the central court judges relieved them
selves of many time-consuming and burdensome tasks while retaining
general supervision and effective power to coordinate. It thus became
possible for a very small group of judges and, when it emerged, a
very small group of expert pleaders to administer the central controls
of the whole common law system of remedies. As their work rapidly
became extremely technical and highly specialized, the judges and the
most expert pleaders grew together in a remarkable kind of partner
ship. The English legal tradition was carried forward by this small
elite group, in which the judges were acknowledged leaders but merely
as first among equals. This group acquired a dominant role by exper·
tise in a very special and narrow function and did much to ensure that
the common law would be narrow, insular, and incapable of responding
to newly emerging needs.
1.

The Formative Period
Before the death of Henry II in 1 189 the main institutions had been
devised through which, in less than a century, a national common law
would be created. One of the main institutions was the Court of
Common Pleas, with which this account will be much concerned. A
group of men who specialized in judicial business emerged from the
king's entourage in the 1 170's. It rapidly developed a separate record
and organized its procedure, though jurisdictional boundaries were
not yet defined. It ceased to follow the king on his travels and came to
be held in "a certain place," as Magna Carta, in 12 15, required. The
place was usually Westminster. But Henry II had devised expedients
by which trials could be decentralized. Routine cases were heard in the
localities where the disputes arose. The more difficult and interesting
cases were reported back for decision, or at least for discussion, at
Westminster. This ingenious system of itinerant justices helped greatly
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to promote the popularity and effectiveness of the new royal remedies,
but it also preserved uniformity in their administration and made the
law that was built around the new remedies a truly national law. 1
The law developed so rapidly that Bracton, writing in the middle
decades of the thirteenth century, was able to describe a great system
of law and procedure, manufactured out of native materials. Legislation
had played a minor part in producing it. The solid core was English
custom, a synthesis or abstraction that was derived from the usages of
many English communities, but did not coincide precisely with any of
these. The reiterated experience of royal judges in deciding cases and
their frequent, informal consultation brought consistency and structure
and made the rules into a system. It is therefore no exaggeration to
say that the English common law from the very beginning was created
by the royal judges who administered the new royal remedies.
One striking thing about it was that these royal judges at all times
were so few. A contrast with France will make this more clear. By
1297 the highest royal court in France-the Parlement of Paris-had
5 1 judges. The total rose to 80 in the following century and to 240 in
the eighteenth century. By the eighteenth century, however, twelve
other Parlements had been created and the total membership of all
thirteen of these high appellate courts was over 1 ,200. In addition,
there were at least 5,000 judges in the inferior royal courts in France
and to them could be added some tens of thousands of judges ( many
of them part-time) in the seignorial courts of the feudal lordships. 2 But
in thirteenth century England the Court of Common Pleas ordinarily
numbered four or five judges and the King's Bench when it emerged
as a separate court, usually had only three. 3 In later times the total
1 Frederick Pollock & Frederic William Maitland, History of English Law
( 2d
ed. 1898 ) , I 1 5 3- 5 6, 169-70 [hereafter cited as Pollock & Maitland, H.E.L.}; Sir
William Holdsworth, History of English Law, I 264-84 [hereafter cited as Holds
worth, H.E.L.} .
2
J. P. Dawson, A History of Lay Judges ( Cambridge, Mass., 1960 ) , 69-71, 79.
' Maitland gave lists of the Common Pleas judges under Henry III ( 1 2 16-1272)
in his introduction to Bracton's Note Book ( Maitland ed., London, 1887 ) , I 1 39-45.
The numbers ranged from 2 to 8 (in one term 9 are listed ) . There were frequent
changes both in numbers and names from term to term, though in the latter part of
the reign the membership became more stabilized. Of the 1 8 1 terms listed by
Maitland, there were 66 in which 5 or more judges were listed, mostly in the early
years, but the number of judges that appeared most frequently was 4 ( 49 terms ) .
The next most frequent was 3 ( 45 terms ) , and there were only 2 j udges in 32 terms.
It is interesting and significant that the strong tendency was for the numbers to
diminish rather than to increase with the enlarged workload of the later years.
For the reigns of Edward I ( 1272-1307) and Edward II ( 1307- 1 3 2 7 ) lists of
judges are given by Sayles, Introduction, Select Cases in the Court of King's Bench
( Selden Society) , I cxxix-cxli. Under Edward I the Common Pleas had either 4 or 5
judges, and the King's Bench 3 during most of the terms. Under Edward II the
Common Pleas had 5 as a rule ( though about one-third of the time there were 6 ) ,
and th e King's Bench was stabilized at 3 .
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membership of the two courts remained about the same- seven or
eight-though with variations from year to year. 4 Then in the sixteenth
century, when the court of Exchequer acquired a general common law
jurisdiction, its complement of judges ( four or .five) should be added
to the total of common law judges. If we ignore the specialized juris
dictions like the Admiralty and the church courts but if the two judges
of the Chancery are added, one can make the point shortly by saying
that from 1 200 to 1 800 the permanent judges of the central courts of
common law and Chancery, all taken together, rarely exceeded fifteen.
Our present concern is not with the surfeit of judges in France but
with the strict economy in judicial manpower that was practiced in
England. This strict economy was maintained not only during the
rapid growth of the thirteenth century but, as I have said, for centuries
thereafter. On first view it would seem a miracle that seven or eight
( or later, twelve or thirteen) common law judges could handle all the
trials and appellate review of an entire country.
The explanation is partly found in the fact that the coverage of the
common law system of remedies was for long severely limited. In the
ordering of English society it was a matter of the utmost importance
that the crown acquired early a monopoly over prosecutions for major
crime, but there remained an enormous range of minor offenses that
were punished in the hundred courts, the courts of the manors and
towns, and later by the justices of the peace, over whom the central
courts exercised a control that was at most sporadic. Civil litigation
dealt with the affairs of the relatively prosperous. For most of the
population the 40 shilling limit of value on actions brought in royal
courts was an effective barrier; forty shillings in the late Middle Ages
was a considerable sum of money. 5 In the thirteenth century records
so far published, civil litigation was primarily concerned with title to
and possession of freehold land, but it seems unlikely that at that time
much more than half the occupants of thirteenth century English land
held by freehold tenure." Disputes over land between unfree tenants,
' Sayles, King's Bench (Selden Society ) , VI l i-lxxxi, gives lists which show in the
King's Bench from 1341-1399 either 2 or 3 judges in 104 of the 1 14 terms listed,
but in 76 of these terms there were only 2 . From 1399-1422 the King's Bench had
3 judges in 3 1 out of 47 terms and 4 judges in the other 16 terms. In both these
periods the C ommon Pleas was much more variable; in two terms it had only one
judge and in 1 3 it had 7, but in almost four-fifths of the terms between 1 340 and
1422 its membership ranged between 4 and 6.
Professor Sayles has been most obliging in allowing me to see these lists in
advance of publication.
• Dawson, Lay Judges, 228-29.
• G. 0. Sayles, Medieval Foundations of England ( Philadelphia, 1950 ) , 433 esti
mates that in the manorialized areas ( central, eastern and southern England ) the ratio
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like most disputes of other kinds, were settled in the local courts of
county, hundred, manor, and town. Many types of disputes were wholly
excluded because no royal writ had been devised. Altogether one can
say that at the time of its creation the common law system was re
markable for its range, for its impact on English society and for the
power that it mobilized, but that it captured only the key controls,
over matters of paramount interest to the crown. In later centuries the
emphasis shifted, 7 new types of interests were recognized, and the
coverage of the writs expanded somewhat. But the expansion was
gradual and through most of the later Middle Ages the disputes and
misdeeds of most Englishmen were still remitted to local courts.
A second major explanation can be found in the measures adopted
to economize on judges' time. It will be remembered that in the
thirteenth century witnesses did not testify before jury and judges in
open court. It was for the jurors themselves to find answers to the
questions asked them, using their own private knowledge, gossip in
the community, or such other sources as they could tap. By the use of
a collective verdict, the sources of their knowledge and the ignorance
or dissent of individual members were all effectively buried. This meant
that trials could mainly consist of asking the jury the appropriate
questions and compelling them to give their answers. It also meant
that for many trials no royal justice was needed at all. And so the
practice developed in the thirteenth century of appointing judicial
commissions of local gentry, "knights of the shire." There were several
types. For criminal cases the most common commissions were oy er and
terminer (giving authority to "hear and determine" the classes of
criminal cases specified) and gaol delivery (giving authority to hear
the accusations and render judgment against prisoners already confined
in designated jails.) For civil cases the most common commission was
the commission of assize, giving authority to hear the possessory assizes,
such as novel disseisin or mort d'ancestor. The commissions could be
fairly inclusive (all the cases of a certain class that were pending in a
certain county) or could designate a case between particular persons.
of freeholders to unfree tenants was about 4:6. On the other hand, in the north and
west the percentage of freeholders was probably somewhat larger.
' The tabulations of Miss Neilson in The English Government at Work, 1 327-1336
(ed. Dunham, Cambridge, Mass., 1950), III 259 and 273, indicate that in the 1300's
disputes over possession of or title to land were becoming a smaller percentage of
the workload. Out of some 6,000 cases pending in the Common Pleas in Hilary
term, 1332, over 1550 cases were actions of account, about 1,000 were actions of
debt, and detinue and trespass were about 500 each. Similar conclusions are expressed
by Sayles, King's Bench ( Selden Society ) , IV xxxviii. By 1470 debt and trespass cases
had apparently come to predominate. Neilson, Introduction, Y.B. 10 Edw. IV and
49 Henry VI ( Selden Society), xix, xxiv.
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Very large numbers of commissions were issued; in the year 1 2 7 3 alone
some 2,000 commissions of assize were issued. 8 In many of these, it
seems quite clear, no central court judge was included at all. Or if
one was included, he would share with local gentry the burden of
conducting trials, the burden itself being immensely reduced by casting
on the jury so large a share of the principal task.
And so it was no miracle that so much was accomplished by so
few men. The judicial function in thirteenth century England was in
effect divided up and distributed through the community. The finding
of facts-the most troublesome and time-consuming function of all
was entrusted to the jury, "the voice of the countryside. " 0 Direction
of the jury, the framing of the questions they must answer, the extrac
tion and recording of the answers they gave, were entrusted in large
measure to responsible laymen, often without help from any judges at
all. In the fourteenth century, as we shall see, the trial commission
came to include a larger professional element. But even then, and
for centuries thereafter, the basic arrangements of the formative years
persisted. Their net result was that a small group of professional judges
could handle the work quite well. The great bulk of routine litigation
did not require their attention at all, or at most would require them
to extract a verdict from jurors on disputed issues of fact. In the select
group of cases that called for joint action by the judges, their task was
primarily to supervise the process by which issues of fact were reached.
They could concentrate on the difficult problems that preceded or
followed resort "to the country." They were mainly concerned with
framing and applying rules of law. At this they became superbly skilled.
Not much is known of the training and background of the earliest
royal judges. One thing is clear-most of the regular judges were
churchmen. Some were bishops, there was even an archbishop, and
many held minor church offices. How much canon law they knew is a
question, though a normal career reaching through the lower orders
up to high office in the church would almost surely have meant some
exposure to canonist ideas. 1 0 In any case it is hard to imagine what
' Pollock & Maitland, H.E.L., I 200-01.
• The phrase is that of Maitland in Pollock & Maitland, H.E.L., II 624.
10
The problem as to how much canon law was known by the early j ustices has
been much debated, for it is part of the larger problem of the extent of direct borrow
ing from Roman law, with which any well-trained canonist was bound to be broadly
familiar. The argument for Roman influence has been strongly put by H . G . Richard
son, "The Oxford Law School under John," 57 L.Q.R. 319 ( 194 1 ) , who pointed out
( at p. 323) that Hubert Walter, archbishop of Canterbury and justiciar under Richard
I, was one of the Englishmen who studied Roman law at Bologna. But his argument
in this article and by Richardson and Sayles, Introduction, Select Cases of Procedure
without Writ ( Selden Society ) , !ix-Ix, cviii-cxxxiv, tends mainly to show that Roman
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other legal training they could have had, for the rules that governed the
royal remedies were in process of being manufactured by the judges
themselves. As the system developed, until 1 250 at least, the crown
continued to draw on the clergy as the principal source of educated
and able men. Bracton himself was a cleric, as were his heroes, Raleigh
and Pateshull. But like other clerical judges of that early period whose
careers are known, they must have expended most of their energies,
not on the cure of souls, but in the king's service and especially on their
own judicial duties.
The volume of judicial business and the complications of the legal
system rapidly grew so great that close study and special competence
were plainly needed. Whether or not Bracton himself had formal
training in Roman law, he had acquired mastery of English law and
procedure. It may well be that for him, as for others, the path to
learning was a kind of apprenticeship to older royal judges. 11 It seems
quite clear in any case that the active and able judges of this early
time were acquiring on-the-job training of a very high order. As
Bracton's treatise showed, Roman law could give enormous help in
organizing this fund of knowledge and without this help the work of
organization might have been long postponed. But the knowledge
itself was certainly for the most part English. When Bracton stopped
writing in 1 2 5 6 a great structure had been erected by English judges
with almost no help from practicing lawyers and with amazing speed
in less than 1 00 years.
Even in Bracton' s life time, however, practicing lawyers had begun
to appear and more would clearly be needed.
law conceptions were filtering in through the work of notaries and draftsmen of
pleadings. As to the royal j ustices themselves, Maitland's comment still seems per
suasive: "We attribute to these clerical justices in general no more than a super
ficial acquaintance with the canon law, an acquaintance with its main principles and
methods. But this much we must attribute to them, and it means a great deal . .
Viewed therefore from one point, the effect produced on English law by its contact
with the romano-canonical learning seems immeasurable, or measured only by the
distance that divides Glanvill's treatise from the Leges Henrici." Pollock & Maitland,
H.E.L., I 13 3-34.
11
This suggestion that Bracton was trained through his clerkship to Raleigh was
made by Pollock & Maitland, H.E.L., I 205-06, and developed by Lady Stenton, In
troduction, Rolls of the Justices in Eyre for Lincolnshire and Worcestershire (Selden
Society) , xv-xxiv, and T. F. T. Plucknett, Early English Legal Literature ( Cambridge,
England, 195 8 ) , 44-48. Richardson presented an opposing view in "Azo, Drogheda
and Bracton," 59 Eng. Hist. Rev. 22 ( 1944), and Bracton, The Problems of His
Text (London, 1965), 3-8, arguing that Bracton was probably trained by studying
Roman and canon law at Oxford. This question in turn becomes tangled up with
the continuing dispute as to how good a Romanist Bracton was. Recent writings on
this subject are reviewed by Plucknett, Early English Legal Literature, 61-79.
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The Early Bar (Before 1 340)
The privilege of appearing in court by a representative was at first
conceded by special act of royal grace but such grants became routine.
In the latter part of the thirteenth century men described as attorneys
remote ancestors of the modern English solicitor-appeared in con
siderable numbers. They usually were given full power to represent
their principals in procedural steps such as appearances, the filing of
relevant documents, consent to judgments, the suing out of process and
so on. Their control over the litigation in which they appeared was
extensive and to perform their duties properly a considerable knowledge
of law and procedure was no doubt required. It was still too soon to
speak of a monopoly in any particular group or of a sharp division
between the attorneys and the oral pleaders who eventually were to
be called barristers. But before 1 300 there had already appeared a
"well developed nucleus of a future professional class," a group of
experts who offered to the public at large technical services in the
conduct of litigation. 1
The future lay, however, with the oral pleaders, whose function
required still more expertise. By the middle of the thirteenth century
oral pleaders in the King's courts were well enough known so that
the term "narrators" was in popular use to describe them. 2 By 1 275
there were enough of them, or the misdeeds of some were serious
enough, so that deceit or collusion by "sergeant counters" in the king's
court was by statute made punishable by a year's imprisonment. 3 The
role they played in the conduct of lawsuits appears in a tract, "Pleas
in French," which was apparently first prepared about 1 260. It gave
standard forms of writs and then samples of oral "counts" and defenses
that pleaders could safely use under each type of writ. Colloquies
between judges and pleaders appeared sometimes with the names of
particular royal judges that were actually holding office about 1 2 60.
That this little tract met a real need at the time is indicated by the
numerous manuscript copies that have survived and the extensive
additions made in later revisions. As Plucknett says, "it was a formula
book pure and simple. . . . The breadth and depth of Bradon' s
thought about law is utterly rejected by this unknown writer who took
up his pen at the moment when Bradon abandoned his. If Bradon
was Latin, Roman and clerical, this author was French, insular and
2.

' Sayles, Introduction, Select Cases in the Court of King's Bench ( Selden Society) ,
I xci-civ; Pollock & Maitland, H.E.1., I 2 1 1- 14.
• Matthew Paris, Chronica Majora, III 619, quoted by Sayles, King's Bench, I civ.
• St. Westminster I, 3 Edw. I, c. 29 ( 1275 ) .
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lay." 4 The popularity of this kind of literature suggests that the oral
presentation of cases before the king's j udges was rapidly becoming a
complex and technical matter. The pleaders needed specialized skill
that matched, in some degree, the learning and skill that the judges
had already acquired.
It is probable that the rewards for legal services were becoming
great enough to attract to London considerable numbers of young men
to learn, as apprentices, from experienced seniors. 5 But affirmative
measures were apparently needed to recruit personnel and to ensure
their reliability. These were the purposes of the well-known royal writ
of 1292, "concerning attorneys and apprentices." It was addressed to
the justices of the Common Pleas and directed them "to provide and
order at their discretion, a certain number from each county of the
better, more lawful and ready learners" who "shall attend the court,
enter into its business, and no others." The writ then suggested that
"it seems to the king and his council that 140 might suffice but the
said justices may choose more if they think this should be done."ij Large
claims have been made for this mysterious directive; it has been said,
for example, that it not only gave the Common Pleas control over legal
education but it was the source of the power claimed later by the
benchers of the Inns of Court to control admissions to the bar. 7 English
legal development was in fact so extremely precocious that it is tempt
ing to attribute to earliest times the institutions well known in later
history. But it seems unlikely that the writ of 12 92 was an attempt to
organize a system of legal education, though it may have encouraged
• Plucknett, Early English Legal Literature, 84, with further comment on pp. 82-89.
In his edition of the Brevia Placitata for the Selden Society ( Introduction, pp.
xviii-xx) G. J. Turner summarizes the evidence as to the date of original preparation.
In 19 cases, colloquies between judges and pleaders, anticipating the style of Year
Book reports, are reproduced, the names of particular j udges appearing in cases re
ported in the Selden Society volume, pp. 1, 38, 52, 55, and 62.
• Bolland reproduced in Select Bills in Eyre ( Selden Society), No. 79, a plaint
against John Organ, whom the complainant had supported in London for three and
a half years, at a cost of more than 100 shillings, in return for John's promise to
assist as a pleader in any case the complainant might have. Despite this John forged
deeds so that the complainant lost a case in which John appeared for him. The
plaint to the j ustices was made in 1293, but it spoke of the loss of the case as
occurring more than 10 years earlier. From this case Bolland ( Introduction, p. xiv)
drew the exaggerated conclusion that at this stage "there was some organized society
in London charged with and performing duties somewhat akin to those of the present
Inns of Court."
• Rotuli Parliamentorum, I 84.
' Bolland, "Two Problems of Legal History," 24 L.Q.R. 390, 394 ( 1908 ) . But
evidently Bolland did not think that the inns of court were created by the writ of
1292, for he later claimed that by 1250 "at the latest" there were organized law
schools whose certificates the justices accepted as qualification for appearing before
them. Bolland, "The Training of a Medieval Justice," in Cambridge Legal Essays
(Cambridge, England, 1926 ) , 57.
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the judges to provide a place where " ready learners" could stand and
hear the forensic displays of the pleaders. 8 The controls set up clearly
included attorneys as well as pleaders and may have been primarily
directed to them. The need for control had been exposed by instances
of misconduct and corruption in the early 1290's, involving not only
attorneys and pleaders but most of the royal justices themselves. 9 Con
trol required some kind of screening for competence and reliability
and this meant, as the writ of 1292 itself makes clear, the exclusion of
those who had not been thus approved. The barrier to entry may not
have been high, but at least the walls were rising.
It seems nothing more than coincidence that the printed series of
Year Books begins with reports for the year 1292, the very year of
the royal directive just referred to. Reports for earlier years in Year
Book form have been known to exist in manuscript. Furthermore,
reports of oral arguments in court, in cases that were actually litigated
in the 1270 's and whose records survive, have been recently published;
though condensed and carefully edited and arranged in no particular
order, they anticipate in many ways the Year Book series. 10 Even an
early tract like the Pleas in French, which purported only to give
standard forms of pleading, was interwoven by later scribes with quo
tations that sound like transcriptions from proceedings in court in
actual cases. 11 It seems clear that the Year Book series was not a sudden
creation but was preceded by much experiment with various forms
of law reporting.
When the published Year Books begin, they tell a remarkable story.
• This was the "crib," the area reserved within earshot of the Common Bench
where the learners could stand and listen. Int. to Y.B. 3 and 4 Edw. II, xii-xiii.
Full awareness of this audience is indicated by the comments of Bereford, J.: "And
one thing I tell you for the young ones that are about us" (Y.B. 5 Edw. II ( S.S. ) ,
9 0 ( 1 3 12 ) ) and "But I say for the young men that are here for instruction" (Y.B.
10 Edw. II ( S.S. ) , 96 ( 1 3 17) ) .
• Sayles, King's Bench, V lxii-lxiv, comments that the writ of 1292 was issued
"not in response to general developments in the legal profession and a desire to
further legal education but in answer to a particular deterioration of conduct at a
particular time, and it cannot be understood in isolation but must be related to the
whole series of j udicial inquiries during 1290-92." T. F. T. Plucknett, Concise History
of the Common Law ( 5th ed., London, 1956 ) , [hereafter cited as Plucknett, Concise
Hist.] 2 1 8-19 attributes considerably greater significance to the writ, finding its "most
remarkable feature" to be "its policy of putting legal education under the direction of
the court, and its promise to successful students of a monopoly of its practice."
The language of the writ requiring "a certain number from each county" suggests
that one object, at least, was to supply trained and reliable persons in local trials
and not merely at Westminster. But any ambitious program of legal education is ren
dered still more unlikely by the evidence of Sayles ( King's Bench, I cv-cvii) as to the
blurred lines of distinction between pleaders and attorneys under the first two Edwards.
1
• Casus Placitorum ( Selden Society ) , 45-14 1 , discussed by Plucknett, Early English
Legal Literature, 106-07.
11
Above, note 4 of this section.
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The first collection covers only three years-1292 through 1294. Then
there is an eight-year gap, followed by a series that continues with few
interruptions for almost 2S0 years. They were reports of oral argu
ments in open court conducted by lawyers and judges at the highest
level of skill and dexterity. They took for granted a very great deal.
Even at the time they were first compiled their demands on their
readers must have been severe. For the law administered in Westmin
ster Hall had already become an occult science, demanding of its prac
titioners an immense amount of technical knowledge.
The Year Books reveal nevertheless that there was no lack of high
grade talent at Westminster where most of the arguments took place
(occasionally the Common Pleas sat at York12 ) . In the two years 1292
and 1293 there appeared in arguments before the Common Pleas a
total of thirty-four lawyers.13 During the twelve years of Edward II
for which Year Books have been published in modern editions. ( i.e.,
1307-13 19), the number of pleaders in any one year ranged between
seventeen and thirty-four, with twenty-five an average figure. These
totals were small, but the effective totals were smaller, for some of
the pleaders appeared in few cases or appeared only briefly, for a few
terms or years. Over the first twelve years of Edward II there were
altogether ninety men who appeared at one time or another, but there
were only about seventeen who appeared very often, year after year
without interruption. 14 In pleading before the central courts these few
had acquired a leading position, though certainly not yet a monopoly.
The importance of this group was still further enhanced by the de
veloping practice of choosing royal judges from the practicing bar. The
12
The Common Bench sat at York in the period 1298- 1 304 ( E. L. G. Stones, "Sir
Geoffrey le Scrope, Chief Justice of the King's Bench," 69 Eng. Hist. Rev. 1, 2 ) ; in
1 328-1329 and 1 334-1336 (N. Neilson, "The Court of Common Pleas," in The
English Government at Work, ed. Dunham, III 259, 279-82; and again in 1392 ( Cal.
Close Rolls, 1389- 1 392, 565 ) .
u The Year Books for 20-21 and 2 1-2 2 Edward I, published in the Rolls Series,
do not contain the carefully prepared lists of counsel of the sort included in the
Selden Society publications and my figures may be inexact, especially because of
variant spell ings. Of the 34 appearing in the arguments reported, 1 5 acted in both
years. There were also 10 men who appeared as counsel before the Justices in Eyre
who did not appear in the cases before the Common Bench.
14 These figures I have compiled from the lists publ ished in the introductions to
the Selden Society Year Book volumes for the years 1307- 1 3 19. In most terms there
were some additional persons ( on an average, seven ) who appeared as "narrators"
on the plea rolls but did not argue cases before the court.
I have included in the total of 17 those who appeared in arguments before the
Common Bench in every year after their first appearance; most of them appeared
several times in every term. The degree of concentration is also suggested by the
large number ( 36 out of 90) who appeared only 5 times or less in the 12 year period.
In this latter tabulation I have omitted the names of those who did not appear until
the last two years of the period.
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secularization o f the bench, with shedding of its clerical membership,
had been a gradual process which had started by the middle of the
thirteenth century. The secular persons appointed as judges after 1 250
were not necessarily experienced lawyers; the first man who is known
to have had professional experience as a lawyer was appointed in
1 2 68. 15 Long before that time many barons and knights in the counties
and various nonclerical members of the royal administration had been
receiving informal training in law by part-time service in trial com
missions. Indeed, so much of the free population had been enlisted in
judicial administration as to ensure a wide dissemination of legal
knowledge. 1 6 The appointment to judgeships of some men who were
not holders of church benefices therefore did not at first involve any
major changes of policy, for some of them had long served the crown
in other capacities. 1 7 But it was a forecast of the future when in 1 290
two men who had previously been employed as king's serjeants to
represent royal interests in litigation were appointed, one to the Com
mon Pleas and the other as Chief Justice of the King's Bench. 18 There
after some clerics continued to be appointed; some of them were most
influential in judicial office, as fully qualified as their predecessors in
the previous century. But more and more the usage was established
of choosing for judgeships men who had practiced as lawyers, and
especially as oral pleaders before the courts at Westminster. By 1 340
the usage was so firmly established that it had become in effect a rule.19
It is difficult to imagine how different the course of English law
might have been if the clergy had continued to be a principal recruit
ing ground for secular judgeships, as was to be the case, for example,
in France. But the conditions exposed by the Year Book reports were
the product of basic decisions made long before, decisions that had
made it possible for the common law to be organized so rapidly by
so few. If any important change can be described as inevitable, it
seems that this change was. The courts at Westminster had already
15

Plucknett, Concise Hist.. 239.
Pollock & Maitland, H.E.L, I 220.
11 The careers of royal judges in the late thirteenth century are discussed by Sayles,
Introduction, to Select Cases in the Court of King's Bench, I xlix-lxiii. Though
his account covers only King's Bench judges it should be representative, especially
since j udges were quite freely transferred from one central court to another. As
Professor Sayles pointed out (p. lxiii ) , of the fifteen men listed by him seven were
clergy and eight were not.
18
Sayles, King's Bench, I !vii, cxxxvii and V xliii.
1
• Sayles, King's Bench, IV xix-xxii, gives the best account, though it concentrates
on the j udges of the King's Bench. He points out that under Edward II there was
only one judge appointed to the King's Bench who might have been in orders, and
even this is a doubtful case; out of 1 1 appointed 9 had been prominent pleaders
and 2 had been clerks of the King's Bench itself.
1•
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become a forum in which the highest premium was placed on tech
nical knowledge and forensic skills. Churchmen could not readily ac
quire those skills by practice, since the church had for some time for
bidden the clergy to appear as advocates before secular courts except
on behalf of themselves, the church itself, or poor persons unable to
pay a fee. 20 Though this prohibition was no doubt evaded, it must
have had important effects in the choice of men's careers. For church
men the only approved means for acquiring direct experience was
service on the subordinate staffs of the royal courts themselves. For a
while in the 1300's this avenue was followed by some, but their num
ber became fewer and fewer. Perhaps a bias developed against clerical
judges because of their relative immunity to punishment for miscon
duct in judicial office. 21 It was more important, surely, that the most
difficult and dramatic aspect of royal judges' work was presiding over
oral pleadings in term time. In order to find men who could perform
this specialized function it was necessary to sacrifice the cosmopolitan
learning that could have been secured from training in Roman and
canon law or the fresh thought on legal problems that might have
been inspired by broader experience in English society. The avenue to
high judicial office was henceforth reserved for insiders, the specialists
who had proved their skill in oral combat in Westminster Hall.
The effects of this change were lasting and profound, not only in
England but in all countries that follow the common law. It meant
that there would be no separate career service for judicial offices, based
on promotion from within and preserving a separate system of incen
tives and standards for judges. With a bench that was amazingly
small and a group of expert pleaders that was small and would grow
smaller, it also meant an increasing sense of intimacy among men
whose success had been measured by the same specialized tests, and
whose minds had been shaped and narrowed by similar experience.
To explain the process by which the circle was narrowed further,
one must consider the title of serjeant and that odd institution, the
Order of the Coif.
3.

The Order of the Coif
The Order of the Coif was well known in later times as a
small group of lawyers called serjeants-at-law. They were England's
"patented" jurists, specifically appointed to their public office by royal
writ. They had a double monopoly--only members of the Order could
be named as judges in any central common law court, and only they
20

Turner, Introduction to Y.B. 3 & 4 Edw. II (Selden Society) , xvi.
" Sayles, King's Bench, IV xix makes this suggestion.
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could represent clients i n the court o f Common Pleas. But these special
privileges, notable as they were, merely symbolized relations of in
timacy between the bench and the leaders of the bar that are unique
in recorded history.
Lest the importance of the monopoly of pleading in the Common
Pleas be underestimated, it should be mentioned now that throughout
the Year Book period and until the seventeenth century the Common
Pleas was to lawyers the most important court by far. As Coke declared,
it was "the lock and key of the common law." 1 The Year Books them
selves were mostly concerned with reports of arguments in the Com
mon Pleas. The total volume of litigation in the Common Pleas was
much larger than that in the King's Bench-in the fifteenth and
sixteenth centuries something like five times as much if we can rely
on the samples so far taken. 2 And most of the litigation in the King's
Bench throughout this time involved cases of crime and trespass; it
was only some uses of the writ of trespass that would have much
interest for the common lawyers. The serjeants thus were given the
exclusive right to appear and plead in the largest, the most lucrative
and-to the minds of lawyers-by far the most important classes of com
mon law litigation. This, coupled with their monopoly over appoint
ments to judicial office, gave the serjeants an enormous influence that
reached far beyond the narrow confines of their own professional work.
The problem of explaining the origins of the serjeants' Order is
closely connected with the problem of assigning dates. The Order of
the Coif became so prominent a feature of the English legal tradition
that to some it has seemed a spontaneous growth on English soil, like
the grass on English meadows. Lord Campbell, for example, has been
quoted for the view that the Order of the Coif antedated the Norman
Conquest. 3 The Selden Society editors of the early Year Books have
Fourth Institute, 99.
1'urner, Introduction, Y.B. 3 & 4 Edw. II ( Selden Society), xxi, pointed out
that in the early fourteenth century the rolls of the Common Pleas were ordinarily
twice as voluminous as those of the King's Bench and in some terms much more
than that. Margaret Hastings, The Court of Common Pleas in Fifteenth Century
England ( Ithaca, 1947), 16, estimated on the basis of fifteenth century samples that
there were about five times as many entries in rolls of the Common Pleas as in those
of the King's Bench. A ratio higher than this appears in Miss Neilson's account for
the year 1470 ( Introduction, Y .B. 10 Edw. IV-49 Henry VI (Selden Society) ,
xvi-xxviii) and i n the tables given by Holdsworth, H.E.L. IV 2 5 5, for 1465 and
for the middle sixteenth century. It was not until the seventeenth century that the
King's Bench by sordid devices finally succeeded in stealing a substantial segment of
the Common Pleas jurisdiction over private litigation. Holdsworth, H.E.L., I 218-22.
$ Bolland, "The Training of a Medieval Justice," Cambridge Legal Essays, 57, 64.
Other authors who believed they had discovered "serj eants" in the twelfth and early
thirteenth centuries are referred to by Herman Cohen, History of the English Bar
(London, 1929) , 182-88. Cohen himself concluded that the rank of serjeant was
1
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adopted the practice of describing all oral pleaders of the early 1 300's
as "serjeants," without disclaiming the inference that "serjeant-at-law"
meant in 1 3 1 0 what it was to mean a century later. 4 It will be argued
here that the Order of the Coif and its special monopolies did not
emerge spontaneously but resulted from a protracted effort to solve
problems in the conduct of local trials that had been carried over un
resolved from the formative period of the common law.
The Latin for serjeant is serviens, meaning servant. The term was
a very common one. Much land was held by serjeanty, i.e., in return
for services other than the standard forms of military service. The
king had various kinds of serjeants, including numerous serjeants-at
arms. The title of king's serjeant could also be held by a butler, a
janitor of a royal manor, the manager of the royal spicery, or a collec
tor of royal customs. 5 The pleaders who appeared before royal justices
were commonly described as "narrators" or "counters," but by exten
sive search one can find a few instances in the early 1 3 00's where the
generic term "serjeant" was applied, either alone or in combination,
to spokesmen for clients in royal courts. 6 Occasionally the collective
"ripe for royal recognition" about 1 300. The difficulties that arise in assigning so
early a date to the serjeants' Order are exposed, but not resolved, by Plucknett,
Concise Hist., 220-21. A. Chroust, "The Legal Profession During the Middle Ages,"
32 Notre Dame Lawyer 85, 109-10 ( 1956) , presents a still more extreme view.
• Numerous references will not be needed, since the practice is so common in the
Selden Society editions. Examples are Turner in Y.B. 3 & 4 Edw. II ( Selden Society) ,
xlii; Bolland i n Y.B. 6 & 7 Edw. II, vol. I I xlii-xliv. And see Plucknett, Concise
Hist., 222-23, 238.
" Cal. Pat. Rolls, 1 340-1343, 1 63 ( 1341 ) ; Cal. Close Rolls, 1 385- 1 389, 3 1 ( 1 385)
and 549 ( 1 388 ) ; Cal. Close Rolls, 1 346-1 349, 93 ( 1 346) . Similarly Cal. Pat. Rolls,
1381-1385 ( 1 382 ) -"serjeant" of the king's pantry.
In Y.B. 4 Edw. III, Mich. 41, pl. 2 a champion who was hired by a litigant to
do battle in a writ of right was described as his "serjeant."
• Fleta, II c. 3 7: "In curia autem regis sunt servientes narratores, attornati et
apprenticii."
Y.B. 21 & 22 Edw. I (Rolls Series) , 250 ( 1 293 ) , where the demandant in a
writ of entry counted by "Thomas Inge, son serjant."
Abbrevatio Placitorum, 237, quoting from a case in 1297 in which one Thomas
Marshall, sued for conspiracy to procure a false verdict, set up as a defense that
he was "a common serjeant narrator before the j ustices and elsewhere" and had
acted only in that capacity in securing the verdict.
Y.B. 30 & 3 1 Edw. I (Rolls Series) , 172 ( 1 302 ) , where in a prior action the
plaintiff had failed to include all items of damage that he was entitled to recover,
and Berewick, J., commented that the want of a "bon serjant" had made him lose
his case.
Y.B. 4 Edw. II ( Selden Society) , 1 59 ( 1 3 1 1 ) , where a case was rehearsed by
"one of the serjeants" ( cf. p. 182 of the same volume ) .
Y.B. 5 Edw. I I (Selden Society) , 206 ( 1 3 1 2 ) , where defendant's counsel objected
that the record of the plaintiff's count could not be changed since "it is on this
count that the serjeant rested his case."
Y.B. 1 2 Edw. II ( Selden Society ) , 147 ( 13 1 9 ) , where the litigant said that he
would stand on what "son serjaunt" had said on his behalf.
In the black letter editions of Year Books for the first 10 years of Edward III
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opinions o f "serjeants" appear a s worthy of reporting i n Year Book
reports or even of deference by the judges themselves. 7 Before 13 40,
however, such examples were extremely rare.
The source of the confusion that still prevails seems to be a small
group of pleaders who were specially appointed to defend royal in
terests in litigation and who were given the title of "king's serjeants."
There was need for such special representation. Interests of the crown
were frequently involved, not only in civil or criminal proceedings
brought directly on the crown's behalf but also in private lawsuits.
Any private person was privileged to defend the King's interests, but
it was soon found necessary to assign responsibility more precisely. As
early as 1 243 a king's attorney was appointed to represent the king
in litigation, and the practice was followed quite regularly thereafter;
at first one man sufficed and at times there were two. Though the line
between attorney and oral pleader was not yet sharply drawn, the
functions were already different enough so that in 1 278 one person
and in 1 2 79 three persons were named to appear as "king's serjeants." 8
Thereafter the series of king's serjeants was almost continuous. From
13 1 5 onward it was continuous; there were usually three or four. 9 They
were free to represent private persons, but their first duty was to the
king. They were paid by the Exchequer, they were very active in
various spheres of administration, and their responsibilities were im
portant. After 13 1 8 they were regularly summoned to Parliament. 10
( 1327- 1 3 3 7 ) "the serjeants at the bar" are found giving advice to inept attorneys
( 2 Edw. III 34, Trin., pl. 9; 3 Edw. III 5 1 , Mich., pl. 40) ; and the court took
action in accordance with the opinion of all "the Justices and Serjeants" ( 3 Edw.
III 36, Mich., pl . 3 3 ) .
7
Y.B. 3 0 & 3 1 Edw. I (Rolls Series ) , 1 04-06 ( 1 302 ) , where the justices were
at first inclined to consider the writ good but the demandants were later non-suited
"because all the serj eants said that the writ was not maintainable in the case."
Eyre of Kent, 6 & 7 Edw. II ( Selden Society ) II 93 ( 1 3 1 3- 1 3 1 4 ) , where the
decision of the court was reported to have been based on what was said by "the
serjeants and the justices." In the same volume ( II 119) the opinion of "several
serjeants" was quoted by the reporter; and again ( II 1 7 2) the reporter said : "Note
that the justices and the serjeants held for certain law" that an action would not lie
in the particular case.
8
Sayles, King's Bench, V cvii-cxii, gives the lists of king's serjeants from 1 278
to 1 3 1 5, and V cii-civ gives the lists of king's attorneys for the same period.
9
Sayles, King's Bench, V xl-li, discusses the whole subject. In vol. V cxii-cxvi, he
gives the lists of king's serjeants to 1 340 and in vol. VI xciii-cv, the lists for
1 3 4 1 - 1 4 2 2 . In all the terms between 1341 and 1 4 2 2 the total was either 3 or 4,
except for one term in which only one is recorded and 12 terms in which there
were two.
In preparing this section I have had the great advantage of seeing the latter series
before its publication in volume VI. I am most grateful to Professor Sayles for
making these lists available to me.
10
Sayles, King's Bench, V !ix-Ix. As early as 1 3 1 5 king's sergeants appeared in
proceedings before the Parliament, arguing in defense of the king's interests. Rotuli
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Here they were regularly assigned as legal advisers to the triers of
petitions and at times joined with the judges in giving legal opinions
on important questions of law. 11 Having been picked by the crown,
presumably for superior abilities, they were natural candidates for
judicial office. Two of them were appointed judges in 1 290, as has
been mentioned. 12 Of the total group of twenty-five that served be
tween 1 278 and 1 340, fourteen were named to either King's Bench
or Common Pleas.13 Here indeed was an elite group, at most three or
four men, chosen from a total of not more than ninety Westminster
pleaders who were themselves possessed of exceptional skills.
It is important to note, however, that before 1 340 men who had
not served as king's serjeants were still being appointed as permanent
judges in the central courts. It is also important that there were still
many men who were not king's serjeants that continued to appear
before the Common Pleas. In the six years 1 342-I 348 there appeared
in the Common Pleas each year an average of seventeen pleaders. 1•
But during the same six years there were never more than four king's
serjeants and in three of these years there were only two. 15 It seems
clear that until 1340 the title of king's serjeant-at-law, derived from
Parliamentorum, I 3 5 3 and 359 ( 1 3 1 5 ) . In the Rolls of Parliament for later sessions
the sergeants le roi are often mentioned as performing a similar function.
11
There are numerous instructions in the Rolls of Parliament to receivers or triers
of petitions to call on the sergeants le roi for legal advice where this was needed :
Rot. Par!. I 345-6 and 347 ( 1 3 1 5 ) ; 420 ( 1 324- 5 ) ; II 43 ( 1 3 3 0 ) , 1 64 ( 1 347 ) , 191
and 192 ( 1 347 ) , 205, # 5, 206, # 7 and 208, # 1 3 and # 1 5, ( 1 347-8 ) , 226 ( 1 350 ) ,
236 ( 13 5 1-2), 2 54 ( 1354), etc.
In 1 3 1 8 the petition of the Bishop of Ely for a charter confirming some ancient
privileges claimed by him was referred to common law judges, "Jes sergeanz le roi
et deux clerks des sages et plus avisez de la chancellerie," to view prior charters
and report to the king. Rotuli Parliamentorum Angliae Hactenus Inediti ( ed.
Richardson & Sayles, Camden Society, 3d ser., vol. 5 1 ) , 68.
There are several instances before 1 390 of specific individuals who were quoted
for the legal opinions they rendered and who were described as servientes ad placita
pro rege or sergeantz le roi. Sayles, King's Bench, IV 1 1 1, 120 ( 1 32 3 ) ; Rotuli
Parliamentorum Hactenus Inediti, 245 ( 1 3 3 6 ) ; Sayles, King's Bench, V clii-cliii
( 1 346); ( here they are included in a list of members of the king's council ) ; Rot.
Parl. III 6 1 ( 1 379) ; 169 ( 1 384 ) ; 17 2 ( 1 3 84 ) ; 2 3 3 ( 1 387 ) . In all these instances
the persons identified appear on the lists prepared by Professor Sayles of men who were
being paid at those times for their services as king's serjeants. There are numerous
references in the Rolls of Parliament to the collective opinions of the sergeantz le roi
without identification by name: e.g ., Rot. Par!. III 40, # 3 5 ( 1378) ; 79, # 23
( 1379-80) ; 106, # 44 ( 1381 ) ; 107, # 49 ( 1 381 ) ; 204, # 13 ( 1 385 ) .
,. Above, section 2, note 18.
13
Sayles, King's Bench, V Ix.
14
This statement is based on the lists given by Pike in the Rolls Series edition of
the Edward III Year Books starting in 1 342. During the period 1 342-1 346 there
were altogether 2 3 lawyers who appeared before the Common Pleas ( to be compared
with the total of 90 during the 1 2 years from 1 307 to 1 3 19) . From 1342 through
1346 the number appearing each year ranged from 14 to 2 1 , the average being 17.
15
Sayles, King's Bench, VI xciii-xciv. In 1339 there were three king's serjeants
and in 1 340 there was only one. Sayles, King's Bench, V cxvi.
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appointment by royal writ, was still reserved for that very small group
that was specially appointed and paid by the king to represent his
interests in litigation. 16
The problem is to explain how it was that the title of serjeant-at-law
was expanded to include the whole group of pleaders in the Common
Pleas. I believe the answer must be found in the prolonged though
belated effort to organize the machinery for local trials. The decentra
lization of trials, as I have said, had been a central feature of thir
teenth century judicial administration. For litigants it had the advantage
of insuring that trials would be close to home; one of the prized guar
antees of Magna Carta was that trials of the possessory assizes must
be held in the county in which the land lay. 1 7 For the royal justices
decentralized trials brought a great reduction in their own work load,
by delegating much of the work to others, including many laymen,
who acted under royal commissions. But this device brought problems
of its own. The use of local gentry involved serious risks of partisan
ship and personal influence. 18 Furthermore, as the coverage of the writ
system gradually expanded, as more complex remedies were invented
and the body of doctrine grew, the issues raised in trials of both civil
and criminal cases called for more technical knowledge than could be
gained merely from experience in county affairs. Throughout the four
teenth century the framers of royal policy were to confront a dilemma
that the thirteenth century had not resolved-how to combine local
initiative and responsibility with adequate guarantees of fairness and
competence in the conduct of local trials.
Pressure to include professionals in trial commissions came from
Parliament as early as 12 85, through a statute that required two cen
tral court judges on every commission for the trial of the possessory
assizes.19 This could well have seemed a feasible solution, for the four
18
The notion that the serjeants' order was organized earlier was largely based on
evidence supplied by Coke. Coke's contribution was the quotation ( Reports, 1738 ed.,
vol. X, preface p. xxii ) of a writ in the form used in his own day to appoint a
serjeant-at-law and containing the name of William Her!e. There was a William
Herle who was in fact appointed a king's serjeant in 1 3 1 5 and Common Pleas
justice in 1320. Doubts about Coke's claims for the antiquity of the writ have been
expressed by several-e.g., Bertha Putnam, The Place in Legal History of Sir William
Shareshull ( Cambridge, England, 1950 ) , 17- 1 9. It is to be hoped that Professor
Sayles (King's Bench, V lxiv-lxv) has given this legend a long overdue burial.
1
' Magna Carta, c. 1 8 . In the reissue of 1 2 1 7 ( c. 1 5 ) the requirement was limited
to novel disseisin and mart d'ancestor. Darrein presentment was reserved for the
"justices of the Bench." McKechnie, Magna Carta ( 2d ed., New York, 1958),
269-79.
" Objections on this ground to special commissions of oyer and terminer were
voiced by Commons petitions in Parliament in 1 3 1 4 (Rot. Par!., I 290 ) , 1 368 ( Rot.
Par!., II 296) and 1376 ( Rot. Par!., I 334, # 7 5 ) .
19 1 3 Edw. I, st. 1, c. 30 ( 1285 ) . Lay participation was not wholly excluded, for

18

The Oracles of the Law

terms during which the judges sat at Westminster extended altogether
for only 1 7 weeks; trials were commonly held in the vacations which
thus extended for two-thirds of each year. 2 0 But it soon appeared that
the volume of litigation was much too great, that there were not
nearly enough justices to go around. Only eight years later, in 1 29 3 ,
crown officials conceded that the mandate o f Parliament had not been
complied with; they proposed that the king appoint special justices
of assize who would sit year round at local trials.� 1 In retrospect it
seems that this proposal, for a group of subordinate judges who
specialized in conducting trials, had great merit. If it had been adopted,
the whole organization of the English bench and bar might have
followed a very different course. But the proposal was not pursued.
The whole problem was further aggravated by Parliament itself
through statutes requiring the justices of assize to extend their juris
diction by taking on the trial of criminal cases under commissions
for gaol delivery. 22 The result was that the statutory requirement of two
justices on each commission of assize was largely ignored in practice. 23
the j ustices were directed to associate with themselves "one or two of the more
discreet knights of the shire," and trials could be conducted by one j ustice plus one
knight of the shire if the parties agreed.
'° During the period up to 1 7 5 1 , Michaelmas was the longest of the four terms
seven weeks ( October 9 or 10 to November 2 8 ) -and Hilary, Easter and Trinity
terms were either three or four weeks.
21
In 1 293 the proposal was made to Parliament on behalf of the king that eight
such justices would be appointed, two each for named groups of counties with
Middlesex to be handled by the Common Pleas itself. The proposal was made after
a recital that the central court judges had been prevented by the pressure of other
work from arriving on the days assigned so that "many are delayed in their rights
and many wrongs remain unpunished." Rot. Par!. I 99.
22
Mary M. Taylor, "The Justices of Assize," in The English Government at Work,
III 2 19, 2 37-40. The statutes of 1 299, 1 32 8 and 1 3 3 0 provided that the j ustices of
assize in every county should also function as justices of gaol delivery, but Miss
Taylor has shown that the statutes were not complied with in the period 1 3 27-1336.
A large percentage of the commissioners for gaol delivery were other persons, not
j ustices of assize, and the latter continued to exercise a primarily civil j urisdiction.
23 The j ustices of assize for 1305 are listed by Maitland in Memoranda de Parlia
mento ( 1 3 05 ) , xcix. In only one of the four circuits does the name of a central
court justice appear. Larger numbers of j udges appear in the lists of j ustices of
gaol delivery ( Memoranda de Parliamento, ci-cii) , but they are vastly outnumbered
by others, very few of whom appear in the Year Books of the period as active
practitioners.
A similar picture is given by the combined list of j ustices of assize and gaol
delivery for 1 3 10, digested in Cal. Close Rolls, 1 307- 1 3 1 3 , 3 3 6. In only three of
the seven j udicial circuits was a central court j ustice assigned. Among the 18 men
appointed who were not j udges, only four ( Scotre, Mutford, Westcote and Goldyng
ton) appear in the Year Books for the years 1 307- 1 3 19 as practitioners before the
Common Pleas. Turner ( Introduction, Y.B. 3 & 4 Edw. II ( Selden Society) , Ix) in
discussing the list said that all the non-judicial members of the commissions were
either "serjeants or king's clerks" but this statement is evidently based on his identi
fication of all the oral pleaders as "serjeants."
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The requirement of two justices was reduced to one and then, in 1330,
was for a time eliminated entirely.24
One alternative, if the court could not go to the "country," was for
the "country" to come to the court. But bringing juries to Westminster
to present their verdicts led to many delays; all too often the plea
rolls recite that the jury non venit. Parliament protested against the
burdens thus laid on jurors; it seemed far more convenient for judges
to travel.2 5
It was in the enforcement of the criminal law that inadequate
arrangements for the trial of cases had the most disastrous conse
quences. Petitions of the Commons in Parliament reveal continuing
alarm over the crimes and "horrible" trespasses that remained un
punished. Special trial commissions, of which the Patent Rolls are
full, describe these outrages in graphic terms. Throughout the first
quarter of the fourteenth century, indeed, the neglect of domestic
affairs by Edward I and the ineptitude of his son brought a return of
violence and disorder throughout English society, mainly through the
failure of the central government in judicial supervision of criminal
law enforcement.26 The general eyre, the grand inquest into local
affairs, was now seldom used, partly because of the protests of the
Commons themselves against this royal scourge. New arrangements
were clearly needed to ensure regular visitations by judges who could
impress the population through their prestige, authority, and com
petence.
If more trial j udges were needed, why not appoint more permanent
" 2 Edw. III, c. 2 ( 1 328), reduced two years later ( 4 Edw. III, c. 2 ) to a re
quirement of "good and wise" persons, other than judges, who were "found suffi
cient." Miss Taylor ( The English Government at Work, III, 23 1-40) points out
that during the decade 1327-1336, out of 57 justices of assize appointed 22 were
holders of judicial office, 1 3 were active practitioners before the central courts, but
20 were apparently not professional lawyers.
Using the lists of commissioners of assize given by Miss Taylor (The English
Government at Work, III 248-52 ) and the lists of King's B ench and Common
Pleas judges that appear in Sayles, King's Bench, IV, lxxxvii-xcv, I find out of
82 general commissions of assize issued between 1327 and 1337, a total of 24 in
which there was no j ustice from either King's Bench or Common Pleas. In 8 of the
24, however, king's serj eants were included instead. In an additional 1 3 commis
sions king's serj eants sat together with j ustices of one of the Benches.
25
27 Edw. I, c. 4 ( 1299), reciting that no one was required to serve as a juror
outside his own county unless he have at least 100 shillings of land or rent and
that those who do "are impoverished by frequent summons before the Exchequer
and the justices of either Bench."
Turner pointed out that in the early 1300's trials were often held at Westminster,
enough so that the Common Pleas was apparently divided into two sections-three
judges presiding over oral pleadings and two engaged in taking verdicts. Introduc
tion, Y.B. 4 Edw. II ( Selden Society) , lvi-lviii.
26 Sayles, King's Bench, IV liii-lxvi.

20

The Oracles of the Law

judges? Actually the Common Pleas bench was increased in the 13 3 0's
from its previous complement of five to a total of eight.2 7 Why not
more? There may have been some reluctance to hire and pay full-time
functionaries, the kind of reluctance that had shown itself long before
in other phases of royal administration and that rose at least to the
level of a preference for the part-time amateur.28 But the pile-up of
work was centered on the trial stage-civil cases that were ready for
verdicts, offenders that were still at large, prisoners left to languish in
jails. Why not draw on the Westminster bar to give the judges part
time help in conducting trials? An obvious source of part-time help
was the group of king's serjeants, who were already specially selected
by the crown for their competence as lawyers and whose work as
Westminster pleaders was done in term-time.
The assignment of practitioners to trial commissions would involve
no radical change. Westminster lawyers had been used before, not
only as justices of assize29 but on many special commissions, quasi
judicial in nature, such as those appointed to investigate infringements
of royal rights, failures to maintain various public facilities ( bridges,
sea walls, or ditches) , and to help in collecting parliamentary sub
sidies. 30 Lawyers in general were no more exempt than other persons
from the demands of the crown for aid in the multifarious tasks of
government. Perhaps organized means of enlisting leading practi
tioners seemed especially suitable during and after the judicial scan
dals of 1 340, when the central court judges were under deep sus
picion, some of the judges were actually removed, and practicing
lawyers were used on a large scale to investigate charges of corruption
and wrongdoing by royal ministers.31
21
Sayles, King's Bench, IV xcii-xcv. The membership of the King's Bench was
not increased in this period, but Professor Sayles has shown the great increase in
its business after 1 3 1 8 through the assumption of an original jurisdiction in cases
of crime and trespass. including a power to act by informal bill without indictment
or writ. King's Bench, IV xxv-xxxviii, lviii-lxvi, lxxviii-lxxxvi.
28 This is a main theme of Dawson, Lay Judges, eh. III, esp. pp. 13 3-34.
29
Compare section 3, note 23. The practice was taken for granted in the complaint
of the Commons in 1 3 14 that assizes had been ordered by the Chancery in periods
when les justices et bons Serjauntz sont occupes. Rot. Par!. I 292. A statute of 1328
( 2 Edw. III, c. 7 ) declared that for the trial of felonies, robberies and other major
offenses the king would assign "some men of great power with some of the justices
of either Bench and others wise in the law."
The use of lawyers, especially of king's serjeants, as j ustices of assize in the
period 13 27- 1 3 3 6 is referred to above, note 24.
30 It would be useless to cite here all the commissions to prominent Westminster
pleaders in the 1 330's and 1340's that are mentioned in the C alendar of Patent
Rolls. One example out of many is the commission to four persons of whom three
( Moubray, Huse, and Gaynesford ) were lawyers, and instructing them to review
"walls and ditches in Kent." Cal. Pat. Rolls, 1 3 38-1 340, 182.
31
Lawyers were used as collectors of the subsidy, Cal. Pat. Rolls, 13 38-1 340, 532.
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It was in 13 40 that an important step toward a permanent solution
was taken. A statute of that year32 established the nisi prius system that
was to last in essentials into the nineteenth century. One important
clause provided that any justice of Common Pleas or King's Bench
or even of the Exchequer ( if he be "a man of law" ) , could try cases
originating in either of the common law courts and awaiting trial in
any county that the justice might visit. The statute further said that
if none of the justices of the central courts were available, then the
pending cases could be tried by the justices assigned to take assizes,
provided at least one of their number be a central court justice or else
a "king's serjeant sworn. "
The nisi pritu statute of 1 340 produced no sudden or drastic change.
The "king's serjeants" at this stage numbered not more than four, so
that the supply of skilled trial judges was not greatly augmented.
Furthermore, if one credits the complaints of the Commons in Parlia
ment, visitations by the judges were still irregular and many trials
were still delayed. The statute merely provided the main framework
of a circuit system along lines that had been forming for more than
1 00 years. It did not restrict the crown's wide powers to reallocate
judicial business by various kinds of special trial commissions, which
still issued from the Chancery in enormous numbers.
In regularizing older practices, however, the statute of 1 34 0 laid a
foundation for much that was later to come. The circuit system that
it organized came to include in practice a broad criminal as well as
civil jurisdiction, for the commissions of assize now regularly had
attached to them commissions to deliver gaols and to "hear and de
'ermine" cases of crime and trespass. The king's serjeants thus be
came working members in the standard system of royal trial courts,
set up to handle the main bulk of current litigation. Hired by the
crown to serve it as expert pleaders in term-time, the king's serjeants
were raised during the vacations to s omething like parity with the
permanent judges. The nisi prius statute of 1 340 merely imposed as
a minimum requirement that there be one permanent judge or one
king's serjeant, but the most common arrangement was for a j udge
and king's serjeant to serve j ointly, in pairs, as justices of assize. 33
Commissions to l awyers to examine into "alleged oppressions and extortions" by
justices and other officials appear in Cal. Pat. Rolls, 1340-3 (Dec. 10, 1 340 ) .
Similar commissions, not specifically referring to misdeeds b y judges or royal minis
ters, were numerous after 1340; e.g., Cal. Close Rolls, 1 34 1-3, 498, 5 18; Cal. Pat.
Rolls, 1 343-6, 36, 38, 176, 187, 285, 449, 452.
3 2 14 Edw. III, st. 1, c. 16.
33 Unfortunately the editors of the Calendar of Patent Rolls decided to omit from
their Calendars the lists of justices of assize, so that it is not possible to ascertain

22

The Oracles of the Law

In truth an adequate system of trial courts required much more
than the circuit system that was organized by the statute of 13 40. To
solve the immense and alarming problems involved in keeping- or
restoring-the peace, new men and measures were needed. During
the early years of Edward III there had been a contest over the powers
of a group of local officials inherited from earlier times-the keepers
of the peace. The Commons in Parliament urged, in effect, that the
supply of local j udges be increased by expanding the powers of the
keepers of the peace and appointing to this office local magnates and
gentry. Such men would be familiar with local conditions and would
have their own stake in repressing crime; the Commons also might
hope to acquire some voice in choosing them. The spokesmen for the
crown resisted the grant of judicial powers to the keepers, especially
in the trial of serious crime. During a period of vacillation centering
in the 1330 's, judicial powers, authorized by statute or granted to the
keepers by royal commission, were then taken away. 34 Then by a
statute of 13 44 a compromise was sketched: in each county two or
three keepers of the peace "of the best reputations" should be ap
pointed and "where need shall arise they with others wise and learned
in the law" ( sage et apris de la leye ) should be authorized by royal
commission to try felonies and trespasses.35
The statute of 13 44 was vague in its terms, but it at least suggested
that a minimum complement of men trained in law should be present
in trials for more serious wrongs. It provided no means for determinhow strictly the statute of 1 340 was complied with in appointments of personnel.
But for the period 1 3 40-1 380 the Calendars of both the Patent and the Close Rolls
contain hundreds of references naming the j ustices of assize before whom verdicts
were submitted in civil cases and convictions entered in criminal cases. There are
some references in which it appears that a king's serjeant sat without any central
court judge but in most of them the king's serjeants and the judges were used in pairs.
A few examples out of many are Cal. Pat. Rolls, 1 3 61 - 1 3 64, 275 {Justice John de
Moubray and Edmund de Chelreye, king's serj eant) , 1 5 9 (Justice William of
Skipwith and William of Witchingham, king's serjeant) ; Cal. Pat. Rolls, 1 374-1 377,
74, 277, and 288 ( Justice Roger de Kirketon and John Holt, king's serjeant) , 369
(Justice John de Cavendish and John Holt, king's serjeant) .
34 The subject has been dealt with fully by Bertha H. Putnam, "The Transforma
tion of the Keepers of the Peace into Justices of the Peace, 1 327- 1 380," Trans
actions of the Royal Historical Society, 4th ser., vol. 12, 19 ( 1929 ) ; Putnam, "Shire
Officials : Keepers of Peace and Justices of the Peace," in The English Government
at Work, 1 3 27-1 3 3 6, III 18 5 ; Putnam, Proceedings Before the Justices of the Peace
in the Fourteenth and Fifteenth Centuries, xxxviii-xli.
That the Commons had no objection to professional lawyers as such is indi
cated by their petition in 1334 that on each commission be included un homme de fey.
Neilson, Transactions of the Royal Historical Society, 4th ser., vol. 12, 19 at 3 1 .
Similar requests were repeated later, e.g., Rot. Par!. II 174 ( 1348 ) ; III 6 5 , # 48
( 1 379 ) .
" 1 8 Edw. III, st. 2 , c. 2 ( 1344 ) . Similarly vague language appears i n 3 4 Edw.
III, c. 1 ( 1 360 ) and 3 4- 3 5 Edw. III, c. 1 ( 1 360- 1 3 6 1 ) .
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ing who was "wise and learned" in law, though certainly this phrase
included many that had not been appointed king's serjeants. The crown
was left free to make the keepers into justices of the peace by afforcing
them with a lawyer or two, to reserve felonies or trespasses in particu
lar counties for the justices of assize, or to appoint special trial com
missions for particular cases or groups of offenders. Between 13 44
and 13 80 the latter expedient was very commonly used, and special
commissions were issued by the thousands. 36 In this fluid situation only
one thing seems clear-not only the local gentry of the counties but
judges, king's serjeants, and other Westminster lawyers were being
enlisted on a very great scale to assist in trials for crime and other
wrongs. King's serjeants and other pleaders were also being used, as
before, in quasi-judicial proceedings to establish violations of royal
rights, failures to maintain sea-walls and drainage, and other omissions
of public duties. The Black Death, at midcentury, inspired the Statutes
of Labourers with their great scheme for wage regulation and labor
conscription; its administration was assigned in due course to the
keepers ( who were becoming justices ) of the peace. A large share of
the trial work was regularly carried by the justices of the central
courts, but the king's serjeants carried also their full share. 37 In addi
tion to them a considerable number of other lawyers were conscripted,
most of them somewhat irregularly, for this form of national service.
The problem is to define the stage in time when the designation
"serjeant-at-law" came to be more than a generic name for lawyer
and to describe a selected group of expert pleaders, several times
larger than the group of king's serjeants but like them invested with
a royal office. The question when this occurred is at least connected
36
The frequent shifts of policy as to the judicial powers to be granted the keepers
of the peace are summarized by Putnam, Proceedings Before the Justices of the
Peace, xxiv-xxvi. Special trial commissions appear in large numbers in the Calendar
of Patent Rolls. They usually contain one j udge of one of the central courts plus
one or two lawyers and several other persons, not lawyers. If they contained a
quorum clause, requiring the participation of one or more lawyers, the Calendars
rarely mention them.
It seems unlikely that all the lawyers named to the special trial commissions
could have served in fact on all of them. Since they used horses and not automobiles
or helicopters as their mode of transportation, some of those most frequently named
could not possibly have been in so many different places at about the same times.
In the commissions of the peace Miss Putnam has pointed out that there were quite
a few commissioners who did not in fact serve and were appointed mainly as
window-dressing. Proceedings Before the Justices of the Peace, lxxxii-lxxxiv.
37
The indices of the Calendar of Patent Rolls reveal this abundantly. Examples
of busy king's serjeants are William Finchdean and William de Wychyngham in the
Cal. Pat. Rolls, 1 3 61-1364; Robert Bealknap, Edmund of Chelreye, and Roger de
Meres in Cal. Pat. Rolls, 1 367- 1 370. On the other hand, Roger de Fulthorp, who
was not to become a king's serjeant until 1372, appears in the Calendar for
1367-1370 to have been about as busy as these others.
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with and may help to answer the question why it occurred. There is
no need to assume that the serjeants' Order was suddenly created,
with all the special privileges and responsibilities that were to be at
tached to it later. In the period between 1340 and 1 380 many ex
periments were tried in the staffing of local trials. After the call-up
of serjeants by royal writ began, some decades were probably required
for all the consequences to develop.
An incentive to formalize the appointment of serjeants was given
by the nisi prius statute of 1 340, which authorized trial commissions
composed as a minimum of one central court justice or alternatively
of a "king's serjeant sworn." It must have occurred quite soon to
some ingenious official that the statute could be complied with and
the supply of professionals augmented by appointing as "serjeants"
men who were not king's serjeants and whose only service would be to
serve on trial commissions as justices of assize. 38 This may have hap
pened in some individual cases between 1 340 and 1 380; the evidence
now available certainly does not prove that it did not occur. Particular
persons appear in some official records with the descriptive title "ser
jeant"; most of them were already on the royal payroll as king's
serjeants, but a few were not. The lawyers practicing in the Common
Pleas were still called "serjeants" in some Y eat Book reports. Modern
historians have been misled into thinking that eight lawyers who ap
peared before that court in the year 1 366 all held formal titles as
serjeants and to infer that their monopoly over appearances in the
Common Pleas was already established. These clues when followed up
all reach a dead end. The details of the search I have made will be
0£ interest only to specialists and have been relegated to an appendix.
The evidence so far unearthed marks the early years of Richard II
(1377-1 399 ) as the decisive period in the formal creation of the ser
jeants' Order. Very soon after his accession the Commons renewed their
demands for effective law enforcement. The strenuous measures used
by the crown, through commissions with unlimited powers to arrest,
brought a sharp reaction in the Parliament of 1 379. 39 Along with
'' Coke, much later, was explicit that the "king's serjeant sworn" referred to in
the statute of 1 340 included "any serjeant at law, for that every serjeant is sworn."
Second Institute, 422.
39
In the Parliament of Gloucester in 1 378 a Commons petition recited the kind
of complaint that had become routine, concerning the malefactors, confederacies,
violence, and extortion and so on that called for royal remedy. The reply for the
king far outdid the Commons in describing the rape, mayhem, murder, riots, and
"horrible misdeeds" that were prevalent and announced an intention to appoint
"sufficient and valiant" persons, whom the magnates promised to aid, to arrest
suspected persons. Rot. Par!. III 42-43. In the next Parliament the Commons de
manded revocation of the ordinance, stating that so many had been arrested with-
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their protest against the " horrible and perilous" measures used-per
ilous to the liberty of the subject-the Commons petitioned that the
justices of the peace be greatly strengthened, that their sessions be
held four times a year as existing statutes required, and that every
commission should include two men who were "learned in law." The
crown replied evasively, though in a tone that was meant to reassure. 40
Discussions were renewed the following year, in the Parliament of
13 80, and elaborate measures were then agreed on to regularize and
expand the judicial powers of the justices of the peace, though with
out imposing a specific requirement that lawyers be included in their
membership. 41 Then came the Peasants' Revolt of 13 8 1. Starting in
June, its main force was spent within three months, but it raised the
terrifying prospect that the bonds of English society might indeed be
dissolved.42 In the Parliament that assembled on November 4, 13 8 1 ,
there was a grand inquest into the state of the nation b y a group
chosen by the Parliament and mostly composed of magnates. The
Commons petitioned that, in addition, "two justices, two serjeants and
four loyal apprentices" be chosen to examine all the delays and abuses
of the legal system, in the central courts, the assizes, "and in other
places where the law is applied." The king agreed, without specifying
numbers, that the principal clerks of the Chancery, "the Justices, Ser
jeants and Barons" and "certain of the better apprentices of the law"
should make such a study and report back to Parliament before it
adjourned. 43
We do not know whether the judges, serjeants and "better appren
tices" reported the results of their self-appraisal before the Parliament
adjourned in February, 13 8 2. 44 We do not even know whether they
filed a formal report. We can be sure, however, that any group of in
formed and responsible men must have faced at the time, in a form
out indictment or cause stated that if the commissioners continued "every free man
would be in slavery" to them and their retainers, and that the ordinance was
"plainly contrary to the Great Charter," that "no man should be taken or imprisoned
without due process of law." The king concurred and revoked the ordinance. Rot .
Par!. III 65, # 46 ( 1379) .
40 Rot. Par!., III 65, # 48 ( 1379) . A similar question had been raised three years
earlier by the complaint of the Commons against commissions to enforce royal rights
to escheat that acted on false inquests, often secured in their own self-interest by
informers. The royal reply was that such commissions would issue in future only to
"Justices or Serjeants or others knowing the law and sufficient persons of good
fame." Rot. Par!., II 3 3 1 , # 55 ( 1 376) .
" Rot. Par!., III 82-85 ( 1380 ) .
42 For the main events of the Peasants' Revolt i t should b e enough here to refer
to May McKisack, The Fourteenth Century ( Oxford, 1959) , 407-19.
" Rot. Par!., III 1 01-02, # 22 and 28 ( 1 380- 1 ) .
44
Rot. Par!., III 1 1 4 reports the concluding sessions of the Parliament of Novem
ber, 1 3 8 1 .
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more acute than ever, the dilemma that earlier decades had not re
solved-how to ensure that trials, especially criminal trials, would be
both efficient and fair. All were aware that during the uprising of
the previous summer violent measures, without "process of law, " had
been used to suppress the revolt.45 In the state of panic that still per
sisted, the crown reacted with "a veritable orgy" of special trial com
missions which included many great nobles but also made heavy drafts
on the lawyers. 46 The Commons prayed that the commissions have
power to try offenders, and the crown agreed but with the 1;mitation
that at every trial there must be present at least one commissioner who
was "learned in the law of the land." 47
The first instance so far discovered of a group call-up of serjeants,
who were not king's serjeants, occurred on November 26, 13 82. Ten
were called, though official records survive only of the writs addressed
to three of them. The writs directed the persons named, under penalty
of £100, to assume the estate of serjeant-at-law, at the latest by the
following February 2.48 This was the language of command, with
threat of money fine as a means of coercion. Actually two of the three
addressed by these writs refused the estate and secured "pardons" of
the fines that the Exchequer in the meantime had sued to collect.49
" Rot. Par!., III 103, # 3 1 recited that nobles, gentry and others had been
faced with traitorous assemblies "in outrageous multitude" and that all in the
Parliament agreed on the grant to them of a general pardon, since their motives
in defending the established order were good, not all of them were "learned in
law," and the danger had not allowed them "to make process of law."
It should be added that a general pardon was also issued for participants in the
insurrection, with specific exceptions of its leaders. Rot. Par!., III 1 1 1 ( 138 1 ) .
•• Putnam, Proceedings Before the Justices of the Peace, xlviii-xlix.
47 Rot. Par!., III 1 18, # 96 ( 1 38 1 ) .
""' Cal. Close Rolls, 1381-1385, 184. The deadline stated for compliance was the
next Feast of the Purification, which came on Feb. 2, 1383. The three men named
in these entries were John Cary, Edmund Clay, and John Hille.
The Year Book for 6 Richard II, which Professor Samuel E. Thorne has transcribed
for publication by the Ames Foundation, states that on Jan. 26, 1383 "gold" was
given by eight men, of whom Hille ( often spelled Hulle) was one. The others
were Cherleton, Thirnynge, Marcham, Lokton, Wadham, Pynchebek and Rikill. All
these eight men ( plus five others) were practicing before the Common Pleas five
years later. Year Book 1 1 Richard II ( Ames Foundation) , !xii. On Nov. 24, 1 388
Rikille, Markham, Wadham "and all other the serjeants at law" went surety that
John Penros, another serjeant at law, would answer charges then pending against
him before the Council. Cal. Close Rolls, 1385-1389, 629.
The significance of the giving of "gold" by the eight men on Jan. 26, 1 383 will
be discussed later.
49
Cal. Close Rolls, 1 381-1385, 495 ( Clay, Nov. 30, 1384) and 53 2 ( Cary, Feb. 8,
1385 ) . Perhaps the readiness of the crown to excuse Clay was due to his acceptance
some two months later of an appointment as Chief Justice of the Common Bench in
Ireland. Cal. Pat. Rolls, 1 381-1385, 534 ( Feb. 27, 1 385 ) . Cary had continued to
hold a group of royal offices, including that of warden of the Stannary of Devon.
Cal. Close Rolls, 138 1-1385, 467 ( Sept. 18, 1 384) .
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The strange behavior of these two men was repeated some thirty years
later when eight men were called; despite the threat of disbarment
held over them, three of the eight refused to accept appointments as
serjeants. 50 Then in 1 4 1 5 these three and some others were named in
a new call, and despite fines that were raised to £1000, they still re
fused. Finally six resisters were called before Parliament, admonished
by the lords, and threatened with still heavier punishment. Apparently
by these means their resistance was broken.5 1 One permanent result of
the incident was the retention of £1000 as the standard fine with which
appointees were thereafter threatened.
The behavior of these men has seemed so strange because in later
times the office of serjeant clearly became an assured path to both
honor and wealth. Even as early as 1 379, an abortive experiment with
a graduated poll tax classed "each serj eant and great apprentice of the
law'' with barons and great merchants in determining their rate of
tax. 52 Fortescue, himself a serj eant and later a judge, wrote in the
1460's: "Nor is there any advocate in the whole world who enriches
himself by reason of his office as much as the serjeant. " 53 Indirect
testimony to the same effect comes from the petition to the king's
Council in 1 441 by a man who had recently been appointed j udge;
he asked the Council to indemnify him because his promotion came
only two years after he had been made a serjeant so that he had lost
"all his winnings that he should have had." 54
If the prospects were so glamorous, why should men refuse? It
could of course be that at the outset the prospects were not quite so
glamorous-that the serjeants' monopolies were not established at
" Cal. Close Rolls, 1409-1413, 258 ( Feb. 1 2, 1412 ) . As summarized in the
Calendar each writ addressed to the eight said: '"knowing full well that if he be
therein negligent or remiss the king will debar him from pleading in any court
whatsoever and in fact discharge him; as by advice of the justices of either Bench
and of others of the council ]earned in the Jaw the king has nominated him [as
serjeant at law] with other notable persons instructed in the law and customs of
the realm."
., Rot. Par!., IV 107 ( 1417) . The episode is described with more details by
Hastings, The Court of Common Pleas in Fifteenth Century England, 74-7 5 .
5
2 Rot.
Par!., III 57-58. The justices of the central courts were rated at 100
shillings; barons, aldermen of London, and mayors of the great cities were rated
at 40 shillings, as were the serjeants and "great apprentices of the law; " '"other
apprentices who pursue the law"' were rated at 20 shillings; '"all other apprentices
of lesser estate and attorneys" were rated at 6 shillings 8 pence.
3
0 Fortescue, De Laudibus Legum AngJiae, c. 50 (p. 1 25 in ed. of S. B. Chrimes,
Cambridge, England, 1942 ) .
54
Hastings, The Court of Common Pleas i n the Fifteenth Century, 75. Miss
Hastings apparently accepts the thesis advanced by Dugdale, Origines Juridiciales
( 3d ed., London, 1680 ) , 1 10, that the refusals in 1412-1417 were caused by the
great expenses incurred by the serjeants on their induction into the rank, but this
seems hardly credible if the gains to be expected from the investment were so large.
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once. But this would not explain attempts by others in still later times,
to evade appointments as serjeants. 55 It is plain that the office of ser
jeant-at-law, though it gave some remarkable privileges, must have
carried with it also some onerous duties. No document survives that
purports to define these duties, but I suggest that they mainly con
sisted of presiding at the local trials to which the common law system
was so strongly committed. This task was indeed onerous. There was
an immense amount of trial work to do, much of it all too tedious.
It meant traveling over distant, often dangerous roads in all kinds of
weather, discomfort in the local inns, the use of much vacation time
that an experienced lawyer could have turned into profit. As had been
true in the past, numbers of lawyers-not merely the serjeants-con
tinued to be drafted to fill up the commissions. The duties of the ser
jeants themselves could hardly be expressed in formal regulations, for
the assignment of men to the trial commissions was a complex matter
requiring periodic readjustments and considerable flexibility. 5 G But the
serjeants could be, and certainly became, the group who shared regu
larly with the permanent judges the main workload in conducting
trials. It should not be surprising that some men preferred to spend
their time and talents in other ways. 57
The appointment, in batches, of serjeants who were not king's ser
jeants probably seemed at the time no radical innovation. It may have
been no real innovation at all, for some modern scholar may yet
06
E.W. Ives, "Promotion in the Legal Profession of Yorkist and Early Tudor
England," 75 L.Q.R. 348, 3 56, 359 ( 1959), mentions two instances in which in
dividuals through petitions to the king secured grants for life of the privilege of
not being appointed serjeant at law. Cal. Pat. Rolls, 1441-1446, 95 and 127 ( Feb. 5,
1441, and Oct. 27, 1442 ) . Mr. Ives also gives other later examples of successful
evasion.
"' This must have been one of the reasons for the provision in the statute 1 2 Rich.
II, c. 10 ( 1 388) , which ordered the justices of the peace to hold their sessions
four times a year but added: "And it is not the intent of this statute, that the
justices of the one bench or of the other, nor the serjeants of the law, in case
that they shall be named in the said commissions, shall be bound by force of this
statute to hold the said sessions four times in the year, as the other commissioners,
the which be continually dwelling in the country, but that they shall do it when
they may best attend it."
57 Ives,
note 55 above, at 35 5-62, uses fifteenth-sixteenth century evidence to
develop this thesis, not only to explain refusals and evasions of appointments as
serjeant but other features of the Order of the Coif. He also adds as an explanation
for refusals the great likelihood of appointments to a judgeship, which would even
more completely interfere with other opportunities for profitable employment.
My own very similar conclusions, drawn mostly from fourteenth century evidence,
had been formulated and expressed some time ago. They had been hinted at by
Plucknett, "The Place of the Legal Profession in the History of English Law," 48
L.Q.R. 328, 334 ( 1932 ) , noting the practice of sending Westminster pleaders out
on trial commissions and suggesting that "perhaps we might find here an indication
of the origin of the Crown's right of appointment and of compelling acceptance of
the onerous degree."
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turn up royal writs issued before 13 82 that named one or more men
as "serjeants" for the sole purpose of qualifying them as justices of
assize. The suggestion I have made is that the need to staff trials with
a minimum quantity of trained professional lawyers had seemed more
and more imperative as the century progressed. By this means com
pliance with requirements of law and of fair procedure could be to
some extent assured in a system that continued to delegate judicial
powers so extensively among laymen. 58 If the emergency conditions
that followed the disorders of the Peasants' Revolt led to a general
reappraisal by j udges and leading lawyers, of the kind directed by
Parliament, formal patenting by the king of a group of ten leading
pleaders might have seemed a simple device for establishing a cadre
of available professionals. Whether this device was used first in 1 382
or at a somewhat earlier date, it built on and regularized practices
that had developed over decades-a compromise worked out by trial
and error between local responsibility in the conduct of trials and
professional control from the center.
In one respect, clearly, there was no change. The king's serjeants
continued to function as they had before-a small group, normally
four in number. As before they remained free to accept employment
by private persons but were paid regularly by the king to represent
his interests when needed. It was natural to recruit king's serjeants
from the group already patented as serjeants. 59 The question now
arises-when did the serjeants acquire a monopoly over appointments
to j udgeships in the two central courts?
The reasons for the monopoly were persuasive enough so that it
may have been established soon after the patenting procedure was
organized. The serj eants were men who had not only proved their
skill in the public arena of Westminster Hall but had been screened
for competence as trial judges. By virtue of their appointments they
became, so to speak, half-judges-trial j udges in vacation time. It was
a minor change of role for them to be promoted to full-time positions
when vacancies occurred. There may also have been some thought that
good service to the king deserved this reward. Indeed the king's ser08
The delegation was of course most extensive as to the justices of the peace.
The use of serjeants on the commissions of the peace was not made a requirement
even by the statute of 1 394 ( 1 7 Rich. II, c. 1 0 ) which laid down rules followed
for decades thereafter. It required on each commission two "men of law" from
each county and certainly each county could not have supplied two serjeants at law.
A sketch of later developments appears in R. Sillem, Commissions of the Peace,
1 380- 1485, Bull. of the Inst. for Historical Research, vol. X, 81 ( 193 3 ) .
•• Of the group o f eight who acceded to the rank of serjeant on Jan. 26, 1383
( above, note 48 ) , Rickhill was appointed king's serjeant in Michaelmas, 1 38 3 and
John lockton in Easter term, 1 384. Sayles, King's Bench, VI c.
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jeants had already been treated as a specially eligible group. Between
1 341 and 1 399, thirty-five persons are recorded as serving as king's
serjeants; of these, thirty-one were appointed to common law judge
ships and some of the other four may have died too soon. 60 Of the
seventeen judges appointed to the two Benches between 1 382 and
1 400, twelve had served as king's serjeants and of the other five, at
least three had been serjeants. 61 The long established practice of draw
ing judges from the practicing bar was now reinforced by special
reasons for choosing from the small, screened, and patented group.
It could well be that by 1 400 this practice had become a rule, though
direct testimony does not appear until about seventy years later. 62
The monopoly of the serjeants over pleading in the Common Pleas
might seem harder to explain, for it seems in retrospect a surprising
thing. It applied only to the Common Pleas, not to the King's Bench,
Exchequer, or other central courts or to trials of cases at nisi prit1s.
But as I have pointed out, the Common Pleas for centuries was by
far the busiest central court and dealt with the great bulk of civil
litigation. In retrospect it does seem strange that in the chief royal
court, on which lawyers' attention was so strongly focused, no one
could represent a client unless he had a royal appointment to this
very small, select group. At the time it might have seemed not quite
so strange. The requirements of legal knowledge and forensic skill
among Westminster pleaders had become so exacting that clients pre
sumably would not hire an inexperienced man and novices had prob00 These calculations are based
on Professor Sayles' lists in King's Bench, VI
xciii-cii. The king's serjeants who were not made judges and the years of their
appointments as king's serjeants were: William of Fyfield ( 1355 ) , John of Middle
ton ( 1378 ) , Walter Pede ( 1 375 ) , and John Sydenham ( 1388 ) . Sayles, King's
Bench, VI xxx-xxxi, discusses further the high probability of judicial office for
men named as king's serjeants.
61
Of the five, Charlton and Hull were in the group who "gave gold" on Jan. 26,
1383, and John Penros was a serjeant at least by 1388 ( above note 48 ) . The
other two are William de Burgh and Richard Sydenham. The latter, however, was
practicing before the Common Pleas in 1 388 ( Y.B. 1 1 Rich. II, Ames Foundation,
!xii) and was therefore probably a serjeant.
During the whole period 1341-1382, 3 1 men were appointed to one or another
of the two Benches and of these 13 had not served as king's serjeant before appoint
ment. I have searched fruitlessly for evidence that any of the 1 3 had ever received
a royal appointment as serjeant.
62
Of the 14 lawyers practicing before the Common Pleas in 1388, all eventually
became j udges of one of the Benches or Chief Baron of the Exchequer except a
man named Thorp. Y.B. 11 Rich. II (Ames Foundation ) , !xii.
The first direct testimony to the serjeants' monopoly over j udicial appointments
that I have found is that of Fortescue, writing in the 1460's: "None, though he be
the most learned in the laws of the realm, will be installed in the office and dignity
of a justice [either of the King's Bench or Common Pleas] unless he shall have been
first invested with the estate and degree of sergeant at law." De Laudibus Legum
Angliae, c. 50 ( C hrimes ed., p. 124 ) .
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ably not often ventured to address this critical audience. Certainly it
is clear that the circle of pleaders in the Common Pleas, originally
small enough, had tended to grow smaller; in the twelve years, 130713 19, there were ninety pleaders with a yearly average of twenty-five
but in the six years from 13 41 through 13 46 there were only twenty
three, with a yearly average of only seventeen. But it was another thing
to exclude altogether from this great arena of litigation all practi
tioners except the serjeants, whose numbers were soon to be still
smaller. The pleading monopoly of the serjeants becomes intelligible
only if it is viewed as quid pro quo-an extremely generous form of
payment commensurate with their sacrifice. 63
The monopoly over pleading in the Common Pleas, when estab
lished, was never expressed in statute, ordinance, or formal rule. It
might have originated in an informal agreement reached as early as
13 82. For when the eight serjeants assumed the rank on January 26 ,
13 83 , our report declares that they "gave gold" ( not saying to whom).
In later accounts of the serjeants' induction into their estate the same
phrase was used. 64 "Gave gold" for what? If merely an expression of
gratitude, something less than the price in a bargain, the "giving" of
gold at least implies that valuable privileges were being acquired. For
some decades their monopoly over pleading in the Common Pleas was
almost but not quite complete. As late as the 1430's black-letter Year
Books show a few apprentices who were given audience in the Com
mon Pleas. 65 But finally in the 1460's Fortescue became explicit : "no
63

This explanation is also suggested by Ives, note 5 5 above, at 361.
Monopolies conferred on small groups of advocates are not unique to England.
The highest courts of France and Germany have specialized bars, with an exclusive
privilege in their members of arguing cases before these courts. The French Cour de
Cassation and Conseil d' litat have a common bar limited to 60 members, the
office being inheritable. The highest court of Western Germany, the Bundesgerichtshof,
has a similar limitation; the number of advocates authorized is astonishingly small,
in 1964 only 2 3 . Below Chapter V, sec. 4, note 4 1 ; Chapter VI, sec. 1, note 59.
But in England the number of serjeants was for centuries still smaller, and their
monopoly applied to the principal English trial court for civil litigation.
•• Fortescue, De Laudibus, c. 50 ( Chrimes ed., pp. 1 2 1, 1 2 3 ) , describing the
summons of the Chancellor to prospective serjeants. Each is instructed that he
shall appear on a certain day and place to take oath and that "on that day he will
give away gold, according to the custom of the realm used on this occasion."
The list of nine new serjeants inducted in Trinity term, 1478, as given in Y.B. 18
Edw. IV 10, Trin., pl. 29, concludes with the phrase dederunt aurum.
65 Y.B. 1 1 Henry IV 3 1 , Mich., pl. 58 ( 1409 ) ; Y.B. 7 Henry VI 8 and 9, Mich.,
pl. 14 and 15 ( 1428 ) ; Y.B. 8 Henry VI 7 and 1 2 , Mich., pl. 16 and 3 1 ( 1429 ) ;
Y.B. 1 2 Henry VI 3 , Mich., pl. 9 ( 1433 ) . There were also some scattered cases in
which apprentices were allowed to speak, not as pleaders in pending cases but
merely to ask questions which the j udges then discussed. Y.B. 2 Henry V I 4, Mich.,
pl. 2 ( 1 42 3 ) ; Y.B. 3 Henry VI 45, Mich., pl. 21 ( 1424) ; Y.B. 33 Henry VI 4, Hil.,
pl. 14 ( 1 4 5 5 ) . Judges and serjeants posed such questions often enough, to be de-
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one except such a serjeant can plead in the Court of Common Bench." 66
In 1471 in a Year Book this rule was strongly affirmed in a long
discussion of the duties of serjeants and of their special tie with the
Common Pleas. 67 The serjeants' exclusive right of audience in the
Common Pleas was well known in later times and was to last until
the nineteenth century.
As the ties between the judges and sergeants grew closer, it was
quite natural that they should want a clubhouse. They traveled a lot,
in and out of the capital. Their work and training gave them many
common interests. During the terms they all saw each other con
stantly. During the vacations they regularly traveled in pairs, sharing
both diversions and hardships as they moved around through the
county towns. There must have developed an intimate acquaintance
that could hardly be shed in term-time. Why not rent a house where
some could live and all could have their meals together when not
otherwise engaged? This is what they did, through informal arrange
ments that were gradually stabilized in the course of the fifteenth
century. They finally settled down in two buildings in London-one
on Fleet Street and one on Chancery Lane-that came to be known
as the Serjeants' Inns. 68 They were residential centers and eating clubs.
bated purely for fun. As late as 15 3 5 an apprentice carried on colloquies of this
kind with Fitzherbert, J. Y.B. 27 Henry VIII 5 and 6, Easter, pl. 1 6 and 17.
There were of course many instances in which the black-letter Year Books report
pleading by apprentices before the King's Bench, the Exchequer and the Chancellor.
The rarity of their appearance before the Common Pleas after 1400 suggests that
the serjeants' monopoly was already almost complete. This is also suggested by the
proceedings in Parliament in 1417 to compel the obstinate six to accept the serjeant's
estate; one reason given was that great harm had been caused in delay of Jaw suits
through insufficient numbers of "serjeants of law." Rot. Par!., IV 107, # 10.
66
Fortescue, De Laudibus, c. 50.
0
' Y.B. 11 Edw. IV, Trin. 2, pl. 4, of which a quite different and more informative
version appears in Select Cases in the Exchequer Chamber (Selden Society) , II 189-90.
Most of the discussion we would describe as wildly irrelevant dicta, for the question
presented was whether a serjeant could be sued in debt by simple bill, without
Chancery writ. In both versions Brian, Chief Justice of the Common Pleas, wa.s
quoted for an emphatic statement that only serjeants could be heard in the Common
Pleas, with the qualification that a litigant could plead his own case. In both cases
Choke, J., is quoted as having seen a case in which an apprentice presented evidence
and in the black-letter report Littleton, J., admitted that if all the serjeants were
dead an apprentice could be heard. From Brian's assertion there was no real dissent
and the whole tenor of the discussion emphasized that serjeants were essential mem
bers of the court and responsible to it.
68
As early as 1406 two judges and an "apprentice at law" leased an inn in
Chancery Lane and during the next twelve years some of the judges lived there.
In 1425 three judges leased and occupied it, then in 1438 transferred their interest
to a judge and some serjeants, who occupied it. Serjeants were the lessees thereafter,
though there was a 15 year interruption of their occupancy in the late 1400's. The
Serjeants' Inn in Fleet Street was occupied by serjeants from the middle of the
fifteenth century. E. Williams, Early Holborn and the Legal Quarter of London
(London, 1927) , II 1299-1301.
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They did much to foster the brotherly spirit of this very special
fraternity.
There was good reason for rejoicing when men were admitted to so
select a company, for it meant honor, wealth, intimacy with the great
men of the profession, and a high probability of promotion to a
regular judgeship. Becoming a judge thereafter was but a short step
up, which called for no comment and inspired no celebration. The
serjeants' oath of admission was taken before all the judges and was
accompanied by much oratory. The chief justice then tied on the white
silk hood-the coif-which the serjeant would continue to wear in
public throughout his later career, even after he had been appointed
a judge. 69 As Fortescue described the festivities that followed, the
whole group of new serjeants, appointed in batches of seven or eight,
would provide at their own expense a "feast and entertainment such
as are held at the coronation of a king, lasting seven days." Gold rings
were distributed to the nobility and knights who attended, to all the
justices, to the clerks of the courts and the friends of the new serjeants,
along with great swatches of fine cloth. 7° Fuller accounts, from Tudor
times, tell of prodigious quantities of food and drink consumed at the
expense of the new serjeants, the masques presented, the attendance
of the great, even including royalty. 71 Most of the men chosen to be
serjeants-though, as we have seen, not all-were apparently very
willing to make this large investment, since practice for a few years
as serjeants would assure them much greater capital gains.
The practice continued during the fifteenth century of appointing
serjeants in batches, usually at intervals of eight or ten years. The
number of serjeants therefore fluctuated from year to year; death or
promotion to judgeships caused attrition during the intervals before
new groups were called. The target figure aimed at was apparently
ten to twelve serjeants, but in the :fifteenth century the supply fell at
times to four or even fewer. Actually half the time in the years be
tween 1 4 5 3 and 1 5 1 0 there were not more than six serjeants alto
gether, and some of these were king's serjeants who were much en
gaged with the king's own business.72
9
( Chrimes ed., p. 124 ) . The coif had appeared
6 Fortescue, De Laudibus, c. 50
much earlier as a distinctive mark of the oral pleader. Illustrated manuscripts depict
pleaders wearing the coif as early as 1305 in the London courts. Sayles, King's
Bench, I cxxviii.
70 Fortescue, De Laudibus, c. 50. (Chrimes ed., p. 20 1 ) , quotes an account of the
"great and solemne feastes" held in 1464 by the serjeants at law. Hastings, The
Court of Common Pleas in the Fifteenth Century, 72- 74, gives more details.
71 Dugdale, Origines Juridiciales, c. 47 ( "Serjeants Feasts"), gives lists of the pro
visions, with menus.
72 Ives, "Promotion in the Legal Profession of Yorkist and Early Tudor England,"
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In the later Year Book period the lawyers on whom the spotlight
centered were the serjeants of the Coif. Of j udges there might be
eight or nine in the two central courts, usuall y four to six in the
Common Pleas. 73 Then there were ten or twelve serj eants, sometimes
six or fewer. The judges and serjeants, who addressed each other as
"brother," clearly stood at the peak of the legal profession. A small
group of experts had taken over the key controls, centered in West
minster Hall. Basic arrangements for distributing the workload of
the English judicial system had made concentration possible and in
some degree inevitable. Concentration in such extreme degree, it
seems, was not at all inevitable, but it followed from the measures
adopted to improve the administration of l ocal trials. The monopolies
of the Order of the Coif brought intimacy, cohesion, and authority
to this elite group, increasing as the group grew smaller. The English
bar was thus built up, ever more sharply and steeply, into a pyramid,
which cast a long shadow over English law.
The judges and serjeants, however, were not the whole of the legal
profession. There were many at the base of the pyramid. For the total
performance of the legal system much still depended on the m ethods
that would be adopted to recruit and train lawyers and on the system
of incentives that would result.
4.

The Organized Legal Profession
The methods by which English lawyers would be recruited and
trained had certainly not been determined when the Year Book series
began. Yet the basic conditions that produced the Year Books them
selves went far to ensure that England in this as in other respects
would diverge from its neighbors on the continent. The training of
lawyers through the medium of Roman law had been resumed in Italy
a full 200 years before. The great universe of ideas that had thus
been revealed had such attractions that Roman law ( usually seen
through the telescope of canon law) soon became the basis of legal
studies in France; this was to occur somewhat later in the rest of
western Europe. Roman law and canon law were studied in England
75 L.Q.R. 348, 3 60-61. In the period specially studied by Mr. Ives the maximum,
apparently, was 14, reached in 1504.
Later in the sixteenth century there was one year, 1557-1558, when there was only
one serjeant. Despite new calls of 10 in 1 558 and 7 in 1567, the total was reduced
to 3 by 1577. Edward Foss, The Judges of England, with Sketches of Their Lives
(London, 1857 ) , V 415-16.
73
Hastings, The Court of Common Pleas in Fifteenth Century England, 59, found
a maximum of eight justices in the Common Pleas during the century. Until 1471
it was normally six; thereafter there were never more than five and usually four.
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too; some Englishmen even studied at Bologna. 1 But neither Roman
nor canon law, both full of intricacies of their own, could help be
ginners to understand the intricacies of the English writs, the dis
orderly mass of their procedural rules, or a substantive law that was
non-Roman in essential elements. Even for a man who did not aim
high, something different was needed.
An attempt was made early to provide new methods of teaching
for lawyers. The collection called Casus Placitorum, compiled some
where between 1250 and 1272, was clearly a teacher's manual. It con
sisted of a series of problems and of rules briefly stated, organized
under no discernible plan, but it reflected thought and effort by its
compiler. 2 Important consequences might have followed if a group of
teachers had applied themselves systematically to the organization of
such materials and the improvement of teaching methods. The effort
to explain would have revealed interconnections that had been dis
guised, would have preserved some perspective as to main tendencies
and unmet needs, and might have produced an analytical literature,
even perhaps some selective use of Roman law. Such contributions
could be made by men who were not teachers, as Bradon had proved,
but they are the predictable by-product of well-organized teaching.
What happened in fact was that after a brief period of experiment,
materials like the Casus Placitorum disappeared without trace. Their
place was taken by the Year Books, which were no doubt read by
students-advanced students, at least-and must have been used often
for teaching beginners. Each term and year as their bulk increased, the
Year Books focused attention on the specialized skills of Westminster
Hall. Criticism, of which there was much, was directed to the par
ticulars of a highly specialized practice.
The choice thus made of methods and materials for the training of
lawyers was to have lasting consequences for English law. By severing
ties with Roman and canon law the common law practitioners severed
their ties with the universities. Or, if it were a question of assessing
blame, one could just as well say that the universities failed to main
tain any ties with the practitioners. Academic men, trained in Italianate
legal science, would have found it a painful and fruitless task to fit
within their spacious system what no doubt seemed to them an unor
ganized mass of meaningless technicalities. There was an alternative
1

R. J. Mitchell, "English Law Students at Bologna in the Fifteenth Century," 5 1
Eng. Hist. Rev. 282 ( 1936 ) , indicating that most o f the Englishmen at Bologna aimed
at careers in the church.
2
Casus Placitorum ( Selden Society) , edited by Professor William Dunham ( 195 2 ) .
The question of the date of the Casus is dealt with in his Introduction, xvi-xxii. The
collection is discussed by Plucknett, Early English Literature, 89-92.

36

The Oracles of the Law

route but it too was foreclosed. The attractions and rewards of practice
were too great for able and ambitious men to devote their lives to
the vocation of teaching and the kind of critique that teaching fosters.
So for the next SOO years the development and transmission of legal
learning were entrusted to practitioners. For them, neither form of
service to learning could be a vocation or anything more than an in
cident to active professional careers. Yet the monopoly of practitioners
was assured when, after some delay, they developed a training pro
gram as an integral part of the whole system of control over entry
and promotion in the English bar.
Deep obscurity surrounds the process by which the common lawyers
developed their own system of vocational training. It seems plain
enough that from an early time-certainly by the late 1 200's--young
men were attracted to London to study law. A "crib" was reserved for
infant lawyers within earshot of the Common Pleas bench. 3 They were
probably true "apprentices," in the sense that they attached themselves
to older lawyers and watched their work, did some drafting under
supervision, and in return picked up scraps of legal knowledge. Like
others who shared common interests-like the students in the univer
sities-they probably gathered in small guilds, eating, sleeping, and
talking together. These groups for some time must have made their
own arrangements, renting houses, then disbanding or shifting from
place to place among the houses and taverns of Holborn. Through the
fourteenth century there were scattered references to buildings in which
"apprentices" lived. 4 We can only guess when it was that they settled
down in the locations that were to be permanent. By 1 38 1 at least one
such location had been occupied, for a chronicle reports that the rebels
in the Peasants' Revolt sacked "the Temple Bar where dwelt the
apprentices of the law. " 5
As with the Order of the Coif, the Inns of Court became so familiar
3

Above, section 2, note 8.
• In 1 329 one of the judges referred to the apprentices leaving their "hostels."
R. V. Rogers, "Law Reporting and the Multiplication of Law Reports in the Four
teenth Century," 66 Eng. Hist. Rev. 481, 482 ( 195 1 ) .
In 1 356 a Year Book argument referred to an exception that had never been
allowed in the Common Pleas "but we have heard it often among the apprentices
in the hostels. " Y.B. 29 Edw. III, Mich., 47.
W. B. Odgers, "A Sketch of the History of the Four Inns of Court," Essays in
Legal History (ed. Sir Paul Vinogradoff, London, 1913), 233, 243-49, has shown
that Coke misread the will of John Tavy, armorer, who in 1349 devised a house "in
which the apprentices used to dwell." The apprentices referred to were not appren
tices of law but young men who had studied under Tavy to be armorers.
5
Holdsworth, H.E.L., II 495. But the fuller quotation from the same chronicle in
Dugdale, Origines Juridiciales, c. 57, p. 145 indicates that the attack was not inspired
by the usual first impulse of revolutionaries to "kill the lawyers" but by hatred of
one Robert Hales, who evidently resided there.

The Growth and Decline of English Case Law

37

a feature of the English tradition, that there has been a strong inclina
tion to assign them great antiquity, though no one has yet claimed that
they preceded the Norman Conquest. 6 Yet their very uniqueness, which
has been to Englishmen a source of pride, should give one pause. In
the countries of Europe whose experience will be here reviewed, there
is hardly a trace of a similar phenomenon-organized instruction in
law conducted by practitioners in technical schools under their own
control. One can well understand why young men who were ambitious
to be lawyers in late medieval England felt an urgent need for guidance
through the jungle that lay before them. For some time, however,
there were real questions whether and how the need would be met.
We grope in darkness in attempting to discover how the roving
guilds of students in the fourteenth century secured from senior law
yers the guidance and help they needed. For any kind of organized
instruction the vacations would be the time. Then both practitioners
and students would be free from the distractions of court attendance.
An older lawyer, inspired by family friendship or personal interest,
might assemble a few young men and spare them some time in the
vacations, running through important statutes and perhaps some Year
Book cases. By 1 363, at least, it seems that for young men with serious
intent the period of study stretched through most of the year, not
merely the seventeen weeks of the terms of court. 7 Over decades
many experiments must have been tried, with many variations in sub
jects and methods of instruction. It could even be that patterns of
teaching developed and were passed along through groups of younger
men that were tied by family connections or common geographical
origin. Sustained leadership was probably not given by the most eminent
pleaders nor was it to be later by the serjeants of the Coif, who formally
terminated membership in their Inns of Court on assuming the rank
of serjeant. Even by the mid-1 300's the most eminent pleaders had
little free time in vacations, when they were heavily engaged in con
ducting trials. Any group teaching was probably directed by men of
• For example, Bolland, "The Training of a Medieval Justice," in Cambridge Legal
Essays ( 1926 ) , 57, asserted that by 1 2 50 '"at the latest" there were organized law
schools whose certificates the judges accepted as qualification for the right of audience.
A statement that has had great influence is that of Sir Frederick Pollock, "The Origins
of the Inns of Court," 48 L.Q.R. 163, 166 ( 1 9 32 ) : " . . . the constitution of the Inns
of Court was settled about the middle of the fourteenth centu1y on the lines which
in all essentials are much the same at this day." R. J. Fletcher, Introduction, Pension
Book of Grny"s Inn ( London, 1901 ) , ix-xv, is more conservative, claiming no more
than that the Inns were fully organized by the middle of the fifteenth century.
7
In 1 363 one Richard of Norwich was granted a royal exemption from service as
coroner because he was "staying at London the greater part of the year as an appren
tice of the Common Bench upon his education among other apprentices thereof." Cal.
Close Rolls, 1360- 1 3 64, 48 1 .
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intermediate rank, prominent and successful but not yet- or not to
be-leaders of the bar. 8 Such a man would have an added incentive
if during term-time he rented out space to law students; supplying
them with instructors would keep them in residence and bring income
from housing that would otherwise be empty. 9 The problem is to ex
plain why the leaders of these small schools, some of them perhaps
proprietary schools, would form themselves into collegial groups. 10
Why were they so fired with the impulse to teach?
An explanation far more plausible than a spontaneous impulse to
teach has been offered by Professor Samuel Thorne. He has suggested
that the antecedents of the Inns of Court must be found in lodging
houses for men who were already practicing lawyers and who needed
a place to eat and sleep during term-time, dispersing to their homes
at the end of the terms. 1 1 There is no reason to infer that at the outset
these lodging houses had any educational program whatever. They
could be explained by the same reasons of economy and convenience
that produced the residential clubs of the judges and serjeants, the
Serjeants' Inns, which began to appear in the early 1400's and which
never undertook any educational program. The boarding houses of
lawyers might have taken on educational functions through a mixture
of motives-by enlarging space to take in students they might secure
some revenue that would help to cover costs; but there must have been
some lawyers who, for disinterested reasons, were willing to spare a
few weeks to help train the young men, in response to an unmet need.
Professor Thorne has pointed to the analogous process by which the
fellows in the colleges at Oxford and Cambridge drew in the students
from nearby rooming houses and supplied them not only with housing
8 An example might be John Davy, a Chancery clerk, receiver for the king in two
counties in Wales, and "a man of great prominence in Holborn from 1350 to 1397,
when he died." He owned land near the premises occupied in the fifteenth century
by Lincoln's Inn. After his death the premises were known as Davy's Inn and it has
been surmised that Davy ran "a little school of law" in 1376 and "probably a few
years before that date." Odgers, Essays in Legal History ( 1913 ) , 245-49.
• This adapts a suggestion made by Samuel E. Thorne, "The Early History of the
Inns of Court with Special Reference to Gray's Inn," 50 Graya 79, 82 ( 1959). Pro
fessor Thorne made the suggestion as a partial explanation of why the Inns of Court,
after they were fully developed as residential centers for older lawyers, would have
an incentive to provide programs of instruction.
10
It has become an orthodox explanation that a number of Masters of Law had
emerged, "each of whom took pupils whom he housed, educated and controlled" and
that these masters would be "drawn by the ties of a common profession to live to
gether in London" and " would tend to assume a quasi-corporate form." Holdsworth,
H.E.L., II 496; Fletcher, Introduction, Pension Book of Gray's Inn, xiii. This
hypothesis is mainly i nspired by the desire to explain the authoritarian rule of the
benchers after the inns were organized, but it assumes, again, that the "masters"
would "tend" to coalesce by some kind of spontaneous action.
11
Thorne, note 9 above, at 80-81.
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and food but some very much needed discipline. By this means the
fellows augmented college income through charging fees for tutorials,
and at the same time-no doubt quite consciously-strove to meet the
need for a superior type of education. 1 2 In the emerging Inns of Court
there may have been some young "enthusiasts" who had not progressed
far enough in their studies to forget their own struggles as beginners
and who therefore engaged in the new program willingly. But from
the outset-this was still more true later-a good deal of compulsion
had to be exercised. 13 The educational program in the end was made to
work because it was built in, not only to the organized life of Inns but
to the whole cursus honorttm of English lawyers.
All this suggests that organized legal education did not begin in
the Inns of Court much before 1 400-that is, that it coincides roughly
with the time when the upper ranks of the legal profession were being
organized through the Order of the Coif. This does not mean that the
methods or subjects of instruction for junior lawyers were suddenly in
vented; on the contrary, there was probably a carryover of both from
earlier unorganized practices. Nor does it mean that there was any
direct connection between the creation of the serjeants' Order and the
beginning of organized teaching in the inns. The suggestion is merely
that in a period of thirty or forty years, straddling 1 400, older institu
tions and practices were rapidly brought to much sharper definition.
These institutions and practices had been shaped by the basic arrange
ments through which the common law had originally been organized,
but the particular lines of definition adopted were not inevitable. Even
after 1400 choices remained, though within a constantly narrowing
range.
The earliest extant records of an Inn of Court, those of Lincoln's
Inn, commence in 1 42 2 . They show a society that had recently moved
to a site that was to be permanent, with a membershilJ of ninety-six
12
Thorne, 82-86. Speaking of motives, Professor Thorne says ( pp. 85-86) : "If we
ask ourselves why the fellows of the old colleges took on the troubles involved in the
care of feeding and general supervision of an increasingly large group of young men,
and the heavy duty of instructing them, it is not easy to provide an answer. The
college endowments were sufficient to provide for the master and fellows without any
undergraduates at all. Under the new system they could, perhaps, look forward to
some increase in comfort, some increase in stipend or dividend, the satisfaction of
being a fellow of a larger, wealthier, more powerful college, but it seems clear that
the additional work was undertaken out of no mere hope of personal gain. They
were moved primarily by the sensible recognition of a need ; by the sorry spectacle
of wasted years of unsupervised study, by the conviction that the old methods of
formal instruction were antiquated and wrong. The expansion of the colleges and
the growth of college teaching mark a profound change in educational practice and
signal the first large step away from the long medieval tradition."
13 Thorne, 87-90.
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"fellows" and a governing board in firm control. In 1 42 2 there were
thirty students in residence. The number of students increased steadily,
though the methods of recruiting an instructional staff were not stabilized in Lincoln's Inn for another twenty years. 14 Improved teaching,
attracting more students and thereby more income, must have brought
rapid expansion for other Inns as well. 1 5 Fortescue, writing in the
late 1460's, described four "greater" Inns of Court, each with 200
students at least. In addition, he said, there were ten lesser Inns,
called Inns of Chancery, which were in effect preparatory schools and
each of which had at least 100 members and some of which had many
more. This group of Inns he described collectively as "the academy
of the laws of England," located between Westminster and the City
of London in a somewhat isolated spot since in the City "the tumult
of the crowd would disturb the students' quiet. " 16
The great concourse of students that Fortescue mentioned-well
over 1 800 by his estimates-were not solely engaged in studying law.
In both the greater and the lesser Inns, he said, "there is in addition
to the study of law a kind of academy of all the manners that the
nobles learn. There they learn to sing and to practice all kinds of
harmony. They are also taught there to dance and engage in pastimes
that are proper for nobles." For the noble families of the realm sent
their sons to the Inns, not through a desire that they learn or practice
law but rather in the expectation that they would live on their "patri
monies."17 Fortescue's idyllic picture of "unbroken peace" and "the
friendship of united folk" is hardly sustained by the records of the
Inns, which are full of stories of insolent language, women smuggled
in, and armed brawls between the members. But revels, masques,
music and entertainment there certainly were from the earliest times
of which records speak. 18 As social centers, attracting many who had
Thorne, 89-90.
It has been suggested by Professor Thorne ( 79, 9 2 ) that the four Inns of Court
that achieved predominance were simply those that "moved with the times" and
that it was the failure of the other Inns to do so that reduced them to the status of
preparatory schools or led to their disappearance. That there was some competition
among them is suggested by an entry in the Black Book of Lincoln's Inn ( London,
1897 ) . Despite a resolution of 1437 declaring that no Irishmen were ever to be
admitted as fellows of the Inn (Black Book, I 8 ) , the Benchers in 1453 ordered
that "Blonket from the country of Ireland is admitted into the Society, any act or
ordinance to the contrary notwithstanding, because he has brought very many Fellows
to the Society." (Black Book, I 23 ) Again, in 1459, one Croftes was admitted as a
fellow and pardoned for his absence at one of the learning vacations "if he shall
bring to the Society a Fellow of good family and condition." (Black Book, I 33)
1
• Fortescue, De Laudibus, c. 48 and 49 ( Chrimes ed., pp. 116-18 ) .
17 Fortescue, De Laudibus, c. 49 ( Chrimes ed., p . 1 1 8 ) .
18
As early as 1430 the governors of Lincoln's Inn secured the approval of "all
the felawschip" that the 11 annual revels should be reduced 4 and no more, with
14

15
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no thought of becoming lawyers, the Inns of Court were to survive
long after their educational program had fallen into decay.
For those who did seriously desire a professional training in law
there developed soon a course of promotion. The records of Lincoln's
Inn give the fullest account to be found in fifteenth century sources,
though the development was not necessarily the same in all four Inns.
After some preparatory work in a Chancery Inn ( perhaps a year or
two ) , a young man admitted as a pupil in Lincoln's Inn was required
to spend three years attending moots during the three "learning"
vacations. His instructors would be the junior fellows just admitted
to the Inn; regulations adopted in 1 442 required every member of the
Inn, for three years after his admission, to attend the "learning"
vacations in order to instruct beginners. 19 Moots-debates on specially
drafted problems-could also be held during termtime and then older
lawyers too might participate. At first there was no sign of a distinc
tion drawn between senior and j unior fellows, but by the middle of
the fifteenth century there appear references to "utter" ( outer) barris
ters, who were chosen out of the whole group of apprentices by action
of the benchers, the governing body of the Inn. 20 To rise to the next
stage in promotion an utter barrister must become a reader, that is,
must be picked by the benchers to give a full-scale lecture on a statute. 21
After giving his reading he could ordinarily expect to become a bencher,
though he would also be expected to give five years later a second
reading of a similar kind.22 It was from the group of reader-benchers
that serjeants were chosen; after his second reading a lawyer would
at least have his feet on the upper trail toward that high plateau,
the Coif.
This system of promotion was only a model, from which there
could be individual departures. Some lawyers climbed the trail more
rapidly than others, exemptions from requirements could be granted
for various reasons, and we cannot even be sure that all four of the
great Inns adhered to the same requirements. Considered thus as a
provision for reallocating among the members the charges for these entertainments.
Black Book of Lincoln's Inn, I 4. The period after Christmas was a great period for
celebration, lasting several days. A Master of the Revels was regularly chosen after
1455. Black Book, Introduction, xxx-xxxiii.
1
9 Black Book of Lincoln's Inn, I 1 2 .
20 Introduction, Black Book of Lincoln's Inn, I ix-xi.
" Professor Thorne has commented ( 50 Graya 79, 9 1 ) that before 1442 the readings
in Uncoln's Inn had been "perfunctory affairs" but shortly thereafter became the
"elaborate and learned works" that they were to be for many decades thereafter. He
has also suggested that it was about this time that the giving of a reading became
a prerequisite to membership in the governing Bench.
22
Thorne, Introduction, Readings and Moots at the Inns of Court in the Fifteenth
Century ( Selden Society ) , ix-xvi.
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model only, the system had two features that are of special interest.
( 1 ) The powers of self-government possessed by the Inns were exer
cised in fact by their governing boards, the benchers, who were com
pletely in charge of finances, internal discipline, and also of the steps
by which individuals achieved professional promotion, including ad
mission to the governing boards themselves. ( 2 ) Older lawyers were
enlisted on a considerable scale in the educational program; promotion
itself in some degree depended on active and responsible participa
tion in educational exercises. The impulse to participate could hardly
have been spontaneous. Members, even benchers, were required to
take solemn oaths that they would perform their duties and were sub
jected to fines if they did not. 23 One must also doubt whether some
of the exercises, like the readings, were planned as much to train the
young as to demonstrate to extremely sophisticated elders the readers'
own knowledge and skill. 2 • But the net result, so long as the system
continued to work, was to subject incipient lawyers, over a period that
was normally about eight years, to the critical judgment and screening
of seniors who had preceded them up the same rocky trail.
From evidence so far published it is difficult to say when a call to
the bar of one of the four Inns of Court became a prerequisite to
audience in any central court. The monopoly of the four Inns over
admission to practice must have been well established before 1 5 7 4,
when Elizabeth confirmed it by a royal order, adding a further re
quirement of five years of practice after the call to the bar. The same
order made it clear that the decision as to who should be called to its
bar was to be made by the benchers of each Inn. 25 Orders issued both
by the Queen and by the judges on their own authority also gave
official support for requirements of attendance and study that the
Inns had developed. 26
( regulations of 1466 ) ; I 101 ( three men
23 Black Book of Lincoln's Inn, I 41
fined in 1494 "for not keeping or preparing the moots for two days as they ought" ) ;
I 126 (regulation of 1 50 2 providing collective fines on all the inner and outer barris
ters for failures by individuals to prepare for moots ) .
24 Professor Thorne has suggested that this was the case in Elizabeth's reign ( Jn.
troduction, Readings and Moots, xvii) , but the erudition and extreme complexity
of the fifteenth century readings in his volume suggest that the same comment could
apply to them.
" The Queen's order, issued on the advice of the Privy Council and the j udges of
both Benches, is quoted in the Pension Book of Gray's Inn, 6 1 , the Calendar of
Inner Temple Records ( London, 1 896 ) , I 276, and the Black Book of Lincoln's Inn,
I 391. The Inner Temple had had trouble shortly before with members of its own
"outer bar," which had presumed to issue calls to the bar without clearance of the
benchers. Orders of the Inner Temple Parliament in 1 5 56 and 1 563 had reaffirmed
the exclusive control of the benchers over admissions. Inner Temple Records, I 187
and 225.
26
The Queen's order of 1 574, which was reissued in 1 584 ( Pension Book of Gray's
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The thickets of obstacles to promotion that were interposed must
have discouraged many. A schedule drawn up in 1 51 8 showed only
forty-nine members of the Westminster bar. 27 A housing census in
1 5 7 4 showed 1 76 members of the bar in the four Inns of Court, but
probably fewer than 1 00 were then in active practice. 2 8 Before the
end of the century attempts were made to impose annual quotas on
admissions to the bar, in part perhaps to relieve the congestion in the
Inns. 29 But even without such deliberate restrictions, uncertainties and
narrowing prospects marked each successive stage of promotion. The
fixed schedule of readings ( two per year in each Inn) meant delays
while men waited for their turns to come. 30 The fixed schedule also
Inn, 6 1 ) provided in section 4 that no member admitted to an Inn of Court should
be allowed to reside or eat in the Inn "unlesse he do exercise mootes and other
exercises of learning within three yeares after his admission." Section 6 provided
that no one called to be an utter barrister should be allowed to continue unless for
three years thereafter he participated in moots "and other ordynarie exercises of
learning."
Orders of the judges in 1596, issued with consent of the benchers of all four Inns,
provided that no one should be admitted to the bar unless he "kept up his exercises
in the house" for at least seven years. Calendar of Inner Temple Records, I 4 1 3 . In
1594 the judges ordered that no one be called to the bar unless he had in the three
years immediately preceding been in six "grand moots" and put cases in "bolts" six
times. Pension Book of Gray's Inn, 102.
27 Ives, "Promotion in the Legal Profession of Yorkist and Early Tudor England,"
75 L.Q.R. 348, 353 ( 1 959) .
28
Inner Temple Records, I 468-70. In addition to the 51 benchers and 1 25 utter
barristers, however, the census showed 585 "inner" barristers, i.e., student members
of the four Inns.
A list of lawyers in active practice, prepared in the late l 570's, showed a total of
only 77. The list was apparently prepared on the orders of the Privy Council as part
of an inquest into religious opinions, and may well be incomplete. Most of the 77
were described as "welthy," "ryche," "of great [or good] l yvinge," or "well practised;"
only four were "pore." Inner Temple Records, I 470-7 2 .
29
The Queen's order o f 1574 (referred t o above, note 2 5 ) forbade admissions to
any Inn unless chambers were available for those admitted, but it is strange that the
order then went on to forbid the construction of any more housing. Complaints as
to over-crowded conditions appear in Inner Temple Records, I 3 15. The order of the
judges in 1596 ( Inner Temple Records, I 4 1 3 ) forbade the admission to the bar of
more than 4 men per Inn each year. That the order was not very effective is shown
by the call of 14 on one day (June 8, 1600) by the Inner Temple, with Coke sitting
as one of the benchers. Inner Temple Records, I 433.
An order issued by James I in 1615, with the consent of the benchers of all the
Inns, indicated that the shortage of housing was not the only reason for restriction.
Raising the annual quota of calls to eight men per Inn, the order gave as the
reason that "the over-great multitude in any vocation or profession doth but bring
the same into contempt and that an excessive number of lawyers may have a further
inconvenience in respect of multiplying of needless suits." Dugdale, Origines Juri
diciales ( 3d ed. ) , c. 70, p. 3 1 7.
'° Ives, note 27 above, at 349-54, points out that the schedule of readings, though
not strictly adhered to, introduced factors of accident and imposed severe restrictions
on promotion to the intermediate rank of bencher. Eligibility to present a reading
was determined basically by seniority, fixed by the date of original admission to the
reader's own Inn. But promotion to the rank of bencher was not automatic and
depended to a considerable degree on ability, including ability to build up a practice
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meant that in each of the Inns the controlling group of benchers would
be fairly small, usually between twelve and fifteen in each of the Inns
or not more than sixty in all. Under the late Tudors the total number
of serjeants remained about the same as it had been a century earlier
on the average ten to twelve. Of judges there were as a rule only
twelve, even when one adds the Excheq uer barons after 1 5 79, when
they acquired full status as common law judges. 3 1 This total of twelve
was to remain the normal number of common law judges until the
reforms of the nineteenth century. During the time that the system
functioned, both talent and perseverance were required, even with the
help of good connections, if an ambitious lawyer was to aim for the
top. The conditions still found in present-day England were firmly
established in Tudor times-a small bench and a very small bar, even
if one counts the bar as including not merely the leaders but all those
who practiced as professional advocates.
Yet these small numbers are no measure at all of the influence on
Tudor England of the organized legal profession. The Inns of Court
still continued to be academies of both law and good manners. There
was a large and rising demand for admission to the Inns from men who
had never had, or who if they did abandoned, any intent to follow a
barrister's career. 32 Many of the men who became discouraged could
after the formal call to the bar. Mr. Ives' estimate is that in the early 1500's some
60 percent of the men called to the bar were "unable----or unwilling- to break into
this tight group" of benchers.
The period before the call to the bar of one of the inns, after original admission,
has been estimated at 6 to 9 years under Elizabeth. Fletcher, "Introduction," Pension
Book of Gray's Inn, xxxiii. This estimate is confirmed by the list of benchers and
utter barristers in Lincoln's Inn in 1574 ( Black Book, I 456-58 ) . Of the 90 on
whom data are provided, 62 had an interval of 7, 8 or 9 years between admission
to the Inn and the call to the bar, though 14 took 6 years and one took only 5.
The average for all 90 was exactly 8 years. To this should be added the 5 years of
subsequent practice required by the royal order of 1574 before being admitted to
plead in a central court.
That there were leakages in the system is suggested by orders of the Inner Temple
benchers in 1581 and of the common law judges in 1594, penalizing with ineligibility
any member of an Inn on whose behalf a letter of recommendation was written
urging that he be called to the bar. Inner Temple Records, I 315; Pension Book of
Gray's Inn, 102.
31
Holdsworth, H.E.L., I 236-37.
32
This is suggested by the lists of admissions, which follow a nsrng curve and
include many more than could possibly have expected to be called to the bar. For
example, the Admissions Register of Lincoln's Inn ( vol. I, London, 1896) shows the
average annual rate of admissions to have been 1 2 in the period 1500- 1519, 17 in
the period of 1540-1549, 3 8 in the period 1550-1559, and 43 in the period 1560-1579.
In Gray's Inn the annual rate of admissions in the period 152 1-1569 was 3 0.6; in
the period 1625-1640 it was to be 102.7. Fletcher, Int. to Pension Book of Gray's
Inn, xxvii, xliii.
The population figures of all four Inns in 1574 have been referred to above, note
28-a total of 176 benchers and utter barristers and 585 "inner" barristers or students.
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put their training to other uses. There was an immense amount of
work to do in which a rudimentary knowledge of law could be most
useful-in the drafting of legal documents, serving on the adminis
trative staffs of large private estates, or conducting litigation in the
local courts. A valuable study, so far unpublished, has described the
"large market for partially trained lawyers" that existed in early Tudor
times. 33 In addition to such men there were others who stood outside
the labor market-sons of the nobility and gentry. In later life such
men could use a rudimentary knowledge of law when serving as jus
tices of the peace or in other part-time public service, presiding as
stewards in the manor courts, or simply in administering their own
"patrimonies. " For them the Inns of Court had other attractions as
well-feasts in the company of the great men of the realm, masques
and plays that even royalty might attend, revels and pastimes that
were not necessarily "proper for nobles" ( as Fortescue prescribed)
but that gilded youth engaged in with gusto. One can understand why
attendance at an Inn of Court became a standard feature in the educa
tion of young gentlemen. On the thousands who attended during the
reign of Elizabeth exposure to the working of legal minds must have
made at least some impression. Since the clientele of the Inns was
largely drawn from the governing families, the experience there ac
quired and the friendships made served to magnify enormously the
power and prestige of the legal profession. In the Tudor period, their
"golden age," 34 the Inns of Court were great social clubs, centers of
culture and good fellowship. They anticipated in many ways those
other great private clubs that have played so large a part in the
government of modern England. Though the vocational training they
gave remained intensely narrow, the Inns of Court enabled the legal
profession to radiate its influence throughout the governing classes
of England.
By 1 600 the English legal profession had thus been organized into
a system of interlocking monopolies that would astonish if it were
not so familiar. It had already been true for something like 200 years
that j udges could be chosen only from the small group of serjeants,
who themselves had the exclusive right of audience in the most im
portant common law court, the Common Pleas. Then, after the Inns
of Court were fully organized, the governing boards of the four lead•• E. W. Ives, "Some Aspects of the Legal Profession in the Late Fifteenth and
Early Sixteenth Centuries," submitted to the University of London in 195 5 . Ives,
"Promotion in the Legal Profession," 75 L.Q.R. 348, on which I have relied so
much above, includes much material from this thesis. I am most grateful to Mr. Ives
for permitting me to read and refer to it.
•• Holdsworth, H.E.L. IV 270.
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ing Inns, the benchers, became the cadre from which serjeants were
chosen. To become a bencher one must give a reading in his Inn;
the readers were named by the benchers themselves. Their control
over promotion from below became complete when the courts re
quired a call to the "bar" of one of the Inns, through vote of its
benchers, as a condition to audience in any central court. The Inns
had already acquired a monopoly over education in English law; to
this was now added control over entry into the barristers' profession. 35
These four private societies were run by their benchers with the sup
port and benevolent oversight of the common law judges. The stand
ards of professional competence that the benchers sought to enforce
were tied directly to the standards for promotion through the succe�
sive stages-from student to barrister, to bencher, to serjeant, then per
haps to judge. The controls of the benchers thus reinforced, through
out all ranks of the legal profession, the values, attitudes and severe
limitations of the small group of leaders at the top to which the
benchers aspired. Both the ascendancy of the judges and serjeants and
the insularity of English lawyers were thus finally and fatally confirmed.
As Scotland shows, insularity was not a predestined fate for law
yers who live on an island. It may well be true that by 1 300, the
functions of English judges and leading lawyers were so far developed
and were already so intensely specialized that no tie with the uni
versities could have been created. Yet even after the Year Book series
had begun it may not have been altogether too late for a fourteenth
century Bracton to take a long look at English law. He might even
have had help from Roman law, which in different countries of
northern Europe had not yet begun or was just beginning to trans
form indigenous legal systems. Instead of this, cases and cases, as
sembled in Year Books merely by terms and years, distracted attention
from thoughtful study of legal problems, from the effort to search
out new purposes for the legal order and needs in society that were
not yet met. Then when the Inns of Court were organized as voca
tional schools, taught by practitioners to serve the ends of practice,
cases and statutes and the technical exercises of the moots and "bolts"
became the sum and end of a lawyer's learning.
35
There were other practitioners, of course, beside the barristers. The division
between barristers and attorneys still persisted and in the sixteenth century was being
more sharply drawn. From the middle of the sixteenth century the Inns of Court
undertook to exclude men who were practicing as attorneys, in p art no doubt for
the reason expressed in an exclusion order in 1631 that they were "but ministerial
persons of an inferiour nature." A distinct group of solicitors had also appeared by
the middle of the fifteenth century, but their organization, with improved status, was
to come much later. Holdsworth, H.E.L., VI 432-57.
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In later chapters of this study much attention will be paid to the
complex problems of other European countries in maintaining a proper
balance between legal practice and the literature of legal scholarship.
These problems did not arise in England, for the literature was lacking.
From 12 56 , when Bracton stopped writing, until 1758, when Black
stone started his lectures at Oxford, there was hardly a single book on
English law that could be described as literature. One exception, which
showed the organizing power of a well-written book, was Littleton's
Tenures, a powerful work of legal analysis, though written by a ser
jeant and j udge within the limited horizons of a Year Book lawyer.
One certainly could not describe as literature "the disorderly mass of
crabbed pedantry that Coke poured forth as 'institutes' of English
law. " 3 6 Sir Matthew Hale in the seventeenth century deserves honor
able mention.37 But it is indeed remarkable that a vacuum that was
so nearly complete could have been maintained for a full 500 years.
The vacuum was not caused by a lack of talent among the men who
managed this tightly closed system. The practice of law attracted, no
doubt, a considerable share of the ablest men in England, even in
cluding some men of lower birth. But common law practitioners were
"hermetically sealed from all communication with the outer world." 38
They were also sealed off from contact with the needs of their own
society. It was for the Chancellors-mostly churchmen-to reinstate
conscience and common sense as elements of English law. For con
science and common sense had been expelled, along with all the for
eign ideas, by the small elite group that was intensely focused on
litigation and rules derived from litigation. But the great flight into
equity might not have had such lasting effects if the leaders-the
judges and serjeants-had not marshalled behind them the disciplined
ranks of an organized legal profession, which joined in collective re
sistance to the demands of a whole society for growth and change.
The integrated system that has been described, with regulated pro·
motion and internal controls, did not survive long after I 600. The
ascendancy of the serjeants was gradually undermined by changes that
were already foreshadowed. Even before 1600 rivals of the serjeants
had emerged-the attorney-general and solicitor-general. King's at•• The quotation is from Pollock & Maitland, H.E.L., II 563.
37
For his Pleas of the Crown, discussed by Winfield, Chief Sources of English
Legal History ( Cambridge, Mass., 1925 ) , 326-27. The whole section in the same
book on "Textbooks and Books of Practice prior to Blackstone" ( 268-337) reveals
only two others that could be added, Fortescue and St. Germain for his Doctor and
Student.
38
Plucknett, Early English Legal Literature, 1 14, commenting on the absence of
legal writing, except for Fortescue, in the late medieval period.
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tomeys had been known from an early time but their lowly rank pre
cluded them from being serjeants. By a gradual process during the
fifteenth and sixteenth centuries responsibility for legal services to
the crown was centered in the two law officers, who remained outside
the group of serjeants. As their duties expanded and their prestige
mounted the attorney-general and solicitor-general not only displaced
the king's serjeants but became the real leaders of the practicing bar. 3 9
They too were natural candidates for judicial office, so that even during
the sixteenth century attorneys-general were appointed to the bench
without prior service in the rank of serjeant, being invested with the
coif immediately before entry into judicial office. This evasive device
was used also with others whom crown officers wished to promote to
judgeships. 40 Then, shortly after 1 600, another set of rivals began to
appear-king's counsel, who were at first paid for services actually
rendered to the crown but whose title thereafter became merely hon
orific, of a rank below that of serjeant. 41 The influence and prosperity
of the serjeants were indirectly undermined in another way, through
the declining importance of the Common Pleas; both the King's Bench
and the Exchequer made successful raids on its jurisdiction, in a
shabby and disgraceful contest for judicial fees. 42 Nevertheless, the
monopoly of the serjeants over pleading in the Common Pleas survived
until 1 846, when a statute was needed to abolish it. 4 3 Until 1 877 their
monopoly of judicial appointments was at least nominally maintained,
,. Holdsworth, H.E.L., VI 457-72.
This apparently occurred as early as 1519 in the case of Attorney-General Ernie.
Foss, The Judges of England, V 161. I am indebted to Mr. E. W. Ives for this
reference, which appears in his unpublished thesis ( above, note 3 3 ) at p. 2 5 1.
In 1545 and 155 5 Barons of the Exchequer were inducted into the Coif immediately
before they assumed office as common Jaw judges. With attorneys-general it became
common practice thereafter. Holdsworth, H.E.L., V 340-41. In the case of Coke,
induction into the serjeants' rank and into the Chief Justiceship of the Common Pleas
occurred on the same day. C. D. Bowen, The Lion and the Throne ( Boston, 19 56) ,
278-79.
41
After 1814 king's counsel actually outranked the serjeants. Holdsworth, H.E.L.,
VI 472-78.
42
Holdsworth, H.E.L., I 218-22, 239-40; H. Wurzel "The Origin and Development
of Quo Minus," 49 Yale L. J. 39 ( 1939 ) .
" 9 & 1 0 Viet., c. 54. In 1834 a royal warrant had directed the judges of the
Common Pleas to admit to audience any barrister-at-law. After submitting tamely for
five years a group of serjeants presented a protest "in the name of the constitution and
the law." In the Matter of the Serjeants at Law, 6 Bing. N.C. 187 ( 1839 ) . After
two months of deliberation the court, through the Chief Justice, declared that "from
time immemorial the serjeants have enjoyed the exclusive privilege of practising,
pleading and audience in the Court of Common Pleas" and that the Queen's warrant
was void. It seems entirely appropriate that while the Chief Justice was speaking "a
furious tempest of wind prevailed, which seemed to shake the fabric of Westminster
Hall and nearly burst open the doors of the Court of Common Pleas." 6 Bing. N.C.
235 ( 1840 ) .
40
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in the sense that common law judges were still required to j oin the
Order of the Coif. The brotherhood itself persisted and a Serjeants'
Inn was maintained and used until 1 877, when the last Inn was sold. 44
Far more important than the gradual decline of the serjeants and
the advancement of their rivals was the collapse of the whole educa
tional system that had been organized by the Inns of Court. Symptoms
of decay before 1 640 were the repeated orders by the common law
judges, spelling out in detail the required educational routines, ad
monishing the benchers to maintain them, and rebuking delinquents.
The outbreak of the civil war brought the system to a standstill and
attempts to revive it were a total failure. The readings ceased, though
the great dinners and revels continued. The benchers refused to enforce
their regulations or to participate themselves in educational exercises.
The incentives of busy and successful practitioners, to spend their
time on training the young, failed altogether. "All public teaching
of English law was stopped for nearly a century and a half," 45 and
England reverted to the apprenticeship system with which legal train
ing had originally begun. And so the vacuum in English legal scholar
ship was preserved for a different reason, the t�tal absence of organ
ized teaching. As was said by a prominent lawyer of the early eighteenth
century, "of all the professions in the world, that pretend to book
learning, none is so destitute of institution as that of the common
law." 46
44
The death throes of the Order of the Coif are described by T. Matthew, "The
Decline and Fall of the Serjeants-at-Law," 35 L.Q.R. 264, 271-75 ( 1919). The sale
produced the substantial sum of £57,100, which was distributed among the 37 surviv
ing members-22 of them judges and 17 serjeants.
•• Holdsworth, H.E.L., VI 493. Among the reasons for the decay of the Inns that
are suggested by the same author (H.E.L., VI 478-99) are the increased availability
of printed reading matter ( mostly reports of cases), which provided means for self
education, and the relaxation of controls by the judges and the Privy Council.
Political authority contributed by filling up the governing boards of the Inns with
benchers who had not followed the established routines and by political favoritism
or corruption in the promotion of lawyers. But even without the disruption produced
by political intervention there is surely a great question whether the Inns' sterile
exercises on points of practice, conducted by practitioners as a sideline activity, could
have survived much longer than they did.
45
Roger North, quoted by Holdsworth, H.E.L., VI 489. Holdsworth made the
comment (H.E.L., VI 498) that by self-help measures, with aid from discussions
with other students and older lawyers, a student "could make himself a competent
English lawyer; but he would probably learn very little else but the rules of English
law. And, knowing little else, he would naturally be wholly destitute of any power
to criticize what he knew. This was one of the causes of that complacent assurance
of the excellence of English institutions and English law, which characterized the
lawyers of the eighteenth century, and found its literary expression in Blackstone's
commentaries. Thus the solitary education, to which the law student was condemned,
produced effects which, from this point of view, were not unlike the effects of the
narrow and self-centered outlook of the medieval common lawyers."
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The great edifice of bar organization thus collapsed more rapidly
than it was built. But the institutional foundations that were laid in
the Middle Ages were considerably more enduring. It remains to con
sider their continuing effect on the work the judges did.
The Case Law of the Year Books
The effects of the Year Books on the attitudes and methods of the
English common lawyers can hardly be overstated. Their form was
stabilized in the early 13 00's and persisted with little external change
for nearly 2 5 0 years. The law they disclosed was case law in its own
peculiar way, though very unlike the case law we know now.
The common law from the very beginning had shown "a strong
natural inclination" to become a system of case law. 1 It had been
manufactured almost entirely by the work of central court judges as
a by-product of their decisions in particular cases. It could not have
developed as rapidly as it did if the judges had not sensed the virtues
of continuity, had not felt reluctance to reopen problems already
solved, and had not permitted the expectations aroused by their work
to become in some degree normative for themselves as well. The near
est approach to a theory on the subject was Bracton' s comment that
new problems should be solved by analogy to "what has happened
before"; this was merely a scrap of glossators' learning, though he
gave it a special English twist. 2 But Bracton himself cited some 494
earlier decisions in his great treatise; in writing it he had at hand
some 2 000 excerpts from the plea rolls, whose copying he had, al
most certainly, arranged on his own initiative. 3 Dispute continues as
to how good a Romanist Bracton was, but no one doubts his mastery
of English law and procedure. This he acquired from a lifetime of
study, including close study of prior court decisions. Then in the
decades after he ceased writing there were others also who tried by
various means to discover and report the work that courts were doing.
5.

1

The phrase is Maitland's, Introduction, Year Book, 3 Edw. II ( Selden Society) , x.
Bracton, De Legibus et Consuetudinibus Regni Angliae, fol. l b : "If any new and
unfamiliar matters hitherto unpracticed in the realm should arise, then if analogous
cases have occurred let decision be in like manner, since it is a proper occasion to
proceed from similar to similar cases. But if such have never occurred before and
their decision is obscure and difficult, then let them be referred to the Great Council
to be determined by deliberation of the Council."
The idea that in situations not expressly provided for the magistrate should proceed
de similibus ad similia had been suggested by D . 1 . 3 . 1 2 and was echoed by many
glossators : e.g., Azo, Summa Codicis, C . 1 . 14, # 14 . Bracton's reference to the Great
Council is of course the peculiar twist.
• Bracton's Note Book, I 52-54 gives a tabulation of the cases cited by Bracton in
his treatise. Bracton's use of cases has been discussed by many. Plucknett, Concise Hist.,
2 5 9-60, 342-45 and Allen, Law in the Making ( 6th ed. Oxford, 1958 ) , 184-85 , give
the essential information.
2
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It is clear that the Year Book series when it began in the early 1290 's
responded to a need that had already been strongly felt.
But there were various ways of meeting the need. One method was
the one that Bracton used, to go directly to the plea rolls for the whole
record of cases that seemed worthy of study. The plea rolls were a
most illuminating source for persons who had the means and the
patience to read them. Many plea roll entries, of course, were purely
routine but in any case that had progressed to the stage of decision
one would be likely to find a good account of the facts alleged, of
the contentions urged by both of the parties, the issues thus presented
for the court's decision, and the decision rendered, including as well
the relief awarded. These are basic elements that we would consider
nowadays to be essential for a usable law report. The plea rolls often
added another element that we also consider essential-a statement of
the reasons that the court had considered decisive. 4 Such statements
where they appeared were short, indeed laconic, for they were not
intended, like the modern judicial opinion, to persuade an informed
and critical audience; they were preserved for the convenience of the
court itself and of its own officials as part of an official record of
action taken. Yet one who set out to organize these reasons would
usually be able to match them against a wealth of detail and a clear
view of the total result.
There were, it is true, some serious practical difficulties with the
use of the plea rolls as the primary source of law reports. The plea
rolls were rolls, not books or pamphlets, and they were cumbersome
to handle; they were poorly indexed, with entries in a single case
often scattered through several rolls. But it would not have been be
yond the wit of man to improve the indexing system. Furthermore,
it could have been possible to copy out the interesting and important
cases and preserve them in more accessible form. This was done, most
• Pollock & Maitland, H.E.L., II 67 1-72 comment on this feature. The case in
Bracton's Note Book, no. 1 1 29 ( anno 1234) is an example. Gregory de la Dun
complained of Gilbert Basset that Gilbert's father, Alan, had agreed with plaintiff's
father that the latter would be allowed to keep 40 pigs in a wood owned by Alan
but that the sheriff of Surrey had nevertheless evicted plaintiff's pigs. The record
recited defendant's defenses, which the court proceeded to adopt: "And because the
said Gregory produces no suit except his own assertion and shows no charter nor
anything else concerning any agreement and further acknowledges that the said
Gilbert did not disseise him but he was first evicted by the sheriff, it is adjudged
that Gilbert go free of this writ and Gregory is in mercy."
Again, in 1238 ( Bracton's Note Book, no. 1260 ) , in an action of novel disseisin
the jury's verdict stated that the defendant, plaintiff's son, had entered with plaintiff's
consent to receive twelve sheaves of wheat and had voluntarily surrendered all claim
to the land. The entry concluded : "And because [defendant] took no profits (expleta)
from the said ten acres and had no seisin thereof and of his free will surrendered
the land to the said Richard, it is adjudged that" (defendant go without day).
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probably on the initiative of Bracton himself, in compiling what is
now called his Notebook. For a single judge who was already fully
occupied this was a heavy burden, but the task could have been dele
gated to experienced clerks; as we shall see in a later chapter, this
expedient was adopted in thirteenth century France, especially in a
massive collection, beginning in 1254 , of important decrees of the
Parlement of Paris. 5 In the English plea rolls of the thirteenth century
there were some rare instances in which entries in other similar cases
were cited. 6 The king's council when in doubt could order not only
the justices but the interested parties to comb court records in search
of decisions in similar cases. 7 If the incentive had been strong enough
the common law judges with aid, perhaps, from their expert clerks8
could surely have developed means to exploit the great mine of in
formation that was locked up in the plea rolls.
The choice of means that was about to be made involved not only
the basic material that reports would use but the group of persons who
would undertake the task. In the first century of the common law,
before a trained bar had emerged in the late 12 00's, the organizers
of reasons in English case law had necessarily been the judges. The
expert practitioners who were now being trained could offer useful
aid if means could be found. Access to the plea rolls by practicing
lawyers could not be allowed without limitations, for the plea rolls
were official records that could not pass too freely from hand to hand.
• Below, Chapter IV, section 5.
Sayles, King's Bench, II cvii-cix, calls attention to the case reproduced in the
same volume (pp. 28-29) and decided in 1290 in which the roll recited that "a
similar case can be found in the last eyre of John de Vaux and his fellows at Lincoln
between Gilbert, earl of Gloucester and Hertford, and the Abbot of Thornton." In
Sayles, King's Bench, I 86, 89, a litigant in a case in 1281 urged in argument that
a decision against him would produce a "contradiction" of a result in an earlier case
between other parties.
' In Rot. Par!. I 39 ( 1290 ) , litigation before the council in Parliament between
John of St. John and William of Valence was respited because the council and the
justices felt unable to decide "and the justices were ordered to inform themselves
in the meantime concerning any judgment rendered in a similar case." The parties
were likewise told that "by all means they could use" they should inform the court
"of any judgment rendered between them or other persons in a similar case." On
the day assigned one of the parties came up with a case but the council was not
satisfied and ordered the parties to continue their search for a similar case "through
the rolls of the justices or by any other means they can," directing the Treasurer and
the justices of both Benches to aid the search by the parties "through inspection of
the rolls" and in every other way they could.
Sayles, King's Bench, II cvii-cix, refers to two similar instances in the records of
the Parliament in which a search of the rolls was ordered and makes the general
comment: "The wish, if not the obligation, to base judgments wherever possible on
previous decisions is exhibited with considerable force upon our plea rolls."
• The importance of the clerks of the justices and the possibility of their having
had some part in preparing the early reports are indicated by W. Dunham, Intro
duction, Casus Placitorum ( Selden Society ) , lx-lxi.
6
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But reliable persons might be trusted to read them. Indeed some forty
years before the Year Books began-in Bracton's own lifetime-there
was one small set of reports that was based on the plea rolls and pre
pared, evidently, for the use of practitioners; it was a promising ex
periment in law reporting, done with skill and discrimination. 9 In
the early Year Books also, the reporters often managed to quote from
the rolls through help, no doubt, from friendly court clerks. 10 It is
true that the plea rolls were handled carelessly; in particular, many
were left for long periods in the possession of judges. 11 But this very
carelessness might have facilitated access to them by a favored few. It
seems that the plea rolls were not used more than they were because
the audience to whom reports were addressed was much more in
terested in the dazzling displays at Westminster Hall.
The judicial organization already developed had built-in reasons
why this should be so. We must again recall the basic split between
the pretrial stage and the trial itself. Before issue was joined through
oral pleading, the allegations and arguments presented in court were
tentative. There was much jockeying for position, testing out both
opponents and the judges themselves, searching for the strongest lines
of attack and defense. In the process were raised many questions that
were fascinating to lawyers, and on many of these the judges spoke
their own views, j oining in the argument. The sessions were open to
visitors, unlike some great courts on the continent that, as we shall
see, were deliberately shrouded with secrecy. The great bulk of the
litigation no doubt ground its way through the central court machinery
• Casus et Judicia, App. I, lxxv-lxxxiv, in the Selden Society edition of Casus
Placitorum. This i s a collection of cases taken from the plea rolls, mixed with
short statements of doctrine to which no source is assigned. The cases come from the
period 1252-1256. The series is discussed by Professor Dunham, editor of the Selden
Society volume, xxvi-xxvii, and by T. F. T. Plucknett, Early English Legal Literature,
105-06.
10
Y.B. 33-35 Edw. I (Rolls Series) , 265, 267, 275, 277, 279; Y.B. 1 & 2 Edw. II
(Selden Society) , 48, 50, 5 1; Y.B. 6 Edw. II (Selden Society) , 23; Y.B. 11 & 12
Edw. III (Rolls Series ) , 167, 2 11, 269, 275, 465, 467, 469, 471, 473, 475, 481. In
Y.B. 4 Edw. II ( Selden Society) 54 ( 13 10-13 11) , the reporter says: "And because I
doubted whether any process was made against WiJ!iam, I went to Ridenal ( court
clerk) and he showed me the roll, which said . . . " [quoting a long paragraph). The
Introduction to Y.B. 12 Edw. II (Selden Society ) , xxxiv-xli comments on the likeli
hood that the rolls were consulted by the Edward II reporters or else that needed
information was secured from recording clerks.
The black letter editions of fourteenth century Year Books also contain quotations
from the plea rolls: e.g., in the 1679 edition of the Year Books in 1 Edw. III,
Trin. 22, pl. 10; 2 Edw. III, Hi! . 1, pl. 1; 3 Edw. III, Trin. 23, pl. 4, Hi!. 4, pl. 10,
Hi!. 7, pl. 21, Trin. 27, pl. 24; 46 Edw. III 23, Mich., pl. 7. Instances in which
Year Books of the late fifteenth century quote excerpts from the rolls are referred
to in the Introduction, Select Cases in the Exchequer Chamber (Selden Society) , II xv.
11
Sayles, King's Bench, I cxvii-cxxii; Bertha H. Putnam, The Place in English
Legal History of Sir William Shareshull ( Cambridge, Eng., 1950 ) , 87, 123.
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without incident, but the cases that did inspire debate provided in the
most lively way new questions, some answers, and many samples of
the pleaders' arts. For men who wanted to learn English law-whether
as novices or initiates-this wealth of useful information, so readily
accessible in one place, was bound to have great attraction. On the
other hand, after each case had been brought to issue the whole affair
left the court and literally went "to the country" for a verdict by a
neighborhood jury. Among lawyers who followed the central courts,
who could care less what a jury said? It might be years before a record
was returned, showing the verdict and the judgment rendered. A case
might reappear on the Westminster docket for some "difficulty" dis
covered by the trial judges or because dispute arose as to the form of
judgment to be rendered. The great bulk of the cases, however, simply
disappeared from the Year Book series once the questions for the
jury had been duly framed.
The attention of lawyers was thus sharply focused on one small
segment of the legal order-pleading to issue in Westminster Hall.
The academic learning of the universities, principally based on Roman
law, could hardly aid in working one's way through this labyrinth.
As horizons narrowed it still seemed for a time that some lawyers
might devote themselves to original and creative work, with fresh
analysis of legal problems, something more than "squalid, disorderly
little tracts where nothing seems to count except points of practice." 12
But the impulse failed. Bracton, whose work for a time had been
avidly read, was first digested in more usable form by two other
authors ( Fleta and Britton) and then fell rapidly into disuse. Even
"squalid, disorderly little tracts" on practice were not to be needed.
Their place was taken by chronicles about the experts who had been
projected so rapidly to the center of the stage- the experts who per
formed in Westminster Hall. Here was a vast fund of useful infor
mation, up-to-date and practical. Reporters did not even need to take
the trouble to classify it by subject matter. They could organize it
simply by chronology-the terms and years when cases were heard.
One can see why the books of terms and years displaced other forms
of literature, but for the future of English law the consequences were
to be momentous.
Though the point has been debated, it is now agreed by all that
the Year Books were private compilations, produced by private enter
prise. They were probably based on rough notes taken by listeners in
12
The quotation is from Plucknett, Early English Legal Literature, 93. There
follows ( pp. 93-97 ) an account of two small treatises of the late thirteenth century
that Professor Plucknett considers to show some creative power.

The Growth and Decline of English Case Law

SS

open court. The more interesting cases were compiled in manuscript
versions, many of which were widely copied. In the earliest period,
the early 1 300's, there were variations among the manuscripts that
could not be explained by the ignorance of scribes. Different cases
and different portions of the same cases were quoted in reports of
the same terms. Sometimes the reports were directly conflicting.
These variations among the manuscripts clearly have a bearing both
on the purposes for which Year Books were prepared and the uses to
which they could be put. Maitland suggested that the early Year Books
were primarily "students' notebooks," prepared by "apprentices" for
their own instruction and information. If this was so, the "students"
or "apprentices" could hardly have been beginners, for the Year Books
from the outset made heavy demands both on compilers and readers. 13
Certainly many of the men who were called "apprentices," then and
later, were mature and experienced lawyers. Nevertheless it does seem
clear that the Year Books were the principal, almost the only means,
by which information as to the work of the central common law courts
was distributed within the circle of interested persons. This alone was
a sufficient explanation for the numerous copies in circulation. But
the conflicts in the early manuscript versions seem to exclude alto
gether one other possible purpose, that of providing authorities with
which lawyers could impress a court; as Maitland said, "every citation
would begin a new dispute." 14
If a reliable source for lawyers' citations had been desired, means
surely could have been found. Errors by copyists presented a problem
before printing was invented, but if there had been a sufficient motive,
manuscripts could have been checked by an inspection system, of the
kind developed at the medieval law school at Bologna to ensure that
students had correct copies of the Corpus Juris. 15 "Syndicates" of
senior lawyers could have selected the cases, and the portions of cases,
that deserved to be reported. 16 Responsibility for reporting could have
1
• The suggestion of Maitland was made in a well-known passage in his Introduc
tion, Year Book 3 Edw. III (Selden Society) , x-xiv. The difficulties with this sug
gestion have been commented on by many, among them Pike, Introduction, Year
Book 20 Edw. III ( Rolls Series) , vol. II, lxxii-lxxiv; Turner, Introduction, Year
Book 4 Edw. II ( Selden Society) , xxxvi-xxxix. Professor Plucknett, in his Introduc
tion, Year Book 1 2 Edw. II ( Selden Society) , lxv-lxvii, revived the idea that the
early Year Books had a pedagogical purpose, being prepared, not by "students," but
by teachers as "the starting point of class discussion."
14 Maitland, Introduction, Y.B. 3 Edw. II ( Selden Society) , x.
15
Hastings Rashdall, The Universities of Europe in the Middle Ages ( 2d ed., edited
by F. M. Powicke & A. B. Emden, Oxford, 193 6 ) , 189-90.
16
The " syndicate" theory of Bolland, Manual of Year Book Studies ( Cambridge
(Eng.}, 1925 ) , 49-50, has not made much impression as an explanation of the
Edward II Year Books. The suggestion here made is that groups of lawyers could
have banded together for this purpose if they had had any incentive to do so.
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been centered in one or a few as was done, it seems, in later times
when manuscripts of the Year Books conformed much more closely to
a single model. 1 7 In these as in other law reports, at other times and in
other places, form and content were largely determined by the needs
they met. In fourteenth century England it seems that the Year Books
were not prepared in citable form because it was not thought worth
while to cite them.
From the form and content of the early Year Books we can infer
that what the audience mainly wanted was to learn the technique of
oral pleading, the "book moves, " as Maitland put it, in abstruse games
of legal chess.1 8 Often the pleaders alone were quoted and the judges
were not heard from at all. Many Year Book reports do not attempt
to record the court's decisions. As Plucknett has said :
The whole business of pleading orally, in face of the court
and with opponents ready to pounce at any moment, was an
immensely skilful and recondite game, conducted with great
virtuosity by the leaders of the bar, and keenly relished by all
others who were sufficiently learned to understand what it was
all about. After such a display, it was an anti-climax to think of
a decision. Time after time the Year Books will give pages of
subtle fencing until we get the words : 'and so to judgment'.
What the judgment was, nobody knew and nobody cared; what
interested the reader was not the substantive law involved in a
case, but the technique of conducting the pleadings so as to pro
duce, if possible, a satisfactory issue of law or fact. 1 9
All this is true and most significant but it is not quite the whole
story. Even the earliest Year Books were more than models of the
pleaders' art. To those who could read them they revealed the law
that was being manufactured by the pleading process itself. The judges
spoke often and freely to expert pleaders for whom a nod or a few
words were enough : "You are talking at random," "Answer, " "Say
something else," "It will go with the winds, like most of what you
say." 20 When the point raised was a doubtful one, the judges con
sulted among themselves and one spoke for the rest "with the assent
of his colleagues." Particularly in the early Year Books their state
ments of reasons were usually brief, but the reporters knew how to
identify reasons on which decisions rested and that were therefore
entitled to special weight. 2 1 Within ground rules that were well unPlucknett, Introduction, Y.B. 1 3 Rich. II (Ames Foundation) , xiv-xv.
Introduction, Y.B. 3 Edw. III ( Selden Society) , xiv.
Plucknett, Early English Legal Literature, 103-04.
20
"Vous dites talent" is a common phrase. The "gone with the wind" statement
is that of Shareshull, J., in Y.B. 17 and 1 8 Edw. III (Rolls Series) , 3 5 1 ( 1343 ) .
" Many examples could be given, such as "iudicium" written i n the margin (Y.B.
11

18

19
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derstood and firmly maintained, the j udges issued rulings all the time
-rulings in particular cases that extended or narrowed or changed in
detail the learning they shared with an expert bar.
Furthermore, the judges and lawyers did cite cases, drawing on their
own memories. A judge could say: "Do you not remember the assize
of novel disseisin that was brought in the county of Lincoln before Sir
Harry Bacon?"; or " I myself saw an assize before John Bousser"; or
"judgment to that effect was given before Herle in the eighth year
of the reign,'' and so on. More often the references were in general
terms-"it has often been held" or "we have often seen." 22 Where a
point seemed clear, prior cases could be treated as foreclosing discus
sion. 2 3 Not only judges but counsel also cited cases, relying again on
memory.24 Counsel and court could offer conflicting citations, as in a
case in 13 1 2 , where the pleader referred to a case that "we saw here
the other day, " but Stanton, J., replied : "You talk idly, for we saw
in the case of the linendraper of London" a contrary conclusion.25 The
technique of distinguishing cases was well-known and used by both
judges and pleaders.26 It is also significant of attitudes that the Year
Book reporters sometimes intruded their own notes of prior cases,
usually to point out inconsistencies-"the contrary was seen in Michael
mas term of the third year in the case of Robert Power, " 2 7 or "the
contrary may be found in a plea of escheat of Easter term last past. " 23
One should not exaggerate the frequency with which earlier cases
were cited. Among the thousands of cases reported in the Year Books,
6 Edw. II ( Selden Society) , 46) ; a quotation of a judge's view with "Et hoe dixit
pro lege" (Y.B. 6 Edw. II (Selden Society) , 1 95 ) ; or on the contrary, "set Bereford
non dixit hoe pu iudicium immo arguendo" ( Y.B. 7 Edw. II (Selden Society) , 40) .
Very commonly the reporters inserted in the margin or in the text itself "notd' or
"nota bene" where the reason stated by the court was used to decide the issue raised.
" T. E. Lewis, "The History of Judicial Precedent," 46 L.Q.R. 341-55 ( 1930 ) ,
gives numerous illustrations from the period o f the first three Edwards.
23
Sharshulle, J. in Y.B. 16 Edw. III (Rolls Series) , vol. II, 1 3 5 ( 1 342) : "I was
once in such a case that a man brought detinue against another in respect of a
writing and I counted for him [and the defendant had to answer] and therefore
you must answer." Similarly, Y.B. 1 3 and 1 4 Edw. III (Rolls Series) , 9 1 ( 1 339) .
" Y.B. 3 Edw. II ( Selden Society) 46 ( 13 1 0 ) : "We saw in the time of Sir John
of Mettingham and before you yourself we have seen a case in which . . ."
The references by counsel could be still more vague, as when Canterbury, speaking
for one party, said : "I once heard a wise man say" that in a writ of right after
battle was waged and the champions were ready, proceedings were suspended when
a new claimant of the land appeared. Y.B. 6 Edw. III, Easter 1 5 , pl . 1 6 ( 1 3 32 ) .
"' Y.B. 5 Edw. I I ( Selden Society) 7 2 ( 1 3 12 ) .
,. C. K. Allen, Law in the Making ( 6th ed. ) , 187-88 ( Oxford, 1958), g ives several
examples.
" Y.B. 6 Edw. II (Selden Society) , 232 ( 1 3 1 3 ) . In the black letter Year Books
such cross-references became much more common, but many were evidently inserted
by later editors.
28
Y.B. 4 Edw. II ( Selden Society) , 43 ( 1 3 1 0 ) . Similarly in the same volume, p. 28.
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citations to prior cases are recorded only in a small fraction. When
they occurred they were usually in terms so vague that verification was
impossible. This is enough to indicate that verification was not ex
pected.
The Year Book lawyers were practical men and specialists, who
evidently felt no great need for theories of precedent. But if they had
been asked to declare where the law resided in matters not governed
by statute, it is unlikely that anyone would have said that it was
merely the sum of the cases so far decided. Judges could tell lawyers
to stop citing cases, for the law was clear. 29 The reporters sprinkled
their manuscripts with expressions of their own dissent or incredulity :
"The contrary is the law"; "in this he erred, I believe" ; "Query con
cerning this, for it is strange [ mirum] . " 30 Bereford, the great Chief
Justice under Edward II, misquoted a famous maxim of Justinian's
Corpus Juris with which we will be later concerned, twisting it to say
that "judgments should be rendered in accordance, not with examples,
but with reason. " 31 In a famous colloquy in 1345 the j udges did pause
briefly-very briefly-to philosophize. Sharshulle, J., quoted the views
of two judges, one of whom had served some twenty years before. His
language was: "One has heard tell of what Bereford and Herle did
in such a case. . . . Nevertheless no precedent [ensaumple] is as per
suasive as reason." As the argument developed it became clear that
the court was not disposed to follow these earlier views, and counsel
protested:
R. Thorpe . . . I think you will wish to do what others have done
in the same case, or else we do not know what the law is.
HILLARY, J. The law is the will of the justices.
STONORE, J. No, the law is reason.
In the particular case the authority of Bereford and Herle was re
jected and "reason" prevailed. 32 But the dilemma the judges con"' Y.B. 2 1 and 22 Edw. I (Rolls Series), 80 ( 1 292 ) .
Examples out of many: Y.B. 5 Edw. II (Selden Society) , 9 5 ( 1 3 1 2 ) ; Y.B. 1 6
Edw. III ( Rolls Series) , vol. I, 90 ( 1 342) ; Y.B. 17 & 18 Edw. III ( Rolls Series ) ,
293 ( 1 343 ) ; Y.B. 1 1 Rich. I I (Ames Foundation), 2 8 ( 1 387 ) .
31 Y.B. 8 Edw. II (Selden Society ) 1 1 8 ( 1 31 5 ) . The maxim non exemplis sed
legibus iudicandum will appear below in Chapter II, section 6 and later. The garbled
statement by Bereford was attributed by him to Bracton, not to the Corpus Juris.
" Y.B. 18 & 19 Edw. III ( Rolls Series ) , 375 ( 1 345 ) . The question was whether
a remainderman whose title depended on a deed, rather than a solemn conveyance
by fine, should be admitted to defend his title after a default by the life tenant.
The remainderman was in the end admitted. The views of Bereford and Herle, as
quoted by Shareshulle in the argument, were expressed in a case where the remainder
man's title rested on a fine and in modern terminology could thus be described as
dicta.
The colloquy of 1345 has been referred to by many, most recently by Karl N.
80
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fronted has survived for us. Does law derive from authority or reason,
and if it derives from both, how do we resolve their contradictions?33
For Year Book lawyers we can be sure at least that Hillary, J., made
a gross overstatement. The common law was certainly not merely the
unrestrained will of the judges, despite their great part in creating it
and their continuing role in developing it. The law was an immense
body of complex rules carried forward mainly through oral tradition.
There was no need to write these rules down any more than there was
need in discovering them to scramble through records of decided cases.
The rules found expression in the standard writs, in the procedural
forms that were known to the clerks, and also in past judicial decisions
which judges and pleaders recollected. But particular decisions could
be wrong and if so could be freely disregarded. It was much too soon,
in other words, for formal theories of precedent. Most of the rules
were surely rules of case law, unless one identifies case law with
modern methods of citation and modern techniques of analysis. 34 Most
of the rules had been hammered out on the anvil of litigation and in
this process "the will of the justices" had undoubtedly played a most
significant part. But the ideas used in particular cases could survive
as law only as they were absorbed into the common learning of the
elite group whose dominance increased as its size grew smaller.
In the later Year Books there were some gradual changes, changes
at least in emphasis. Even the Year Books of the 1 380's and 1 390's
are more condensed and sober, reflect more care in preparation, and
follow a much more uniform style than those of the early 1 300's. 35 In
the 1400's the citation of cases became more frequent and more
specific; earlier Year Book reports of particular cases were occasionally
cited and even the plea rolls were sometimes searched. 36 The desire to
Llewellyn, The Common Law Tradition : Deciding Appeals, ( Boston, 1960 ) , 52, who
translates "resoun" as "right sense" or "principle." I see nothing wrong with a
literal translation-"reason."
3
3 Lon L. Fuller, "Reason and Fiat in Case Law," 59 Harv. L. Rev. 376 ( 1946) .
" Allen, Law in the Making, 198-199, has some valuable comments on the absence
of any conception that decisions were "binding" or carried "authority" despite the
strong and developing tendency toward consistency of decision. As he suggests, in
sistence on distinctions of this kind represents an intrusion of modern ideas.
3
5 Plucknett, Introduction, Y .B. 13 Rich. II (Ames Foundation) , xvi-xviii.
36 Lewis, "The History of Judicial Precedent," 46 L.Q.R. 341, 35 5-60 ( 1930 ) , 47
L.Q.R. 4 1 1-13 ( 1931 ) ; M. Hemmant, Introduction, Select Cases in the Exchequer
Chamber ( Selden Society ) , II xvii-xxiii. Attempts by counsel to cite precedents in
the plea rolls had not been wholly unknown. As early as 1 3 1 1 a lawyer had asserted
that a case supporting his contention had been decided in the previous Trinity term
"and of this I vouch the record," but Stanton, J. commented : "If you find it, I will
give you my hat." Y.B. 4 Edw. II ( Selden Society) , 168. In 1387 a lawyer had
successfully appealed to the record of a similar case, which was in the possession of
the chief clerk of the Common Pleas. Y.B. 1 1 Rich. II (Ames Foundation) , 29.
In an interesting case in 1465 "divers precedents" were cited and one in particular,
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adhere to the "ancient ways" was more plainly and more often ex
pressed. The change was subtle-a growing resistance to innovation,
an increasing weight of old traditions as they became better known
through repeated applications.37
The so-called "court" of Exchequer Chamber, 38 which began to meet
soon after 1400, contributed much to the coherence and weight of the
common lawyers' traditions. The Exchequer Chamber was not a court
but an informal assembly, called to consider legal questions of unusual
importance or difficulty. It derived its name from the fact that for
long it met in a large room in the Exchequer building, which was just
outside the north door of Westminster Hall. Later it was to meet in
other places, especially in one or another of the Serjeants' Inns. It
had no powers as a court of appeal. No litigant could demand that
it be assembled. It could be convoked by mandate from the Chancellor
or Council, or more commonly in later times through a request by the
judges of one of the common law courts.39 It was nothing more than
a forum for debate and consultation. But it normally brought together
all common law judges as well as the leading lawyers, and included
leading officials, like the Chancellor, who requested advice. Any con
clusions it reached on the issues presented became in practice decisive.40
Exchequer Chamber cases ranked high in interest for Year Book re
porters; between 1408 and 1528 some 200 are reported.4 1 The atten
tion of this august assembly was reserved for important and difficult
questions of law. The discussions there mobilized opinion, .fixed main
from the previous reign, was urged by counsel. Markham, J., said : "Monstl'ez nous eel
precedent" and the record was brought in and examined in court. It was then found
that the precise issue involved in the instant case had not been raised and passed on
in the earlier case. Markham, J., said : "That record has no force in this case . . .
But since we have various precedents both for and against, the case is good and
colorable, and hence we should now argue it according to reason." Y .B. 5 Edw. IV
(Easter ) , 35 (Long Quinto) .
37
Lewis, cited in previous note; Allen, Law i n the Making, 192-98.
33
There was a distinct statutory court, also called the Court of Exchequer Chamber,
which was created by 31 Edw. III, stat. I, c. 12 but which was limited to review of
decisions of the Exchequer itself. This and later "Exchequer" courts are discussed by
Hemmant, Introduction, Select Cases in the Exchequer Chamber ( Selden Society) ,
I xii-xiv.
39
Hemmant, I xiv-xix, lxix-lxxiii. Here and later (Select Cases in the Exchequer
Chamber, I lvi-lviii, II xii-xiv) , Miss Hemmant argues that the frequency with which
the Chancellors in the early stages convoked the judges in the Exchequer Chamber
was due not only to their ignorance of common law doctrine but to a desire to
bolster their developing and still doubtful jurisdiction in equity.
40
Hemmant, I xxxvi, citing a case of 1483 in which Brian, Chief Justice of the
Common Pleas, declared in strong terms his duty to render judgment in accordance
with the view of a majority in the Exchequer Chamber, despite his own dissent from
this view in a case that had originated in the Common Pleas.
41 Hemmant, I xxxi.
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directions for the common law system, and produced a body of doctrine
that was peculiarly worthy of lawyers' respect. 42
The "court" of Exchequer Chamber was not a sudden new creation.
As between the judges of the two common law courts there had been
for long much interchange of views, aided by occasional transfers of
personnel from one court to the other. Groups of judges from the
two courts had advised the Council and Parliament on legal ques
tions raised by petitions. The judges had often been called into the
Exchequer and the Chancery for consultation in disputes over the
enforcement of royal rights, especially rights to escheat, forfeiture,
and wardship. 43 The transition came when common law judges began
to meet, not in response to requests for professional advice from the
Council or high royal officials but on the initiative of the judges them
selves in a forum of their own. The first gathering of this kind may
have occurred as early as 1 402, twenty years after the date I have
suggested for the effective beginning of the serjeants' Order. 44 During
42
Hemmant, I xxxviii-xxxix argues that Exchequer Chamber decisions were thought
to be "binding" as early as the fifteenth century but offers no evidence to show that
this idea had been clearly formulated before the seventeenth century.
•• Actually the first three cases in Miss Hemmant's volume (in the years 1 382, 1407
and 1410) and several of the other early cases (pp. 5, 6, 9, 1 1 , 1 2 ) were cases of
this kind, as is the first fully reported Year Book case ( in 1404) that she labels an
Exchequer Chamber case. Y.B. 6 Henry IV, Hil., pl. 32; Introduction, Select Cases
in the Exchequer Chamber, xxi. In the first case in Miss Hemmant's volume (pp. 1-5 )
the Chancellor, all the justices and barons and all the "serjeants of the king assigned
to govern the law of the land" were assembled "in a certain chamber near (iuxta)
the Exchequer" on Nov. 20, 1382. This group agreed that the king should surrender
the profits of land that his officers had wrongfully seized. The "serjeants" referred to
were, I believe, king's serjeants gathered to perform the limited function of advising
royal officials, at their request, on the legitimacy of a royal seizure of land.
The Chancellor in 1 397 similarly consulted "the justices, serjeants at law and
others of the council [counsel ?] learned in the law" in a similar case of unjustified
royal seizure of land. Cal. Close Rolls, 1 396-1 399, 1 1 0. In discussing this case and
also in reporting the protests of the Commons in 1400 against the excessive time
spent in the C hancery by common law j udges ( Rot. Par!. III 474, # 95 ) , Miss
Hemmant does not make it sufficiently clear ( Select Cases in the Exchequer Chamber,
lvi) that the common law j udges in this context were rendering service as advisers
to the Chancellor in the exercise of his own common law j urisdiction, especially
as it related to the enforcement of royal rights to escheat, forfeiture, and wardship.
This kind of advisory service to both Chancery and Exchequer was a considerably
older and much more limited function than those later performed by the full-blown
"court" of the Exchequer Chamber.
" The first Year Book reference is very cryptic: "In a writ of mesne the wife
was admitted to defend her right on default by the husband by the advice of all
the judges in the Exchequer Chamber." Y.B. 4 Henry IV, Mich. pl. 20 ( 1402 ) .
There was a meeting on June 27, 1403, i n "the chamber adjoining the Exchequer"
by the judges of both Benches and the Chief Baron, together with the Chancellor,
Treasurer, and four other lords of the Council to review the Council's proposed action
on a Parliamentary petition in a dispute between private persons over a violent dis
seisin. Select Cases Before the King's Council ( Selden Society ) , 91. Though Miss
Hemmant considers this an Exchequer Chamber case ( Select Cases in the Exchequer
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the first third of the fifteenth century such meetings were more fre
quent. 4 5 By 145 0 they had become a practice.
The assemblies of the judges were attended as a rule by some or
most of the serjeants-at-law, though other lawyers, not serjeants, were
occasionally heard. 46 The serjeants were not there simply to listen and
learn. They intervened freely, were quoted at length, their collective
opinions were thought to be worth reporting. 47 The reporters almost
make it appear that the serjeants were full-scale members. 48 Their
arguments followed the standard style of the Year Book pleaders, but
in the Exchequer Chamber they appeared as something much more
than advocates. The whole atmosphere of the debates suggests that
the serjeants felt themselves to be experts, like the judges, and re
sponsible, like them, for the integrity and order of the system they
both administered.
The role of the serjeants in the summit conferences in the Ex
chequer Chamber was merely one symptom of their expanding in
fluence in routine litigation. This was, again, not entirely new. The
"common opinion" of the serjeants had been noted as an ingredient
from the earliest days of Year Book reporting-mentioned by the
reporters, even deferred to occasionally by the judges themselves. 49
Chamber, !ix) , the function performed is clearly the much older one of advice to
the Council.
The origins of the assembly in the Exchequer Chamber are discussed more fully
by Hemmant, Select Cases in the Exchequer Chamber, xl-lviii .
.. An early example is Lynton's Case in 1411 ( Select Cases in the Exchequer
Chamber, ( Case 3, p. 3 3 ) . This was a meeting of all the j udges "in the chamber
next to the Exchequer." In effect it was an adjournment of a case tried by justices
of assize, who desired to know whether a jury's verdict was invalidated by the fact
that the j urors before reporting it had gone "to the end of the hall" to deliberate
privately. Justices of both Benches agreed that this was no objection.
•• In Select Cases in the Exchequer Chamber apprentices presented arguments in
1428 ( I, 42 and 44) and 1483 (II, 58) . In 1481 a case was argued "before all the
justices, serjeants and apprentices" ( II 43 ) and the presence of apprentices is noted
in 1482 ( II 5 3 ) and 1483 (II 56) .
'' Select C ases in the Exchequer Chamber, II 35, 41 ( 1481 ) -after the Chief
Justice of the Common Pleas had quoted a unanimous affirmative opinion of the
judges, "Vavasour and others of the serjeants said no;" II 1 3 5 ( 1489 )-the opinions
of two serjeants were quoted, "but others of the serjeants were against them;" II 149
( 1 491 )-"three j udges and all the serjeants say expressly . . ."
•• Select Cases in the Exchequer Chamber, I 108 ( 1 456)-a case adjourned to the
Exchequer Chamber and "much debated there by the serjeants and j ustices;" II 5 6
( 1483 ) , 1 57 ( 1491 ) , 1 58 ( 1491 ) -cases argued "before all the j ustices and ser
jeants."
Ives, "Promotion in the Legal Profession in Yorkist and Early Tudor England,"
75 L.Q.R. 348, 3 54 ( 1959) , comments that in the court of Exchequer Chamber "the
judges and serjeants were openly equal" and cites a Year Book argument in 1489
in which Serjeant Vavasour, after losing on a ruling in the Common Pleas, said to
the Chief Justice: "I cannot traverse the issue with you here, but if we were in the
Exchequer Chamber I should show quite clearly that this plea is not admissible."
'" Above, section 3, note 7.
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After the "patenting" of serjeants had begun, however, such refer
ences became more common. The opinion of the serjeants was at times
solicited by the court for its own guidance.50 In the fifteenth century
reports it was often said that cases were decided or propositions agreed
to "by the judges and serjeants, " as though they were thought of as a
composite group. 5 1
Connected with this was a major change in the style and content
of the Year Books themselves. During the last 15 0 years, until the
series trailed off after 1 53 5 , the Year Books became, in less and less
degree, manuals for pleaders. More and more they became repositories
of doctrine. The change showed itself in two quite different ways.
Many entries consisted of no more than short, condensed statements
of legal propositions.52 Where debates were reproduced, however, the
crisp interchange of earlier times gave way to long and discursive
essays on questions of law. The discussions often wandered far afield,
as the judges and serjeants stimulated each other to explore refinements
of doctrine. Changes of this kind are too complex to be documented in
detail, though it has already been noted that change had begun as
early as the 13 80 's. 53 The space devoted to these high-level debates
may have made the later Year Books less useful and less widely read
outside the inner circle of the law's elite. 54 However that may be, the
gradual change in style and content reflects the increasing predominance
of that intimate brotherhood of judges and serjeants, joined in the
Order of the Coif. They lived and ate and traveled together and de,. Y.B. 1 Henry VI 2, Mich., pl. 6 ( 1422 ) ; Y.B. 2 Henry VI 4, Mich., pl. 2 ( 142 3 ) ;
Y.B. 1 Edw. I V 1, Mich., pl. 4 ( 1461 ) .
51 Y.B. 2 2 Henry VI 3 , Mich., pl. 2 ( 1443 ) ; Y.B. 22 Henry VI 54, Easter, pl. 29
and 58, Trin., pl. 7 ( 1444 ) ; 18 Edw. IV 26, Hi!., pl. 16 ( 1479) ; Y.B. 19 Edw. IV 3,
Mich., pl. 8 ( 1479) ; 21 Edw. IV 77, Hi!., pl. 12 ( 1482 ) ; Y.B. 5 Henry VII 6,
Mich., pl. 11 ( 1489) ; Y.B. 9 Henry VII 24 and 25, Easter, pl. 1 0, 11 and 12
( 1494) ; Y.B. 14 Henry VII 16, Hil., pl. 6 ( 1499 ) . Numerous other fifteenth century
cases in which such locutions were used are cited by Hemmant, Select Cases in the
Exchequer Chamber ( Selden Society) , I xvii .
., As in Y.B. 1 Edw. IV 8, Trin., pl. 1 3 ( 1461 ) : "Note that it was said on the
same day in the Chancery and agreed by all the j udges and serjeants that the king
cannot be said to be one who does wrong; for if one wishes to disseise another to
the use of the king where the king has no right, the king cannot be said to be the
disseisor. Quod nota."
53
Above, section 5, note 35. An instructive example is Y.B. 9 Henry VII 24-25,
Easter, pl. 10, 1 1, and 12 ( 1494 ) , where a prolonged discussion of a series of related
themes was apparently commenced by a purely hypothetical question raised by Ser
jeant Keble, and the text was filled with comments such as: "all the justices and
serjeants agreed this was good law," "it was held by all the justices and serjeants,"
"this was conceded by the whole court," "agreed as good law."
54
Plucknett, "The Place of the Legal Profession in the History of English Law,"
48 L.Q.R. 328, 3 3 7 ( 1932 ) , argued that the small number of surviving manuscripts of
the later Year Books indicated that they were used "by a very restricted public";
they mainly reported the work of the serjeants and were "most probably designed for
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voted themselves increasingly to refining and perfecting their "common
erudition." 55
Then in the last fifty years of the Year Book period the reporters be
gan to record discussions that had still less to do with adjudication. Con
versations between judges and serjeants at dinner were thought to be
equally worth reporting. 56 One whole section of a late report in Year
Book format consisted exclusively of arguments at a moot in an Inn of
Court.57 It became clear as the Year Book period drew to a close
that the small band who were guardians of the cult could reach their
conclusions and make their pronouncements without waiting to be
formally consulted. For those outside the inner circle, who looked to
it as the source from which the inspired messages must come, what
did it matter that the pronouncements were unsolicited? Why bother
to kill a ram if the oracles will speak freely of their own volition?
The process of extracting and distilling approved doctrine was fur
thered by the increasing use of abridgements. The abridgements were a
kind of digest system, usually arranged under subject matter headings in
alphabetical order. Manuscript versions appeared very early. 58 The need
for them increased with the bulk of the Year Books. The first printed
version, attributed to one Statham, appeared about 1495 , the great
their especial, perhaps their exclusive use." These suggestions are rej ected by A. W.
B. Simpson, "The Circulation of Yearbooks in the Fifteenth Century," 73 L.Q.R. 492
( 1957 ) , who gives persuasive evidence that circulation was "general throughout all
ranks of the legal profession."
Professor Plucknett has restated his earlier view, more moderately, in Early English
Legal Literature, 1 1 3 .
.. References to "common erudition" or "common learning" : Y.B. 20 Henry VI 5,
Mich., pl. 16 ( 1441 ) ; Y.B. 1 1 Edw. IV 10, Hi!., pl. 5 ( 1472 ) ; Y.B. 4 Henry VII 1,
Hi!., pl. 1 and 9, Trin., pl. 2 ( 1489 ) ; Y.B. 16 Henry VII 16, Trin., pl. 17 ( 1 501) .
.. Y.B. 1 Henry VII 3, Mich., pl. 3 ( 1485 ) ; Y.B. 1 Henry VII 10, Hi!., pl. 1 2
and 13 ( 1486) ; Y.B. 2 Henry VII 2, Mich., pl. 5, 6 and 7 ( 1486) . In Y.B. 2 Rich.
III 1 1 , Mich., pl. 22 ( 1484 ) , the justices are reported to have reached their con
clusion in a "colloquium" in the church of St. Andrew in Holborn. In Y.B. 3 Henry
VI 39, Easter, pl. 5 ( 142 5 ) , the j ustices after hearing argument in court adjourned
and reached their decision at the freres pecheurs.
•1 S. E. Thorne, Introduction, Readings and Moots at the Inns of Court in the
Fifteenth Century ( Selden Society) , I xlvi-xlvii. The series, later called Keilwey's
Reports, was written strictly in Year Book style. Its authorship has been studied by
A. W. B. Simpson, "Keilwey's Reports," 7 3 L.Q.R. 89 ( 1957 ) .
In Y.B. 1 5 Henry VII 1 1, Trin., pl. 2 1 ( 1 500 ) , Fineux, C .J., was quoted as having
stated a proposition "as law" while discussing a reading presented at an Inn of
Court. The statement by Fineux, C .J., that "he held it for law" that an action on
the case could be brought for mere non-feasance of a promisor, appears in Y.B. 21
Henry VII 41, Mich., pl. 66 ( 1506) . This statement is commonly taken as marking
the emergence of assumpsit as a generalized damage remedy for breach of contract.
C . H. S. Fifoot, History and Sources of the Common Law: Contract and Tort
( London, 1949) , 3 30-40. To Fitzherbert's Abridgement, I, fol. 1 5 ( Action sur le
Cas, # 4 5 ) , we owe the information that this statement by Fineux was made in
Gray's Inn .
.. Winfield, The C hief Sources of English Legal History, 203-06.
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abridgement of Fitzherbert about twenty years later, and Brooke's in
1 568. 59 The essence of an abridgement was that it extracted proposi
tions, though some ( especially Fitzherbert ) reproduced extensive quo
tations from the Year Books of pleaders' and judges' arguments. The
propositions might be formulated by the abridger himself or might
be statements made by a judge or serjeant. The propositions, one sen
tence or two, were usually divorced altogether from context. If the
propositions quoted seemed plausible and seemed to fit the common
learning, the identity of the person who asserted it was unimportant.
The abridgements had an enormous success. Fitzherbert and Brooke
became books of authority in their own right, citable in court. Even
after the Year Books began to be printed in the black letter editions
( starting about 1 48 1 ) , the abridgements were the chief means of ac
cess to the vast repository of Year Book learning for all but a few
antiquarians, like Coke. In the sixteenth century, even later, they be
came the chief working tools of practicing lawyers.60 To use a modern
analogy, it was as though American lawyers nowadays derived most of
their knowledge and inspiration from the syllabi of the West key
number Digest.
The net result was this-if we use as the standard our own modern
conceptions of case law method, Year Book law became less and less a
system of true case law during the very times when it was becoming
more rigid and resistant to change.
The Year Book series trailed off after 1 5 3 5, though reports written
in Year Book style continued to be prepared, and many still survive
in manuscript. Law reporting thereafter was the work of identified
private reporters, who experimented with a variety of different styles.
6.

The Named Reporters (1550-1 790)

The great innovator was Edmund Plowden, author of two volumes
of law reports of which the first appeared in 1 57 1 . He was the first
lawyer in England to publish a set of reports in his own lifetime and
under his own name. But his real distinction lay in his high standards
of care and accuracy and his concentration on the decisive issues in
the cases he reported. Plowden's Reports came closer to meeting the
requirements of a modern law report than later reporters were to come
for 200 years. It is remarkable and significant that his example was so
little followed.
By 1 5 50, when his series of cases began, the subj ect matter of law
•• Winfield, Chief Sources, 206-38.
•• Winfield, Chief Sources, 227, 233, has counted 14,039 entries in Fitzherbert's
Abridgement and 20,717 in Brooke's.
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reporting had been greatly changed by the shift from oral to written
pleadings. The shift had been gradual over the late :fifteenth and early
sixteenth centuries. 1 It meant that issues were defined outside of court
through an exchange of papers, that skills in written draftsmanship
increasingly displaced the arts of the oral pleader, and reportable de
bates in open court were initiated through the specific challenge of a
demurrer or, if the case had gone to trial, through the issues raised
by a special verdict. The reduced importance of oral pleading may
help to explain the altered emphases in the debates reported in the
late Year Books-the prominence accorded to propositions in capsule
form and long quotations of free-floating doctrine.
The advent of written pleadings had precisely the opposite effect
on Plowden and gave him the opportunity to develop a wholly new
style in law reporting. By his own account he had begun his notes on
current decisions entirely for his own personal use and reluctantly de
cided to publish them because unauthorized persons had made garbled
excerpts that printers might be tempted to publish. 2 Once he had made
this decision, he scrapped altogether the notes he had taken in his
earlier years, rigorously edited the rest, and preserved only those cases
in which an issue of law had been directly presented and decided. The
shift to written pleadings enabled him to reproduce in full the record
of each reported case, precisely as it was presented to the court for
decision. The arguments of the lawyers and the opinions of the judges
were also reproduced at length, mostly on the basis of his own notes
taken at court sessions he attended. In difficult or doubtful cases he
showed his notes to the persons quoted for verification. 3 He thus took
every possible precaution to ensure not only that his reports were com
plete and accurate but that they were sharply focused on the precise
legal issues that had been decided.
Plowden's Reports soon acquired an immense reputation. He was
already well known as a distinguished lawyer, whose promotion to
the rank of serjeant had been prevented by his adherence to the Catholic
1

Holdsworth, H.E.L., III 640-56.
Les Comentaries ou les Reportes de Edmund Plowden (London, 1 571 ) , Prologue,
p. 2.
3 Prologue, p. 3, after stating that his practice was to study the record carefully
before attending the arguments to ensure his complete familiarity with the cases he
reported : "And besides that, after my ful[ reporte written, and before I entred the
same into my book of Reportes, I shewed suche cases & argumentes as I thought
of most dif!icultie, and which requyred greatest memorie, to some that argued in them
(some of them being Judges and some Serjants ) to have their opinion in the
sinceritie of the report made, which when they had perused, and allowed, then I
entred in my booke."
Plowden's methods and painstaking care are described by T. F. T. Plucknett, "The
Genesis of Coke's Reports," 27 Cornell L. Q., 190, 191-94, 202 ( 1942 ) .
2
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religion.4 His reports were a mine of useful information, though he
reported only 62 cases in two volumes totaling 567 folios, i.e., 1 1 34
pages. His versions were thus extremely long. But I suggest that it
was not their length that discouraged imitators. His careful choice of
cases that were worth preserving, his rigorous exclusion of irrelevancies
and his painstaking search for accuracy all reflected a theory of judicial
decision and conceptions of case law method that were at least two
hundred years ahead of his time.
The next set of reports to be published were those of Sir James Dyer,
Chief Justice of the Common Pleas for twenty-three years until his
death in 1 5 8 2. 5 They appeared three years after his death and were
clearly not written for publication. They were private notes kept for
his own personal use. Some must have been copied from manuscripts
prepared by others, especially notes on cases that had been decided
when he was a child. Dyer's collection was a miscellany, like the late
Year Books, and followed them in style and content. Some cases were
reported quite fully, with summaries of pleadings and arguments of
counsel and statements of outcome with judges' reasons. Other entries
were nothing more than detached propositions preceded by such com
ments as "note for law, " or "note by the opinion of all the judges,"
and with no clue whatever to the context in which they might have
been pronounced. Some merely described conversations among judges
and lawyers at dinner. 6 There were many reports of questions raised
and decided at one of the Serjeants' Inns; in these instances where
opinions differed the head counts in voting seemed to rate serjeants
on a parity with judges. 7 Altogether Dyer's Reports were most useful.
Using a great variety of styles, they described hundreds of cases and
gave readers a glimpse into the private world of a leading judge.
Between 1 5 3 5 , when the black-letter editions of the Year Books
ended, and 1 600 Plowden and Dyer were the only law reports pub• Called to be serjeant in 1558, he was not inducted before Queen Mary's death
three weeks later and was omitted from the new list of serjeants issued by Elizabeth
on her accession. Foss, Lives of the Judges, V 347.
• Biographies of Dyer appear in Foss, The Judges of England, V 479-85 and
J. W. Wallace, The Reporters ( 4th ed., Boston, 1882 ) , 126-32.
6
2 Dyer 2 2 1a ( 1563 ) ; 3 Dyer 300b ( 1571 ) ; 3 Dyer 329b ( 1573) ; 3 Dyer 348a
( 1576) ; 3 Dyer 349b ( 1576) ; 3 Dyer 363a ( 1578 ) . References here and later are
to pages in the 1794 edition of Dyer.
' ( Since the paging of the three volumes of Dyer is continuous, references to his
Reports hereafter will omit volume numbers) Dyer 2b ( 1527 ) , 596 ( 1545 ) , 96a ( 1 554 ) ,
1006 ( 1554 ) , 1456 ( 1557 ) , 1556 ( 1 557 ) , 163a ( 1 558 ) , 166a ( 1559), 1 796 ( 1 560),
186a ( 1 560 ) . 205a ( 1560 ) , 209b ( 1561 ) , 2 1 1b ( 1562 ) , 232a ( 1564), 2406 ( 1565),
243a ( 1565 ) , 244b ( 1565 ) , 265a ( 1567 ) , 281b ( 1569 ) , 2896 ( 1569), 3246 ( 1 573 ) .
Cases in which divided votes, including votes o f serjeants, were recorded : Dyer
56a ( 1544 ) , 926 ( 1554 ) , 98a ( 1 554 ) , 1 286 ( 1556 ) , 2146 ( 1 562 ) , 2866 ( 1 570) .
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lished. 8 The year 1600 is significant because in that year Sir Edward
Coke brought forth the first of the eleven volumes of reports that he
was to publish in his lifetime. When the series began he held the office
of Attorney General, after a rapid rise to prominence in the legal
profession. He was appointed Chief Justice of the Common Pleas in
1606 and continued his literary efforts during the stormy ten years of
his tenure of judicial office. Many reasons explain the enormous and
lasting influence of Coke's Reports-the high offices he held, his
great and deserved reputation as a lawyer, the eventual triumph through
a revolution of his political views. But to these should be added the
extraordinary dearth of published reports. This dearth was to continue.
In the 1640 's and 1650 's lawyers' notes of cases decided under Eliza
beth and James were to be published in great volume. During the
period intervening, between 1 53 5 and 1640, those outside the inner
circle of well-informed lawyers could learn about the work of English
courts only from Plowden, Dyer, and Coke. 9 It is no wonder that Coke
found an avid audience and that even a not very friendly critic, like
Bacon, conceded that he met a great need.10
The demerits of Coke as a reporter have been often discussed-the
direct falsification of authorities of which he was sometimes guilty,
his misunderstanding of the history that he used as his principal
weapon, the piled up mass of irrelevancies. There is no occasion here
to pass on the more serious charges or on the defenses that have been
interposed.11 Of more interest are the style and format of Coke's Re
ports, as clues to attitudes. In his first three volumes Coke followed
the example of the admired Plowden12 to the extent, at least, of repro• Brooke's New Cases, the first edition of which appeared in 1 578, referred to
sixteenth century cases but in the extremely condensed style of Brooke's Abridgement,
from which they had been selected. Plucknett, note 3 above, at 194-97.
• The table in Holdsworth, H.E.L., V 358-63 gives the essential information in
convenient form. As he indicates, Keilwey (published in 1602 and referred to above,
section 5, note 57) covers the period 1496- 1 5 3 1 and Davis (published in 1615)
reports Irish cases.
10
Bacon, Letters and Life ( ed. Sped ding, London, 1872 ) , VI 65 : "Of this I say
no more, but that ( to give every man his due) had it not been for Sir Edward Coke's
Reports ( which though they have many errors, and some peremptory and extra
judicial resolutions more than are warranted, yet they contain infinite good decisions
and rulings over cases ) , the law by this time had been almost a ship without ballast;
for that the cases of modern experience are fled from those that were adjudged and
ruled in former time."
11
Winfield, Chief Sources of English Legal History, 188-89, has some pungent
criticisms. Samuel E. Thorne, Sir Edward Coke, 1 5 52-1952 (Selden Society Lecture) ,
provides balance and perspective. The most ample review of critics and defenders,
siding on the whole with defenders, is that of Holdsworth, H.E.L., V 461-66.
12
Coke, preface to the first volume of his Reports (London, 1 600) : "Although
one great learned and grave man hath made an entrance [in margin, "Edmundus
Plowden"] can among so many in this florishing spring time of knowledge move
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ducing in full the pleadings and records in most of the cases reported.
In the next volumes of the series this practice was almost wholly
abandoned, to be resumed occasionally in the final volumes. Jn the
end he used "every conceivable variety of style and method" in de
scribing not 2 6, but 467 cases. 13 This mass production by an im
mensely busy law officer and judge could hardly have been achieved
if he had used Plowden' s painstaking care in isolating the decisive
issues and verifying the statements that were ascribed to others. But
it is evident from the most casual reading that Plowden's methods were
not for Coke. In substance his reports were disconnnected little
treatises on topics suggested by the cases, largely written by Coke
himself but with only occasional clues to identify his own contribu
tions. The only course that he followed at all consistently was the one
that he himself advised, to throw in everything. 1 4
An expression that Coke habitually used was that the judges "re
solved" a series of propositions or adopted "the following resolutions. "
The mental operations described by such expressions do not differ
greatly from those with which the later Year Books are filled : brief
legal propositions quoted by the reporters preceded by "it was agreed
as law" or followed by "all the judges and serjeants agreed to ( or
denied ) this." Yet Coke conveys throughout his reports, in almost
every case, a distinctly sharper picture of solemn votes taken, at least
by a nodding of heads. The culminating feature in his version in al
most every case is the set of rules the judges adopted; they are made
almost into little legislatures. These oracular pronouncements often
reach far beyond the limits of the particular case. In truth many of
Coke's "resolutions" were undoubtedly nothing more than casual re
marks by judges or lawyers, remarks that no one challenged at the
time and that Coke approved and reformulated. 1 5 At times these
any other to follow his example, the neglect whereof is in mine opinion many waies
dangerous."
1
3 Plucknett, note 3 above, at 199 and 2 01 .
" Preface to 3 d Report (London, 1602 ) , p. 3: "But mine advise i s , that when
soever a man is enforced to yield a reason of his opinion or j udgement, that he
set downe all authorities, presidents, reasons, arguments and inferences whatsoever
that may be probablie applied to the case in question; for some will be persuaded
or drawen by one, and some by another, according as the capacitie or understanding
of the reader or hearer is."
1
• The "Observations" on Coke's Reports that were attributed to Lord Ellesmere
describe many of Coke's resolutions as "opinions thrown out by the j udges on the
sudden." Bacon, Letters and Life, VI 87. But it was rare indeed for contemporaries
to make the kind of specific criticism that appears in Lord Sheffeild v. Ratcliffe,
Hobart, 334, 3 4 5 ( 1 6 1 5 ) , where Hobart referred to a case reported by Coke and
commented : "So I hold that opinion that is called a resolution, to be but a matter
of discourse, and no point of judgment, nor pertinent to the j udgment of that case,
and to be erroneous."
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judge's "resolutions" flow without a ripple into long disquisitions and
masses of undigested citations, peppered with comments like "Note
reader" or "Vide" that identify his own insertions. Some of the at
tributions thus made were plainly impossible, as in Caudry's Case, de
cided in 1595, where one of the "resolutions" moved without a break
into a citation of "the Fourth Part of my Reports" which was not pub
lished until 1603. 16
Slade's Case,11 which is well-known for several reasons, illustrates
as well as any Coke's blindness to the distinction between decision and
dictum, the distinction toward which Plowden had steadily worked
through a lifetime of patient labor. Coke's report of Slade's Case first
gave the pleadings and record in full, then a very brief summary of
the "objections" that had been raised by defendant's counsel. The
issue was whether an action on the case ( assumpsit) could be used to
recover the purchase price of wheat and rye that plaintiff seller had
"bargained and sold" to defendant. Defendant's counsel objected that
debt was available and that to allow an action on the case would ( 1)
duplicate remedies and ( 2) deprive defendant of the privilege of
waging his law. After summarizing these objections Coke's version
then moved at once to three main "resolutions" of all the judges of
England, assembled first in the Exchequer Chamber and then at a
Serjeants' Inn. The first of these resolutions was clearly relevant:
"that although an action of debt lies upon the contract, yet the bar
gainor may have an action on the case, or an action of debt at his
election." This was followed by a rambling discussion of the binding
force of precedent. His treatment was inconclusive : precedents should
be followed, but "two or three retorns or precedents do not make a
law" and they should not be followed if they are against reason. In
Slade's Case itself, he said, the "multitude" of precedents in favor of
the action led the court to resolve that the action was maintainable. 18
It was only after this long excursus that Coke presented the second
of his main "resolutions" : "It was resolved that every contract execu
tory imports in itself an assumpsit." But the reason why debt was
available and the problem of competing remedies had arisen at all
was that the wheat and rye had already been "bargained and sold" so
that title had passed to the buyer. The contract, in short, was not
16
Caudry's Case, 5 Coke Rep. 1, 7a.
" 4 Coke Rep. 92b (1602 ) .
18
Coke's version at this point might have been somewhat colored by the fact that
in the late stages of the case, in the Exchequer Chamber and Serjeants' Inn, he was
counsel for the plaintiff (with Francis Bacon for the defendant) .

The Growth and Decline of English Case Law

71

executory; it had been executed on the seller's side. 1 9 Yet Coke's
"resolutions" in Slade's Case have been taken by modern authors as
the keystone of a modern structure of contract law, establishing for
good and all that a mere exchange of promises made an executory
contract enforceable, liberating promissory liability from the fetters
of the forms of action, and marking an important stage in the refine
ment of tests of consideration. 20 Even when one has discounted these
modern exaggerations, an irrelevancy that Coke exalted into a "reso
lution" seems to have had a notable career.
Yet contemporaries evidently did not find it strange that judges and
lawyers, gathered in conclave, could be credited with issuing authorita
tive pronouncements on matters that were divorced from pending liti
gation. Other reporters beside Coke referred to judicial "resolutions,"
some as remote from the issues actually decided as those announced by
him. 2 1 The judges still gathered in the Exchequer Chamber, and con
clusions reached there carried even greater force than they had a cen
tury before, though these assemblies still possessed no judicial powers
of their own. 22 After 1600, decisions reached at the dinner table were
19
This is pointed out by A. W. B. Simpson, "The Place of Slade's Case in the
History of Contract," 74 L.Q.R. 381 , 390-92 ( 1 9 58 ) . The same author points out
that "executory contract" might have been used in the sixteenth century to describe
merely an unperformed p romise rather than in the modern sense of a bilateral con
tract unperformed on both sides. Perhaps this was the meaning of the term in the
extremely brief report of Slade's Case in Moore 667, which lends some support for
Coke's version. Moore quotes Popham, C.J., as having said that "all the justices
of England assembled in Serjeants' Inn were thus of the opinion that every executory
contract implies an assumpsit to pay the money on the day agreed." But Coke's
version of the "resolution" went much further when he added : "Therefore when one
sells any goods to another and agrees to deliver them at a day to come, and the
other in consideration thereof agrees to pay so much money at such a day, in that
case both parties may have an action of debt or an action on the case on assumpsit,
for the mutual executory agreement of both parties imports in itself reciprocal
actions upon the case as well as actions of debt."
20
Plucknett, Concise Hist., 645- 5 1 ; Holdsworth, H .E.L., III 441 -46.
21
Judicial "resolutions," some in answer to purely hypothetical questions, appeared
in Dyer 102a ( 1 5 54) . 1 3 5 a ( 1 5 5 6 ) , 165a ( 15 5 8 ) , 2 1 6a ( 1 562 ) , 281b ( 1 5 69 ) , 289b
( 1 570) . Samples from other reporters are: Brooke's New Cases, 50 ( 1 5 56) ; 1
Bulstrode 20 ( 1 6 1 0 ) , 107 ( 1 6 1 1 ) ; Croke Jae. 1 3 ( 1 603 ) , 1 5 5 ( 1 607 ) , 173 ( 1 607) ,
1 8 6 ( 1 607 ) , 3 3 4 ( 1 6 1 4 ) , 485 ( 1 6 18 ) ; Hobart, 1 3 , 14 ( 1 614 ) , 7 9 (not dated ) ;
Owen 1 0 ( 1 59 1 ) , 1 7 ( 1 594 ) , 18 ( 1 594 ) , 95 ( 1 5 88 ) ; Popham, 5 2 ( 1 593 ) ; Yelverton
3 5 ( 1 603 ) , 1 1 2 ( 1607 ) . I have not found any "resolutions" in Plowden's Reports.
An example of a "resolution" far removed from the issues presented appears in
the cryptic report of Slade's Case in Yelverton, 2 1 . So far as is known the defendant
in that case was very much alive, but the report says that "for a debt by simple
contract due by the testator no assumpsit lies against executors; and this was openly
delivered by Popham, Chief Justice Nov. 9, 1 602, to be the resolution of all the
justices of England, and this to be a precedent for all like cases." The availability
of assumpsit against executors where debt would also lie was to remain for some time
a troublesome question, but Popham's "resolution" was certainly not treated as
decisive. Fawcet v . Charter, Croke Jae. 662 ( 1624 ) .
22
Hemm ant, Introduction, Select Cases in the Exchequer Chamber ( Selden
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reported more rarely.23 But the judges often met in the Serjeants' Inns,
heard cases argued there, answered questions referred to them by in
dividual judges, or merely debated interesting questions; the conclu
sions in these gatherings were solemnly reported with no effort to dis
tinguish them from formal court decisions. 24 In other words, the medie
val organization of bench and bar was still in working order. So long
as it persisted modern conceptions of precedent and refined case-law
techniques would have seemed unnecessary and unnatural. Growth
and change still depended much more on consensus among the experts
who were proficient in the common learning than on judgments ren
dered in particular cases.
This is not to say that references to precedents diminished or that
lawyers in the decades straddling 1600 were altogether unaware of
the problems in administering their case law. Plowden, Dyer, and
Coke had together described many hundreds of relatively recent cases,
presented in a more usable form. In addition Coke had reopened to
view the disappearing world of Year Book learning; perhaps English
law would have prospered more if he had allowed it to disappear.
Lawyers and judges cited cases to each other voluminously, on a far
greater scale than appears in Year Book reports. Furthermore, it was
not uncommon for courts to order their own rolls to be searched for
Society) , I xxxviii-xl. To be distinguished from consultative assemblies in the Exche
quer Chamber, of course, are the two statutory courts that sat in the same room, with
power to review decisions in the Court of Exchequer and the King·s Bench.
23
Goldsborough 137 reports a decision in 1601 "by all the j udges and serjeants"
at dinner. Similarly, 12 Coke Rep. 74 ( 1 610 ) : "It was agreed ad mensam by all
the justices and barons in Fleet Street . . . " In Odington v. Darby, 2 Bulstrode 35
( 1612 ) , Yelverton, J., is quoted as having stated that, being in doubt on a trouble
some question, he had secured the opinion of eight or nine fellow-judges "at the table.""
" Cases that were adjourned from the Exchequer Chamber to be argued and de
cided at a Serjeants' Inn were Earl of Arundel's Case, 3 Dyer 343b ( 1 575 ) ; Shelley's
Case, 1 Coke Rep. 93b, 106a ( 1 581 ) ; Knight's Case, 5 Coke Rep. 54b, 55a ( 1 588 ) ;
Finch v . Throckmorton, Moore 291, 296 ( 1 590) . Much more numerous were cases
pending in one of the central courts that were transferred to a Serjeants' Inn, such
as Butler and Baker's Case, 3 Coke Rep. 2 5a, 26a ( 1 591 ) and Lord Cromwell's
Case, 2 Coke Rep. 69b, 71b ( 160 1 ) .
Questions that were referred by judges to groups assembled at a Serjeants' Inn or
that were raised and decided in the course of their own discussions : Coniers v.
Holland, 2 Leonard 214 ( 1 588 ) ; Arundel's Case, 6 Coke Rep. 14a ( 1 594 ) ; Bohun's
Case, 5 Coke Rep. 43b, 44a ( 1596) ; Everet's Case, Popham 107 ( 1 596) ; Case of
Arms, Popham 1 2 1 ( 1 597 ) ; Lady Burg's Case, Moore 602 ( 1 600 ) ; Anon., Croke
Jae. 1 3 ( 1603 ) ; Catesby's Case, 6 Coke Rep. 61b, 62b ( 1606) ; Fawcet's Case, Croke
Jae. 1 48 ( 1607 ) ; Lord Candish v. Earl of Shrewsbury, 1 Bulstrode 59, 61 ( 1610 ) ;
Farrar v . Snelling, 3 Bulstrode 1 5 5 ( 1616) ; Fortescue v . Markham, Croke Jae. 482
( 1619) .
The twelfth volume of Coke's Reports, published long after his death and highly
suspect for its accuracy, contains several extended pronouncements by assemblies at
the Inns on abstract questions : 1 2 Coke Rep. 1 2 (the King's prerogative in saltpetre) ,
1 9 ( the power o f the high commissioners to imprison) , 1 3 0 ( the power o f justices
of the peace to arrest) , 33 ( the duty to repair bridges and highways ) .
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precedents on doubtful questions. 25 But, as has been pointed out, the
binding force of precedent was chiefly felt on points of procedure
and practice. 26 In this as in most other matters the common lawyers
of the time had little impulse to theorize. There were dozens of in
stances in which earlier cases were treated as decisive, but when gen
eral comment was called for it usually reached no higher level than
the statement : "precedents and usage do not rule the law, but the
law them," or "one swallow does not make a summer." 2 1
One abortive effort was made, through the initiative of Francis
Bacon, to improve the quality and organize the machinery of English
law reporting. Bacon's proposal to King James for the appointment of
official law reporters was a part of Bacon's ambitious scheme for the
amendment and restatement of English law, including its reduction to
a brief and intelligible text. 28 Two reporters were appointed in 1618
and entered on their duties, but only one produced a publishable man
uscript. This series, by Thomas Hetley, appeared in 1657, more than
twenty years after his death, and fell into well-deserved oblivion. 29 It
was a miscellaneous collection of rough notes, mostly very brief sum
maries of facts and reasons, often giving no facts at all. 30 This ex
periment with official reporters, publicly appointed and paid, was a
complete failure. In England it was never tried again. Perhaps the
men chosen were unsuited to the task; certainly Hetley could not have
been inspired with any of Plowden' s zeal. Perhaps the times were un
propitious, as judges and lawyers became more and more engaged
with great divisive issues of public law which were to be resolved
eventually by civil war.
In the constitutional conflicts of the early seventeenth century not
" Out of many instances : Dyer 34a, 91a, 193a, 199a, 329a, 364b, 366a; Andrews
v. Hundred of Lewknor, Croke Jae. 187 ( 1 607 ) .
"' Allen, Law in the Making (7th ed. ) , 205-07. This was clearly the main
emphasis in Coke's discussion of precedent in Slade's Case, above, note 17.
" 1 Dyer 105a ( 1 5 5 4 ) .
28
Bacon, Letters and Life ( ed. Spedding), V 84-86. Spedding inclines toward 1614
as the date of this first draft of Bacon's proposals. In commenting on the need for
reliable and learned reports, Bacon conceded that the need had been partly met by
the "worthy endeavors of the Lord Dier and Lord Coke. But great judges are unfit
to be reporters, for they have either too little leisure or too great authority, as may
appear well by those two books, whereof that of my Lord Dier is but a kind of
note book and those my Lord Cokes hold too much de proprio."
29
Turner, Introduction, Y.B. 4 Edw. II ( Selden Soc. 26) , xi, xix-xxiii. The two
official reporters, who were to be paid £100 a year, were authorized by writ of pri vy
seal in 1617, and the appointments were made in 1618. Turner could find no record
of any subsequent appointments of official reporters.
•• Hetley's Reports appear in vol. 1 27, p. 293, of the reprinted edition of English
Reports. Many cases are not dated, and the chronology is most confused, but the
period covered seems to be roughly 162 1 to 1632. Hetley died in 1635.
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only did lawyers play a prominent part, but ideas derived from tra
ditional legal sources provided the main material for political debate.
Much of England's .finest intelligence was devoted to unearthing and
scrutinizing the records of the past. This was in part because the con
stitutional issues had been originally precipitated and in large degree
de.fined by the reaction of the judiciary to the instruments of govern
ment that the Tudors devised. This reaction had been long delayed.
It is remarkable that protest did not come sooner against the magnified
powers of government, the harsh and brutal methods that were often
used, and the constant interference of the Tudor Privy Council with
the administration of justice. But protest by the judges had begun
before the advent of Coke to judicial office. 31 The contest at first was
centered on the "battle of courts"-the efforts of the common law
judges to review the activities of the prerogative courts and to con
trol royal grants of judicial power. In developing their principal
weapons-the writs of prohibition and habeas corpus-the common
lawyers were driven to a search for precedents that could justify their
own expanding claims. 32 As the battle front widened it became clear,
especially to an alert antagonist like King James, that the claims of
the common law judges ultimately raised some basic questions as to
the location and limits of governmental power. 33 The challenge was
met for the time being by the dismissal of Coke in 16 16 from judicial
office. But the contests were renewed on a still broader scale through
the claim of the King and Privy Council of a power to arrest without
disclosure of cause, a power that was conceded by the judges in the
great habeas corpus case of 1627 and that was then challenged anew
in Parliament in the protests that produced the Petition of Right.
Throughout these contests, as in the Ship Money Case in 1637, attention
was centered to an extraordinary degree on dissecting the record of
the past, not only great historic documents like Magna Carta but the
31 J. P. Dawson, "The Privy Council and Private Law," 48 Mich. L. Rev. 627, 636-53
( 1 95 0 ) . Attacks on the Admiralty, mostly through writs of prohibition, had gone
on through most of the sixteenth century. Holdsworth, H.E.L., I 5 53-54. The Court
of Requests has been attacked by a variety of means before 1600. Introduction,
Select Cases in the Court of Requests ( Selden Society), xxxix-xliv. Even the Chancery
had been threatened in 1 588. Coke, Third Institute, c. 54; Monro, Acta Cancellariae,
3-8.
32
Glanvill's C ase, 1 Rolle 219 and Moore 838 ( 1615 ) . On the other hand, a
single pr ior decision that was adverse to the extension of judicial control could also
be treated as decisive, as in the comment attributed to Coke in the Brewers' Case, 1
Rolle 1 34 ( 161 5), on the power of the Privy Council to arrest.
'' James made his own contribution toward magnifying the issues, as in his speech
in the Star C hamber in 1616, Political Works of James I ( ed. Mcilwain, Cambridge,
Mass., 19 18), I 326.
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specifics of the judicial record. 3 4 The record itself was inconclusive.
But the effort to use the medieval common law to limit the powers of
a modernized state had compelled both sides to search the past for
precedents that would validate their claims.
It cannot be said that the seventeenth century constitutional con
flicts made a significant contribution to the theory and practice of
English case law. The judiciary for a time had been directly engaged
in the solution of problems that were beyond the reach of judicial
action and that in the end could only be decided on the battlefield.
The desire of the crown for judicial support led to dismissals of
judges whose political reliability was doubtful. The net result was to
undermine confidence not only in the judiciary but in the government
itself and to provoke reprisals against the judges when the parliamen
tary party prevailed. 35 The solution achieved through revolution enabled
the judges to extricate themselves from a dilemma that ancient prece
dents could not resolve. The omnipotence of Parliament, the central
dogma of modern British politics, was established only through a
second revolution in 1688 and was not fully accepted as dogma for a
considerable time thereafter. But the greatly diminished powers of the
executive and their increasing subjection to Parliamentary control were
to bring a long period in which the responsibilities of government
were for the most part assigned to local officials, the activities of
the central administration were reduced to a minimum, and occasions
for conflict with the courts became rare. Thus the whole problem of
the relation between courts and political authority, which will be a
recurring theme in this study, was shunted aside in England. The
supremacy of Parliament, unlimited and illimitable, was increasingly
admitted. Courts could retreat from engagement with most of the
great issues of public law, which had been effectively transferred to
another forum.
In the 1 640's and 1650's the supply of published reports of English
court decisions suddenly changed from conditions of extreme poverty
to a somewhat tarnished wealth. The flood of reports that then ap
peared gave hundreds of cases decided in the sixteenth and early seven
teenth centuries. There seemed to be an insatiable curiosity sustaining
the market demand, though a high percentage of the cases reported
were more than a half century old when they appeared. They were
" The Five Knights' Case, 3 State Trials 1 ( 1627) and Hampden's Case, 3 State
Trials 825 ( 1637) give the arguments at length. For background on these familiar
episodes it should be enough to cite Holdsworth, H.E.L., VI 3 1-55.
•• Holdsworth, H.E.L., V 351-52; Evan Haynes, The Selection and Tenure of
Judges ( 1944 ) , 58-70.
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published, of course, long after the deaths of their authors, and few
could have been intended for publication. They were private notes
and commonplace books of the kind that lawyers kept for their own
use and to share with friends. Many similar collections by other law
yers survive in manuscript. They suggest how heavily the working
methods of English lawyers had come to depend on self-help measures,
supplemented by some mutual aid through borrowing and copying as
manuscripts passed from hand to hand among the leading practitioners.
Their notes reflected the interests, tastes, and abilities of their authors,
so that they varied greatly both in quality and style. Most of them
were extremely condensed, stating shortly the issue raised and ending
with a proposition or two. Even the notes prepared by j udges, on
cases in which they had participated, seldom disclosed j udicial reasons
at any length. 36 As a result of carelessness in editing or translation by
unidentified publishers, most of them are suspect. As with the manu
scripts of the early Year Books, different or conflicting versions of
the same case were given by different reporters. Only rarely could
these private j ottings have been used, or intended for use, as authori
ties citable in any court. As the source material for a working system
of precedent they left almost everything to be desired. When we apply
to them modern methods of case-law analysis we delude ourselves. 37
There was some, but not much improvement during the century
that followed the Restoration of 1 660. The whole system of training
and promotion in the legal profession had disintegrated as legal edu
cation in the Inns of Court fell into total eclipse. The j udiciary was
degraded by the late Stuart kings who dismissed some j udges for
nothing worse than political independence. It was not until the Act
of Settlement of 1 70 1 that j udicial tenure was assured during "good
behavior" and no longer depended on royal pleasure. 38 During this
dismal interlude there were some able lawyers whose notes on de36
One exception is Hobart, Chief Justice of the Common Pleas, whose reports
( mostly describing cases decided between 1603 and 1625) were published in 1641.
Most of them were evidently written or at least embellished after the event and
purported to give the judges' reasons for decision, mostly quoting himself. E.g., Day
v. Savadge, Hobart 86 ( 1614 ) ; Brown v. Goldsmith, Hobart 108 ( 16 15) ; Pits v.
James, Hobart 1 2 1 ( 1614 ) ; Stukeley v. Butler, Hobart 168 ( 1615) . The length
of his accounts and their evident purpose to persuade the reader suggest that Hobart
may have written many of them with a view toward publication.
37
The table in Holdsworth, H.E.L., V 358-63 gives a most convenient summary of
the published reports of cases decided up to 1660. Comments on their origins and
reliability appear in Holdsworth, V 364-7 1 ; Allen, Law in the Making, 223-26; Van
Vechten Veeder, "The English Reports, 1292-1865," 1 5 Harv. L. Rev. 1 , 3-7, 13-15
( 1901 ) .
3
8 Holdsworth,
H.E.L., VI 234, 500- 1 1 ; Haynes, The Selection and Tenure of
Judges, 7 1-79.
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cided cases were published and were deemed worthy of respect. 39 After
1 700, when the integrity and reputation of the bench had been restored,
there were some reports of improved quality, especially by men who
eventually achieved judicial office. But there were others that were so
manifestly unreliable that judges complained against them bitterly and
even forbade lawyers to cite them in court. Many of them were not
published by their authors but by relatives or unknown strangers after
the authors' deaths. 40 It was not until 1 756, with the first volume of
Burrow' s Reports, that there appeared a series approximating in full
ness and accuracy the standards of a modern law report. Burrow and
his followers-Douglas ( whose first two volumes were published in
1 778 ) and Cowper ( whose single volume was published in 1 783 ) 
began a new era i n law reporting and made it into a specialized craft.41
It is extraordinary and surely sign ificant that the record of English
case law was kept for so long by such casual and careless means. The
gross inadequacies in the reports were curable, as Plowden had shown
long before. If there had been many judges and lawyers who believed
that a great deal depended on securing a full and accurate statement
of the facts, a clear definition of the issues and precise quotation of
the reasons for decision, then surely the considerable effort required
could and would have been made. It was not merely that reporting
continued to depend on private enterprise, as it had from earliest Year
Book times. Private enterprisers here as elsewhere could be expected
in the end to yield to the demands of their customers. It was not until
nearly 1 800 that altered demands brought a regular supply of care
fully prepared reports whose fullness and accuracy were sufficiently
guaranteed. Before that time, certainly before the advent of Burrow,
even the more dependable reports continued to be merely private
notes of points or conclusions that seemed interesting to the note
taker and that would be useful in his own professional career or possi
bly to his friends. What was missing was a sense of responsibility to
the profession and the public, and this could only arise gradually as
an expectation grew that each judgment with its cluster of decisive
reasons would be invested with an authority of its own.
There has been some debate in more recent times as to when con
ceptions of precedent became sharpened in English law. In con.. Of these the most notable were Saunders' Reports, first published in 1 686 ( three
years after his death) and augmented in later editions by the voluminous annotations
of Serjeant Williams. Holdsworth, H.E.L., VI 563-7 1 . Other reports of the late
seventeenth century are tabulated and described by the same author, VI 5 5 2-63.
40
Holdsworth, H.E.L., XII 1 18-45 ; Allen, Law in the Making, 221-28.
•1 Wallace, The Reporters, 446-51, discusses Burrow.
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temporary sources articulate discussion of the subject was certainly
both late and rare. The first attempt to expound the distinction be
tween dictum and decision came with the well-known ruminations
of Chief Justice Vaughan in 1673 , 42 though as a device for disposing
of inconvenient statements in earlier cases this technique was well
enough known. 43 Attempts to organize machinery for a working sys
tem of precedent faced obstacles not only in the existing proliferation
of competing, largely independent courts but through refusal of the
House of Lords, the ultimate court of appeal, to allow disclosure of
its decisions or reasons. 44 Even as late as Lord Mansfield, the notion
that the law was to be found in particular cases would have seemed
strange indeed. One can find instances in which a prior decision that
was indistinguishable on its facts was accepted by Mansfield as con
trolling, without further discussion. 45 Despite his own attempts to in
novate, not all of which succeeded, Mansfield was deeply imbued with
the need for continuity with the past and adherence to a long-established
course of decision. 46 But it was not merely the influence of eighteenth
century rationalism that led him to assert that
[T} he law of England would be a strange science indeed if it
were decided upon precedents only. Precedents serve to illustrate
principles, and to give them a fixed certainty.47
How could a court be bound by the results and the reasons in some
prior case if it could learn of them only through some fallible re
porter? A theory of precedent and a highly developed case law method
could not emerge because the materials available were insufficient.
42
Bole v. Horton, Vaughan 360, 382-83 ( 1673) ; quoted by Allen, Law in the
Making, 209-10.
This "opinion," like others reproduced in Vaughan's reports (cf. Bushell's Case,
Vaughan, 1 3 5 ) , related to a case in which Vaughan himself had participated but
reads like a set of reminiscences, certainly not in language that was likely to be
spoken in open court and receive the assent of his colleagues.
•• For example, Holt, C.J. in Groenvelt v. Burwell, 1 Lord Raymond 454, 468
( 1699 ) , rejecting some comments of Coke in Bonham' s C ase as "obiter and not
pertinent to the case there" so that "as the opinion was not judicial, so it has not
any authority in law for its foundation." Chief Justice Hobart in discussing a case
decided in 1 6 1 5 used a similar technique to reject a "resolution" of Coke ( above,
note 1 5 ) .
44
Holdsworth, H.E.L., VI 572-73; Allen, Law in the Making, 220-2 1 . The reports
by Shower of House of Lords decisions, published in 1698, were voted by the
House to be a breach of privilege. No more House of Lords decisions were published
until 1784, and even these were given without any statements of reasons.
Later chapters will discuss the rules of secrecy that surrounded the high courts
of France and Germany and similarly hampered, though it did not prevent, the
reporting of their decisions.
45
For example, Doe v. Davy, Shower 1 58 ( 1774 ) .
46
Allen, Law i n the Making, 210-19.
" Jones v. Randall, 1 Cowp. 37, 39 ( 1774) .
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But it is impossible to identify cause and effect-the materials avail
able were insufficient because theory and method did not yet require
them. 48
If reliability had been a major object, the best assurance would have
been for the judges themselves to take on the task of preparing a
written record, especially a record of the reasons that had been for
them decisive and that they knew best. Occasionally in early eighteenth
century reports one finds an opinion whose reasons are written with
such fullness and care as to suggest much advance preparation by the
judge and precautions taken by someone ( perhaps even through con
sultation between reporter and judge) to ensure that his oral state
ment had been recorded verbatim.49 But even model reporters, like
Burrow and Douglas wrote only in long-hand and thus were able
at most to summarize the reasons stated by the judges orally. 5 0 As to
the notion that the judges should review and approve his work, Bur
row's comment was :
It cannot be expected that the Judges should take the time and
trouble to revise it; or that they would do it, upon any application
whatsoever. 51
It was only by gradual stages, carrying past

1 800,

that English

•• A debate over the antiquity of the "modern theory as to the authority of decided
cases" has centered around the contention of Holdsworth that it had been "substan
tially" reached in the second half of the eighteenth century. Holdsworth, "Case Law,"
50 L.Q.R. 180 ( 1934 ) , and H.E.L., XII 146-62. The opposing arguments of Allen,
Law in the Making, 2 19-30, seem to me completely convincing-that clarification of
theory and refinement of method were both forced to await the appearance of adequate
law reports.
•• For example, the famous opinion of Chief Justice Holt in Coggs v. Bernard, 2
Lord Raymond, 909, 9 1 2 ( 1703 ) . The reports of Justice Wilmot, covering the period
17 57-1770 during most of which he held judicial office, contain numerous opinions
that purport to have been delivered by himself, though his Reports were not pub
lished until 1802 after his death by his son. E.g., Baddeley v. Leppingwell, Wilmot
228 ( 1 764 ) ; King v. Almon, Wilmot 243 ( 1765 ) ; Roe ex dem. Dodson v. Grew,
Wilmot 272 ( 1767 ) , etc.
"° Burrow indicates in the Preface to his first volume, that as a subordinate official
of the King's Bench, he had a place "in the very middle of the court." He also had
access to the court's official records. But he confessed that he could not write short
hand ( Preface, ix) and declared : "I pledge my credit and character only 'that the
case and ;udgment, and the outlines of the ground or reason of decision are right.' "
Mansfield was quoted later as having said that Burrow's Reports were "not always
accurate." Wallace, The Reporters, 4 5 1 .
Douglas too confessed ( Preface t o the first volume of his Reports, x ) that since
"I write neither shorthand, nor very quickly" he was forced to condense the oral
opinions of the judges. Cowper, Reports, Preface, p. 2, stated : "I have endeavoured
to be as faithful, accurate and full, as the assistance of short hand, and the most
earnest attention could enable me to be."
1
• Preface, viii. His comment at this point was mainly addressed to explaining why
he had not secured a license and "approbation" from the judges, which he described as
having been for some time a pure formality.
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judges began to assume some responsibility for the adequacy and ac
curacy of the law reports. In France and Germany, as we shall see, a
major transition occurred at about the same time, when a duty was
directly cast on judges to explain their decisions through published
opinions prepared by themselves. In England the survival of ancient
practices delayed the transformation of law reporting into a semi
public enterprise, in which bench and bar cooperate. But this is not
the only way in which the past has lived on in the present.
Case Law in Modern England
The conception of the force of precedent that now prevails in
England is the most extreme of any to be found in the modern world.
In this extreme form it could not emerge, I have argued, until after
1800. The lack of reliable law reports was both symptom and cause;
unreliable reports were tolerated because theories of precedent were
not strict, but theories of precedent could not be strict until reports
became reliable. The transition to stricter theories, once begun, was
rapid, but it stirred no great commotion because it entailed no major
change in the organization of bench and bar that had survived in
England from the Middle Ages.
The greatest obscurity surrounds the practice of the central common
law courts that developed in the early 1800's, of appointing "author
ized" reporters. For each court there were ordinarily two. Their ar
rangements with the judges who appointed them, if ever given formal
expression, can only be surmised from comments made much later.
They no doubt had free access to court records. In some instances their
drafts were reviewed and corrected by the judges before publication,
but there are no clues as to how often this occurred. 1 For a time, until
the 1830's, the "authorized" reporters were given one important ad
vantage-their versions of the cases they reported were the only ver-

7.

1 The chief source of information is W. T. S. Daniel, The History and Origin of
the Law Reports ( 1884 ) . Daniel was the leading protagonist of the Council on Law
Reporting, which was finally created in 1 865, and gives a full account of the debates
that led to its creation.
That the j udges "in some cases" revised draft reports of authorized reporters is
stated by Nathaniel Lindsay, writing in 1863 (Daniel, p. 66) . Former Chancellor
St. Leonards, who had been called to the bar in 1807 ( Foss, The Judges of England,
IX 2 68 ) , wrote in 1864 : "There has always been in my time an acknowledged
Reporter, that is, a Reporter in whom the Judge reposed confidence and to whom
he allowed a copy of his written judgments to be furnished, and in many instances
the Judge corrected the MS. Report." ( Daniel, 102 ) .
That cooperation between judges and reporters may have begun before 1800 is
suggested by the third volume of Douglas' Reports, which cover the period 1782-1785
though not published until 1 8 3 1 and whose preface (p. iv) declares that they were
prepared with the aid of contemporary notebooks of three judges.
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sions that the judges allowed to be cited before them in argument. 2
This court-conferred monopoly assured the "authorized" reporters a
substantial income at a time of rising market demand. It attracted able
men, some of whom even attained judgeships. After 1 800 there was
a rapid rise in the quality and completeness of the reports by the
favored few. 3
The disadvantages of this solution were long delays in publication,
the high prices charged, and ( some said) the tendency to undue pro
lixity in an enterprise conducted for private profit. The remedy adopted
was the one that seemed the most suitable at the time, to eliminate
monopolies and restore free competition. Rival series, which were kept
up to date and were somewhat cheaper, appeared in considerable
quantity. It became an accepted principle that any report certified by
a barrister as his own account of a decided case must be considered
by the judges when cited. 4 By 1 8 49 it was estimated that forty barris
ters were "constantly employed" in preparing regular series, and an
other forty assisted them or worked on more ephemeral series. 5 The
duplication of reports, some of them quite unreliable, and the heavy
tax on the profession as a whole could be defended, half-heartedly,
as a "most useful" method for young barristers to acquire a legal
education,6 though these young learners were not sheltered in a "crib"
as in the days of the early Year Books. The energy and money that
were being spent gave impressive testimony to the authority that re
ported cases were acquiring as repositories of law.
In the protests against the over-supply of reports, beginning in 1 8 49,
there was one alternative that was mentioned but promptly rejected-to
require of the judges themselves that they write out their own reasoned
opinions as one of the responsibilities of judicial office. It was known
that some judges had developed the practice of writing opinions in
important cases. Some lawyers had the temerity to suggest that it would
be "desirable" for all judgments in every superior court to be reduced
to writing "under the authority of the court." 7 But a former Chancellor,
Lord St. Leonards, expressed a general consensus : "The Judges can
not be required to write their judgments; that must be left to their
2
Daniel, writing in 1865, stated that the citation of rival, unauthorized reports was
first allowed after 1832 in the King's Bench, whose example was then followed by
other courts. Daniel, 266.
' Holdsworth, H.E.L., XIII 424-43.
4 Daniel, 34.
• Daniel, 12. Daniel himself, in 1863 , estimated that about 130 members of the
bar were engaged in law reporting.
• Daniel, 106.
1
Daniel, 1 39-40. The proposal, made in a study committee, produced a divided
vote and was defeated by the vote of the chairman.
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own discretion." 8 In the minds of some this was not merely due to
reluctance to impose on the judges an unaccustomed burden. To an
astonishing degree there survived the notion that reporters must be
independent, that judges should have no influence or control over the
content of the law reports, even though it was the judges' own words
and deeds that were being recorded. 9 It was difficult to erase the prac
tice of 400 years in which the reasons for decision had been freely
disclosed by judges but only in oral comments addressed to an expert
bar which, like thoughts expressed at the luncheon table, were pre
served through being absorbed into the common learning.
The compromise plan that was finally adopted in 1 865 was one in
which nineteenth century Englishmen could take pride as "thoroughly
English in its constitution and working. " 10 The notion of employing
official reporters, appointed and paid by the state, had been overwhelm
ingly rejected. Free trade, the cornerstone of British prosperity, was
to be preserved in law reporting as well; indeed, it still continues to
flourish. 11 But in order to ensure that there be one carefully prepared
and dependable series, a Council on Law Reporting was created, com
posed of eight barristers chosen by the Inns of Court and two solicitors
chosen by the Law Society. The Council provides general supervision
and appoints the reporters assigned to each court, subject to approval
by its presiding judge. 1 2 As the leading proponent of the scheme de• Daniel, 1 0 2 . Similarly, two lawyers named Lushington (Daniel, 1 19 ) : "We are
satisfied that it is not to be expected that Judges will alter their mode of composing
and delivering judgments. They will deliver them, as heretofore, extempore, or on
consideration, viva voce or in writing, as they find convenient, and will in each case
state as much or as little of the facts as they think fit."
The London Times in 1863 (Daniel, 7 9 ) attributed to Serjeant Pulling a proposal
that "written j udgment [be] entered upon the record in every case when a j udgment
in bane has been given" and the Times gave this proposal its own support. But it
was omitted from Pulling's own scheme, developed after further extended debate
( Daniel, 8 1-90 ) .
9
Five lawyers commented ( Daniel, 1 1 6) : "We submit that it would be highly
inexpedient ( if it were practicable) to cast upon the Judges the task of performing
directly or indirectly, those duties which have hitherto been, and ought (we think)
to continue to be, discharged by functionaries independent of the Bench; and that
it is undesirable even to acknowledge in any formal way any authority whatever in a
Judge to control the recording and publishing, for professional information, of the
opinions delivered by him in open Court."
G. W. Hemming said ( Daniel, 1 07 ) : "I quite agree that the Judge ought not to
control the Reporter in any way, and for myself, I may say that I have never known
such control to be attempted. The mere revision of proof sheets, to correct clerical
errors or chance misapprehensions, is, I think, useful, and is never ( so far as my
experience goes) abused so as to alter in any way the reasoning of a j udgment."
]. W. Giffard (Daniel, 1 3 1 ) spoke "with diffidence" for the contrary view, that
editing by j udges of their oral statements would be a good thing.
'° Lindley, "The History of the Law Reports," 1 L.Q.R. 1 37, 1 4 2 ( 18 8 5 ) .
11 Goodhart, "Reporting the Law," 55 L.Q.R. 29 ( 1939 ) .
'-' Daniel, 1 41-42. Until its dissolution in 1877 the remaining Serjeants' Inn also
chose one member.
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scribed it, "it recognises the privilege of reporting for citation as
authority as a privilege of the Bar, vested in it for the public benefit." 13
But it was conceded that some cooperation by the judges was needed.
One of the first steps taken by the newly created Council was to re
quest of the judges that they give the designated reporters "access to
and the use of their written judgments, and all such papers as the
Judges can control; and will also, so far as convenient and agreeable
to the Judges themselves, revise their unwritten judgments before
publication. ' ' 1 4
Thus the responsibility of English judges in reporting the results
of their work is for the most part indirect and disguised. Where written
opinions are drafted by the judges themselves, as is now usual practice
in decisions by the House of Lords, 1 5 reporters presumably take fewer
liberties. But most opinions in other courts, even at the intermediate
appellate level, are still delivered extemporaneously at the conclusion
of oral argument. It then becomes the reporter's task to ensure that
these oral comments are reduced to readable English. Through usage,
not rule, drafts of opinions that have been selected for inclusion in
the Law Reports are submitted to the judges for criticism and comment.
The opportunity thus given to edit the drafts before publication makes
it possible to describe them as "approved" by the judges. 16 But the
extent to which revisions will be suggested depends on the choice of
each individual judge, since this aid is bestowed "purely as a matter
of grace. " 11 On the other hand, many cases are reported, not in this
approved series ( one cannot call it an "official" series) , but by various
private enterprisers with no other safeguard than a certificate by a
barrister that he has reported what he heard. Here the only protection
is a disclaimer entered later by the judge, asserting that he has been
misquoted.
The cases to be included in the Law Reports are selected by the
" Daniel, 189.
Daniel, 281.
" Delmar Karlen, Appellate Courts in the United States and England (New York,
1963 ) , 127-28.
16
The Report of the Law Reporting Committee ( London, 1940 ), p. 17, praised
the Law Reports for their accuracy and commented that "they are assisted by the
fact that the Judges themselves read and approve the Reports of their decisions
before they are published." The Committee added that this privilege is sometimes
given to the Reports of Patent Cases and to the Law Journal Reports but to no
others. The Committee recommended that the courts adhere to the custom of de
manding "that, if a case is cited in the law Reports, it should be cited from those
Reports and no other."
17 F. Po!lock, "English law Reporting," 19 l.Q.R. 4 5 1 , 459 ( 1903 ) . Sir Frederick
had been appointed general editor of the law Reports in 1895 and continued in
this office until 1936.
14
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reporters, not by the judges, and the tests for inclusion are rigorous.
About 70 per cent of the decisions by the House of Lords and the
Privy Council are ordinarily reported, but in the Court of Appeal
only about 25 per cent appear in the "approved" series. 18 More sur
prising is the freedom of the reporters to omit passages that they con
sider dicta or of no lasting interest to the profession; such surgery
can be used even on written opinions in the House of Lords. It does
seem true that "Having a considerable measure of control over what
cases are to be published and in what form, [the reporter} determines
to a very large extent the content of English case law for the future." 19
As conceptions of precedent have petrified, the rigorous tests of
the authorized reporters have raised problems of another kind. Many
cases that they decide to exclude are reported in other series with no
review by the judges, the only requirement being that they be vouched
for by a barrister. Proposals to restrict or eliminate these competing
series were rejected by the Chancellor's Commission on Law Reporting
in 1940, as striking at the base of "one of the pillars of freedom, that
the administration of justice must be public." 20 But cases reported out
side the authorized series are considered binding in the same degree
as those appearing in the authorized series. So are decisions that have
never been published anywhere but are filed in the form of stenog
rapher's transcripts in the library of the high court, where they are
available to all barristers and to others by special permission. They
are "unexploded land mines, ready to do damage.''21 To defuse them
somewhat Arthur Goodhart in 1940 offered a compromise-that official
shorthand reporters transcribe all opinions delivered in courts of record
and that their transcripts be promptly reviewed by the judges. This
proposal was rejected by the Chancellor's Committee on Law Reporting
on the grounds that it would be too costly, would impose on the judges
an additional burden, and as unnecessary anyway, since the competition
of reporters in the market preserves all that is worth preserving, and
the residue is "a rubbish heap in which a jewel will rarely, if ever, be
discovered.'' 22
18

Karlen, Appellate Courts, 86-88, 101-04.
Karlen, 104.
" Report of the Law Reporting Committee ( 1940 ) , 16.
" Karlen, 1 00. More on this theme appears in Allen, Law in the Making (6th ed. ) ,
3 50-62; J . W. Salmond, Jurisprudence ( 1 1th ed., London, 1957 ) , 188-92.
22 Report of the Law Reporting Committee, 23-30 ( Professor Goodhart's dissent),
20-21 ( the majority's conclusions) .
In 1885 the suggestion that j udges be required to put all their judgments in
writing had been vigorously rejected : "They could not possibly get through their
work; it would be necessary to double their numbers . . ." Lindley, note 10 above,
at 145 ( 1885 ) .
19
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The study of history has one disadvantage, that it revives old ghosts.
Modern English discussions of the law reports seem at times to recall
the image of a small group of men all wearing the coif, engaged in
intimate colloquy in a fenced enclave of Westminster Hall. In the
scene envisaged it would not matter if judges spoke hastily or were
grossly misquoted. It surely would then be "purely as a matter of
grace' ' that a j udge would correct a summary of his remarks that had
been noted down by some ready learner. Such corrections would serve
no great purpose in any event, for what was said or done in a par
ticular case counted little in the sum of transmitted doctrine. The
scheme for law reporting that has now been in use in England for
1 00 years was adopted when a radical change in attitudes was already
well under way. Its adoption was entirely due to the initiative taken
by the bar, motivated primarily by its own self-interest. The bar retains
important control through the editing by its nominal agents, the
authorized reporters, and still more through the freedom of individual
barristers to select and report, without any editing by the judges, what
ever they find to be worth reporting. These haphazard methods and
diffused responsibilities seem a strange survival when matched against
the vastly increased power that the pronouncements of English judges
have now acquired.
In methods of law reporting, as in other ways that our case law is
administered, a different course has been followed in the United States.
Many reasons explain the great and widening gulf between England
and the United States that became apparent late in the nineteenth cen
tury. Without attempting to assign all the reasons, one can note the
lack of legal training of many early American judges, the distrust of
the judiciary that was often expressed, the great dearth of books, an
open, undifferentiated and undisciplined bar, the involvement of courts
in public law issues, the novelty of many of the problems they faced.
In an environment so different, conceptions of precedent and of the
responsibility of judges were certain to differ. Without the protective
screen of a small, expert, and closely allied bar, American courts stood
out in greater isolation, while their creative role was more evident. 23
In law reporting the American states for a time followed the
English example and relied on private enterprise. The first published
23 The fullest account of bar organization and legal training in the nineteenth century
is that by Anton Chroust, The Rise of the Legal Profession in America (Norman,
Okla., 1965 ) , vol. II. For background, Charles M. Haar, The Golden Age of
American Law (New York, 1965 ) , and Pound, The Spirit of the Common Law
( Boston, 1 92 1 ) , 1 1 3-27. Early nineteenth century attitudes toward precedent are
described by F. G. Kampin, "Precedent and Stare Decisis," 3 Am. J. Legal Hist. 28
( 19 59) .
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book of law reports appeared in Connecticut in 1 789, giving cases
decided in the previous four years. In Massachusetts, New York, Penn
sylvania, North and South Carolina, and Virginia series appeared in
the near neighborhood of 1 800. These were produced by private in
dividuals, though some were "authorized" in the sense that the judges
gave them close cooperation or reviewed the product. 24 Very soon,
however, statutes in several states provided for the appointment of
official reporters who were usually paid a modest stipend with a share
in the profits of public sale. By 1 8 1 0 four states had adopted this
expedient; by 1 8 3 5 , sixteen. In several states where official reporters
had not been appointed, judges of appellate courts published reports
on their own initiative. 2 5 By 1 8 5 0 substantially all states then members
of the Union had assigned to their highest appellate courts official
reporters whose purely ministerial duty it was to publish opinions
that the judges had written. 26
The struggle that ensued was not over the desirability of written,
as against oral, opinions but over the demands made on appellate
courts that they file written opinions in every case. By 1830 statutes
had been passed in at least six states imposing this requirement. 27 A
few courts retaliated by declaring such statutes to be unconstitutional
as interferences with the judicial function. 28 In other states legisla24
Kirby's Connecticut Reports, published in 1789, carried a certificate (Preface,
p. v ) of the five judges of the Superior Court that they had perused the reports and
"it appears to us that the cases are truly reported."
Fairly often in the early private series there appear expressions of gratitude to the
judges for the aid they had supplied, such as the tribute to Chief Justice Tilghman
in 1 Binney ( Pa. ) , Preface, p. iv ( a series covering the Pennsylvania Supreme
Court between 1799-1809) .
25
The reports published before 1839 and the identities of the reporters are com
prehensively reviewed in the essay on "American Reports and Reporters," 22 American
Jurist and Law Magazine 1 08 ( 1840 ) .
" C. C. Soule, Lawyers' Reference Manual of Law Books and Citations ( Boston,
1883 ) , 1 6-23, gives details up to the date of its publication.
27 Conn. Acts and Laws ( 1805 ) , p. 1 27, § 2 3 : "It shall be the duty of the Supreme
Court of Errors to cause the reasons of their Judgment to be committed to writing
and signed by one of the Judges, and to be lodged in the Office of Clerk of the
Superior Court." Kirby's Reports, Preface, p. iii, states that a statute requiring
written opinions and applicable to the superior court had been passed in 1785. Kirby's
Reports, Preface, p. iii. Such a provision appears in Acts and Laws of the State
of Connecticut ( 1796) , 1 29. Similar requirements were imposed by N.C. Stat. ( 18 1 0 ) ,
Haywood, Manual o f the Laws o f North Carolina ( Raleigh, 1 8 1 9 ) , 584, § XI, 3 ;
Pa. Act o f March 6 , 1 8 1 2 , § 2 ; Ill. Laws ( 1819 ) , 374, § 7; S.C. Acts and Resolu
tions ( 1799 ) , 5 1-52; Tenn. Laws ( 1829 ) , c. 60, § 2.
" Houston v. Williams, 1 3 Cal. 24 ( 1 8 59 ) ; Vaughn v. Harp, 49 Ark. 1 60, 4 S.W.
7 5 1 ( 1886) ; State ex rel. La France Co. v. District Court, 40 Mont. 206, 105 Pac.
7 2 1 ( 1909 ) . The strictures of Field, J., i n Houston v. Williams evoked a sympathetic
response in Baker v. Kerr, 1 3 Ind. 384 ( 1862 ) , but a very different attitude toward
the power of the legislature is shown i n Schaffer v. State, 202 Ind. 3 18, 173 N.E.
229 ( 1930 ) . The recurring problems arising under extreme provisions such as that
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tures were persuaded to concede some discretion to appellate courts in
selecting the cases that were sufficiently novel or important to require
written opinions. 29 But the main tendency has been to preserve and
extend the requirement, even to reinforce it by constitutional provisions.
The net result now is that 29 states, 1 5 by constitution and 1 4 by
statute, require their highest courts to write opinions in all cases in
which they render final decisions. 30 In the other states practice varies
widely as to the percentage of cases decided by appellate courts with
out explanatory opinions. In New York this percentage is exceptionally
high, in the neighborhood of 70 per cent. 3 1 We have shown no dis
position to follow France, Germany, and Italy in imposing the re
quirement of written opinions on trial courts as well. 32 But it is clear
everywhere that if opinions of any of our high courts are published
the responsibility for writing them and the choice whether or not to
publish them ( where there is any choice) resides in the deciding court.
of Indiana, requiring written comment on "each question" raised by the record are
illustrated by Cichos v. State, 210 N.E. 2nd 3 63 ( 1965 ) .
29
I n Letzkus v . Butler, 69 Pa. 277 ( 187 1 ) , the Supreme Court expressed its relief
and gratitude for such a statute passed by the legislature that year.
Discretion to omit writing any opinion is also conferred by Ala. Code ( 1959 ) ,
tit. 1 3 , § 66; Miss. Code Ann. ( 1942 ) , § 1963; N . C . Gen. St. ( 195 1 ) , 7-1 5 ; Okla.
Stat. 1961, 12, § 976; R.I. Gen. Laws ( 1956) , § 8-1-3; Wis. Stat. ( 1965 ) , § 2 5 1 .93
( the provision last cited being a rule issued by the Supreme Court that is hard to
reconcile with Wis. Stat. ( 1965 ) , § 25 1.14) .
In a few states where w1·itten opinions are required to be filed in all cases, the
supreme court is allowed to select the opinions that merit publication. Ark. Stat.
Ann. ( 1947) , § 22-220; Iowa Code Ann. ( 19 5 0 ) , § 684.15; Mo. Stat. Ann. ( 1949 ) ,
§ 477.230; Wash. Code Ann. ( 196 1 ) , § 2.32. 100.
30
For example, Cal. Const., art. 6, § 2: "In the determination of causes, all de
cisions of the [Supreme Court) in bank or in departments shall be in writing, and
the grounds of the decision shall be stated." Similarly, Ariz. Const., art. 6, § 2;
Ind. Const., art. 7 , § 5 ; Md. Const., art. 4, § 15; Mich. Const., art. 6, § 6; Mo.
Const., art. 5, § 1 2 ; N.D. Const., § 1 0 1 ; Ohio Const., art. 4, § 6; Okla. Const.,
art. 7, § 5 ; Ore. Const., art. 7, § 7; S.C. Const., art. 5, § 8; Utah Const., art. 8,
§ 2 5 ; Va. Const., art. 6, § 90; Wash. Const., art. 4, § 2; W. Va. Const., art. 8,
§ 5.
Statutes providing similarly: Ga. Code ( 1933 ) , § 6-1606; Idaho Code ( 1 947 ) ,
§ 1-205; Ill. Rev. Stat. ( 1965 ) § 37-2 1 ; la. Code Ann. ( 1950 ) , § 684.13; Kans.
Stat. Ann. ( 1964 ) , § 20- 1 1 2 ; Ky. Rev. Stat. Ann. ( 1948 ) , § 2 1 . 1 3 5 ; Minn. Stat.
Ann. ( 1958 ) , § 480.06; Nev. Rev. Stat. ( 19 57 ) , § 2.160; N.H. Rev. Stat. Ann.
( 195 5 ) , § 490. 1 5 ; S.D. Code ( 1939 ) , § 32.0302; Tenn. Code ( 1956) , § 27-120;
Vt. Stat. Ann. ( 19 58 ) , tit. 4, § 1 7; Wis. Stat. Ann. ( 1957) , § 251.14; Wyo. Stat.
( 1957) , § 5-13.
31 The statistics i n 1 0 Buffalo L. Rev. 256 ( 1960) for the year ending June 30,
1960 show that 269 out of 390 cases, or 69 per cent, were decided by memorandum,
without opinion.
" Rule 52a of the Federal Rules of Civil Procedure reflects the practice in most
states in requiring no more than findings of facts and separate statements of "con
clusions of law," and this only in nonjury cases.
The French and German requirements of written opinions in all final decisions
by all judges will be described in Chapters V and VI. The provision of the present
Italian Constitution on the subject is referred to in the Introduction, note 2.
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We conceive this responsibility to be attached to the office, one that
cannot be discharged through intermediaries.
One thesis of this sh1dy will be that on the continent of Europe
officially published judicial decisions- an invention essentially of the
nineteenth century-have transformed the relationship of courts to
other agencies for legal development, both by compelling judges to
participate in reasoned exposition of legal rules and by fixing on them
direct responsibility for the reasons they are required to publish. This
form of accountability for the public authority they exercise has been
imposed on courts by deliberate political decision after extended public
debate, as it has been in many American states. The burden imposed on
continental judges, trial as well as appellate, is a heavy one. It can
be justified in part by the value of published reasons as a guarantee
of consistency and conformity to law but still more by the incentive
to thoughtfulness and care that is supplied where the decision-maker
must dredge up the reasons that were persuasive to him and place
them in writing on his own responsibility, whether they are published
or not. In England it was no novelty for judges to be expositors of
legal rules or to state their reasons in public. It seemed a minor
change, though it implied some recognition of their own duty to a
wider public, when English judges on their own initiative undertook
in the early nineteenth century to appoint "authorized " reporters. When
this device failed and the bar took over the reporting function, the
cooperation of judges with reporters named by the bar was still con
ceived as wholly voluntary. But a judge who had had an opportunity
to review a draft prepared by one of these reporters would no doubt
find it difficult to enter a subsequent disclaimer. The net result is
that English judges, by a transition that was almost imperceptible,
came to assume full responsibility for the reports they had "authorized."
Without contest and indeed with almost no discussion they became
directly accountable for what they do, and-still more important
for what they say.
This merely made possible and does not explain the increasing
strictness with which precedents were treated as the nineteenth century
progressed. It is difficult to assign dates to gradual changes in states
of mind, especially since the changes did not occur at a uniform rate
among all judges and as to all topics. More was involved than will
ingness to overrule or disregard prior decisions whose consequences
were found to be inconvenient. During the middle decades of the
nineteenth century it was not only in England that criticism of received
doctrine was suspended, literalism became the fashion, and the task
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of judge and lawyer was conceived to be the ordering and refinement
of concepts, to be applied by a deductive method. What Llewellyn
has called the "formal style" in drafting judicial opinions--it implies
much more than a style33-certainly made headway in the United
States. As to timing in England, all one can say is that examples of
the "formal style" multiplied after 185 0. Perhaps they would have
represented merely a passing phase, if resistance to all forms of judicial
innovation had not been stiffened by pressure applied from above, by
the House of Lords.
The appellate j urisdiction of the House of Lords had been estab
lished on a broad basis in the seventeenth century, but its influence
for long was minimal. Like the high courts on the continent that were
all mixed up with politics the House of Lords still insisted on the
secrecy of its proceedings. It was not until 1 779 that it tolerated any
reports of its j udicial decisions at all, and these gave only results
without reasons. 34 It was not until 1 8 1 4 that an "authorized" reporter
commenced a series which disclosed the grounds for decision presented
to the House by the judges who acted as its advisers. 35 In the early
1800's it was still unclear whether the House of Lords, composed
overwhelmingly of men without any legal training, was bound by the
advice it received from the judges. This advice was usually followed,
but in the eighteenth century there had been some notable instances
in which it had been rejected.
The issue whether the ultimate control over adjudication resided
in the lay aristocracy assembled in the House of Lords was not sharply
raised until 1 84 4 in a cause celebre, the prosecution of O'Connell and
other turbulent Irishmen for fomenting rebellion in Ireland. The lay
lords were exhorted and finally persuaded to abstain from voting in
this case, in which legal complexities and imperial politics were
scrambled. 36 O'Connell's case was a turning point. In practice there
after the lay members of the House of Lords continued to abstain
from voting in judicial proceedings, though it would be hard to prove
whether this was due to simple indifference or a growing conviction
of their own impotence. The issue was not finally put to rest until
33

Karl N. Llewellyn, The Common Law Tradition : Deciding Appeals, 38-40.
Brown's Cases in Parliament, 7 vols., were published between 1779 and 1 784
and gave cases decided between 1701 and 1779. For this period of 80 years there
were 5 1 2 cases, an average of slightly more than 6 a year, though the caseload
increased in later decades.
'' Holdsworth, H.E.L., XII 104-05.
36
O'Connell v. The Queen, 11 Clark & Fin. 1 5 5, 421-26 ( 1844 ) . The reporter
(pp. 425-26) supplies a list of earlier cases in which votes by lay lords in judicial
decisions are recorded.
34
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1883, when one intransigent lay peer forced a decision of the con
stitutional issue by raising his hand to vote and being politely ignored. 3 7
In the Judicature Act of 1873 as originally passed by Parliament the
appellate jurisdiction of the House of Lords was eliminated alto
gether. Three years later this decision was reversed, after a conserva
tive government had taken office. The judicial powers of the House
of Lords were restored through a revolt by backbenchers in Parlia
ment, who saw this as a means of restoring the declining prestige
of the House of Lords as a branch of the legislature. 38 The subse
quent course of English case law might have been somewhat different
if the reformers of the 1870's had succeeded in abolishing this hybrid
survival from the medieval past.
The special contribution of the House of Lords was its remark
able feat in binding itself by its own decisions. This feat was not
accomplished at one stroke. As late as the 1 850's there was only one
important person, Lord Campbell, who seriously contended that the
House of Lords was bound by its prior decisions; the other judges
who commented on the question held the opposite view. In 1861
Lord Campbell, by then Lord Chancellor, in the strange case of
Beamish v. Beamish restated his own opinion that a prior decision of
the House of Lords with which he had strongly disagreed and which
had been made by a tie vote was nevertheless conclusive of the case
before them:
The rule of law which your Lordships lay down as the ground
of your judgment, sitting judicially as the last and supreme Court
of Appeal for this empire, must be taken for law till altered
by an Act of Parliament, agreed to by the Commons and the
Crown, as well as by your Lordships. The law laid down by your
ratio decidendi, being clearly binding on all inferior tribunals,
and on all the rest of the Queen's subjects, if it were not con
sidered as equally binding upon your Lordships, this House
would be arrogating to itself the right of altering the law, and
legislating by its own separate authority. 39
Of the four law lords who "spoke" in the case, Lord Campbell was
the only one who discussed the power of the House of Lords to
overrule itself.40 After 1861 the whole issue drifted along, with only
37 Robert Stevens, "The Final Appeal : Reform of the House of Lords and Privy
Council, 1867- 1876," 80 L.Q.R. 343, 354 ( 1964 ) ; Holdsworth, H.E.L., I 376-77. In
the interval between 1844 and 1883 there are some traces of lay peers sitting in
appellate cases without having their votes counted. 65 L.Q.R. 22 ( 1949 ) .
38
This i s the thesis of the illuminating article by Robert Stevens, cited in the
previous note.
39
Beamish v. Beamish, 9 H.L. Cases 274, 338-39 ( 1861 ) .
40
Lord Chelmsford did not mention the issue but spent all his time expre�sing his
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a few side remarks contributed by a few judges, until 1 8 98 when
Lord Halsbury, with the concurrence of three other law lords, an
nounced the principle that he said had been "established now for
some centuries," that since the House of Lords was the "final" court
of appeal, its decisions must be "final." These adjectives were in
fact appropriate, for the issue raised in the particular case had been
decided between the very same parties by the House of Lords four
years before and could have been treated simply as res judicata. 4 1 But
Lord Halsbury was entirely willing to accept the much broader issue
that was posed by appellant's counsel. Relying solely on Beamish v.
Beamish, Lord Halsbury pronounced the sweeping dictum that "a
decision of the House on a question of law is conclusive" and could
only be changed by an act of Parliament. 42
This self-declaration of infallibility by the House of Lords followed
agreement with the earlier decision in Queen v. Millis, 10 Clark & Fin. 5 3 4 ( 1844 ) ,
to which Campbell so strongly objected. Lord Cranworth likewise had n o problem
for he too agreed with Queen v. Millis, and as to its binding effect merely said :
"I assume, and am bound to assume" that Queen v. Millis was correctly decided.
Lord Wensleydale at most had "doubt" about Queen v. Millis but added (p. 349)
that the question there presented could not be reconsidered because "It has been
finally and irrevocably settled by this House, though their Lordships who g ave their
opinions were equally divided."
It is remarkable that Beamish v. Beamish could have been thought later to have
accomplished a radical innovation, with so little consideration and by a vote in
which not more than two out of four judges had occasion to reach the issue whether
House of Lords decisions were binding in later cases.
" London Street Tramways Co., Ltd. v. London County Council, [1 898} A.C.
375, 380. The issue that appellant, the London Street Tramways Co., wished the
House of Lords to reconsider was whether capitalized income, as well as reproduction
cost, could be used to determine the "value" of street tramways purchased by the
London County Council through exercise of a statutory option to purchase. This
question of statutory construction had been decided by the House of Lords adversely
to the Tramways Co. in London Street Tramways Co. v. London County Council,
[1894} A.C. 489. In the second case there was one new element: the London County
Council was seeking to acquire an additional portion of the tramway line, so that
by the tests now used in the United States the conclusive effect of the first judgment
would be ascribed to collateral estoppel r ather than res judicata. Since the question
of law (i.e., of construing "value", the key word in the governing statute) had been
explicitly litigated and decided between the same parties and involved the same sub
ject matter, the only loophole left in the tests formulated in the American Law
Institute Restatement of Judgments ( § 70) would be possible "injustice" in invoking
collateral estoppel where the issue decided was one of Jaw. The London Tramways
case hardly seems to be the kind of situation for which this loophole was intended.
Austin Scott, "Collateral Estoppel by Judgment," 56 Harv. L. Rev. I, 7-10 ( 1942 ) .
The term collateral estoppel has made no headway i n England, but doctrines of
res judicata apparently accomplish similar results. Westminster Bank v. Burton-Butler,
[1948} 1 Ch. 221 That the London Street Tramways case of 1898 was "all but"
an issue of res judicata is pointed out by Robert Stevens, "The Role of a Final
Appeal Court in a Democracy," 28 Modern L. Rev. 509, 514 n. ( 1965 ) . I have
found no other writer who has seemed to be aware of this.
42
The other three law lords who sat in the 1898 London Tramways case g ave
no "speeches" of their own but concurred in Halsbury's opinion, so there is no way
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by only twenty-eight years the declaration of papal infallibility by the
Vatican Council of 1870. There is no reason to suspect a connection.
The argument of Lord Halsbury in 1 898 was entirely secular. Apart
from his play on the adjective "final," his only effort to j ustify the
conclusion reached was his mention of "the inconvenience-the disas
trous inconvenience-of having each question subject to being reargued
and the dealings of mankind rendered doubtful by reason of different
decisions." Yet one must wonder whether the "constitutional" argu
ment of Lord Campbell did not have some subterranean effect then
and later. The role of the House of Lords as a coordinate branch of
the legislature had already become a major issue of domestic politics,
though the great battle over its veto on legislation was more than ten
years in the future. As an appellate court it had become effectively
detached and professionalized by 1 850, but it still carried the ritual
and trappings of a hereditary aristocracy that was being forced, over
decades, to surrender authority to a popularly elected legislature. Lord
Campbell had defined the issue in his own oversimplified and irrele
vant terms-did the House of Lords have power to legislate without
the concurrence of the House of Commons?43 No doubt, over decades,
motives became more mixed. It is most unlikely that Halsbury himself
wished to diminish the authority of the House of Lords, 44 but con
fusion over its constitutional role probably worked as strongly on some
minds as a conviction that judges, as judges, should be bound by their
own self-imposed rules.
When once announced, the principle, viewed as a principle of judi
cial self-denial, was accepted and generalized by a disciplined legal
profession. It became almost an axiom of democracy that all law
reform must come from the legislature. The principal argument usually
given was that this was the only way for the law to be certain, but a
"constitutional" theme often reappeared-if judges were not bound
by the rules they themselves have pronounced, they would usurp the
of knowing whether they were aware that his remarks on the powers of the House
of Lords were unnecessary dicta.
The development between Beamish v. Beamish and 1898 is reviewed by Pollock,
First Book of Jurisprudence ( 6th ed. ) , 332-41, and J. E. Landau, "Precedents in
the House of Lords," 63 Jurid. Rev. 222 ( 195 1 ) .
43
For Lord Campbell, perhaps, this issue was not so irrelevant, for as late as 1844
in O'Connell's case he declared his own view to be that any distinction between lay
lords and law lords was "not known to the Constitution", though he was willing
in that case to have the lay lords abstain from voting because they had not listened
to the arguments of counsel. 1 1 Clark & Fin. 155, 420-2 1, 423-24.
44
Halsbury as leader of the high Tory opposition made his own special contribu
tion to the violence and tumult in resisting the measures of the Liberal government
in 1 9 1 1 to restrict the legislative veto of the House of Lords. R. F. V. Benston,
Lives of the Lord Chancellors, 1885-1940 ( Oxford, 1964 ) , 68-7 1 .
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powers of the legislature. 45 Strangely enough, this incapacity to over
rule did not exist when the same law lords who voted in the House
of Lords sat in the Privy Council on appeals from overseas territories.
The high courts in the British Commonwealth certainly did not accept
the doctrine full-scale. 10 Yet in England the intermediate appellate
court, the Court of Appeal, announced in 1 944 that all nine of its
members were bound irrevocably by its own prior decisions, though
rendered by groups of only three.47 There were some protests. Since
most of them came from academic sources they seemed to have made
little impression. 48
It has not often been noted that this principle of extreme judicial
self-denial, originating in the House of Lords but then extended to
the Court of Appeal, contained within itself a converse principle of
extreme self-assertion. For law developed by case-law methods is sure
to contain unsuspected gaps and fissures, open paths leading in differ
ent directions, crossing points where the trails marked out in the
past intersect and choices must be made that are essentially free. The
cases that reach a high appellate court are a selected group in which
such choices exist to an exceptional degree and in which despite all
disclaimers the court must make law. Judges who declare themselves
45 As in Patrick Devlin, Samples of Lawmaking ( London, 1962 ) ,
19-22, 1 1 5-20.
More recently Lord Reid in Myers v. Director of Public Prosecutions, [ 1 964} 2 All
Eng. Rep. 881, 886: "The most powerful argument of those who support the strict
doctrine of precedent is that, if it is relaxed, judges will be tempted to encroach on
the proper field of the legislature . . ,"
This is a recurring theme in the survey of Robert Stevens ( cited above, note 4 1 ) ,
which also discusses broader questions, such as the increasing reluctance of the Lords
to consider ( or at any rate to mention) social policy or consequences, to admit
new grounds of non-statutory l iability, or to be at any time "knowingly creative."
The triumph of the "orthodox" or "mechanistic" view in the House of Lords he
describes as gradual, not fully achieved until 19 50, but with some stirrings of dissent
in the last 10 years.
"" G. W. Paton, Textbook of Jurisprudence ( 3d ed., Oxford, 1964 ) , 179.
4 7 Young v. Bristol Aeroplane Co., Ltd., [ 1944}
1 K.B. 7 18, criticized by A. L.
Goodhart, "Precedents in the Court of Appeal," 9 Camb. L.J. 349 ( 1947 ) . Broader
grounds for discontent with modern English use of precedent had been expressed
earlier by Professor Goodhart in "Precedent in English and Continental Law," 50
L.Q.R. 40 ( 1934 ) .
" Mild dissent was expressed by both Pollock and Landau ( cited above, note 4 2 ) ;
Cross, Precedent in English Law ( Oxford, 196 1 ) , 2 56-58; Paton, ( above, note 46) ,
1 9 1 -94. Somewhat stronger dissent was expressed by Stevens ( above, note 4 1 ) , 5 34-39.
Salmond, Jurisprudence ( 1 1th ed. Glanville Williams ) 175-88, 5 38-39, mounted a full
scale assault, appearing for the first time in that edition.
Among j udges, dissatisfaction was expressed by Lord Denning in several decisions
and in From Precedent to Precedent, The Romanes Lecture (Oxford, 1 9 5 9 ) , and by
Lord Wright, "Precedents," 8 Camb. L.J. 1 18, 144-45 ( 1943 ) . A canvass of more
recent judicial opinion, including some doubts expressed by a few other j udges, was
given by G. Dworkin, "Stare Decisis in the House of Lords," 25 Modern L. Rev.
1 63 ( 1962 ) .
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slaves to the past are thus in some degree, inescapably, sovereigns in
controlling the future. The binding effect of high court decisions, as
interpreted in England for 68 years, meant that high court judges in
announcing their reasons could bind themselves and their successors
in a way that Parliament, the ultimate sovereign, could not do if it
tried. No one explained the source of this power. Since the Lords
conferred it on themselves why could they not take it away?• 0
This, to the amazement of many, is what the law lords finally did,
in July, 19 66. Amazement was justified not only because of the event
itself but because it proved to be so easy. The immutability of House
of Lords decisions had been asserted so solemnly and so often that
some thought an act of Parliament would be needed to produce a
change. 50 But it was accomplished without legislation, and not even
in the course of deciding any pending case. The Chancellor, Lord
Gardiner, simply issued a "practice statement" on behalf of himself
and the other nine law lords. The immutability of their decisions, it
turned out, was not a foundation stone of the British Constitution but
a "practice" which the lords had decided not to follow quite so con
stantly. After a salute to the need for precedent as indispensable in
providing "at least some degree of certainty" to individuals and a basis
for orderly development of legal rules, the announcement declared
that the lords nevertheless recognized that too rigid adherence to prece
dent may lead at times to injustice and may unduly restrict the proper
development of the law: "[Their Lordships] propose, therefore, to
modify their present practice and, while treating former decisions of
this House as normally binding, to depart from a previous decision
when it appears right to do so." 51
In truth the self-declared infallibility of the House of Lords was
49
I have found only one author who attacked the logic by which the House of
Lords tried to "pull itself up by its bootstraps." He made the point that the in
capacity to overrule resulted entirely from judicial decisions; why not simply over
rule those decisions ? Salmond, Jurisprudence ( 1 1th ed.) , 187-88.
50
For example, Lord Wright ( above, note 48 ) , 1 2 1 . Cross ( above, note 48) ,
249-50, after suggesting that some might describe such a change as revolution, con
cluded "that the distinction between revolution and evolution is one of degree and
that, when rules depend upon the practice of those who observe them and are in
no sense laid down by anyone else, it is pointless to inquire whether they can be
changed by that practice. The only answer is 'wait and see'." This disguised appeal
to the glossators' consensus utentium proved in every way to be prophetic.
1
1 Weekly Law Reports 1234. The statement then gave notice that their
• [1966}
lordships would bear in the mind the danger of disturbing retrospectively contracts,
property and fiscal arrangements already entered into and the special need for certainty
as to the criminal law. At the end it was made clear that the lords were speaking
only for themselves, so the Court of Appeal now faces the question whether it must
reverse the conclusion it reached, when dutifully imitating the House of Lords, 22
years before.
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far more important as a symbol and for its effects on the attitudes of
the legal profession than for the number of cases in which it pre
vented direct overruling. Under the strictest formulation English
theories of precedent usually left some room for maneuver. The
separate opinions given in appellate cases usually phrase their reasons
somewhat differently. Judicial lapses ( decisions per incuriam ) through
overlooking a statute or a controlling case deprived decisions of the
binding effect that they were otherwise presumed to have. It was
also always recognized that dicta could be ignored and that it was
the rationes decidendi that counted. As a result English writers have
been extraordinarily preoccupied with the techniques for determining
rationes decidendi. 52 Instances certainly can be found where earlier
decisions have been hedged about and stripped of significance by
refined distinctions without formal overruling. But the working hypoth
esis is that whatever high court judges have "laid down" was in their
view necessary for decision or they would not have said it. 53 Not only
was criticism foreclosed but the only legitimate task of a subsequent
reader was to understand the pronouncement precisely in the terms
it was made. In effect the grounds for decision became discursive
judge-made statutes that their makers could not repeal and that were
therefore binding on all, then and later. It remains to be seen whether
attitudes and assumptions so deeply built-in will be changed, now
that the framers of the rules have announced that they can repeal
them after all.
It seems highly unlikely that the law-making power of English
judicial opinions would have been thus exaggerated if they had been
subjected in the past to vigorous and independent criticism by aca
demic writers. It was in the nineteenth century that present-day atti
tudes were formed, and for most of that century one could almost say
that there was no academic profession at all. Austin lectured at the
University of London for four years, from 182 8 to 1 832 , but the
apathy with which his great effort was received was a bitter and
02
A survey of the literature is given by Cross, Precedent in English Law, 33-102.
"' A description that seems to me to ring true is that of Allen, Law in the Making
( 6th ed. ) , 25 5 : '"When a superior tribunal and especially the ultimate tribunal,
devotes much thought and dialectic to discussing a controverted problem of law, it
is really quite artificial, and quite impracticable, to put the fruit of its l abours into
an academic category of dictum and treat it as of no authority. In fact, no court
with a sense of responsibility will dream of doing so, because it is, after all, an
exposition of the law after mature deliberation, whether or not it is to be regarded
technically as contributing decisively to the issue. Textbook refinements cannot in
practice prevail against such weighty and deliberate pronouncements, and it would
be absurd to regard them as so much 'wasted breath'."
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humiliating disappointment.54 Instruction in law continued thereafter
on a modest scale at the University of London55 but it was not until
the 1 870's that Oxford and Cambridge organized courses in English
law. For a time individuals of distinction at those universities ( Bryce,
Maine, Anson, Dicey, Holland, Maitland) brought broadened horizons
and promise for the future but the line of succession was not main
tained. The other faculties in the universities disparaged the law
schools because law training was in their view unduly vocational; the
legal profession rejected it as not vocational enough. The resulting
indecision proved fatal, so that it became extremely difficult to recruit
able teachers and students. 56 In the meantime efforts to organize legal
education under the sponsorship of the legal profession itself had
foundered through the rivalries and suspicions that prevailed between
barristers and solicitors. It was not until the twentieth century that
the Inns of Court were persuaded to resume some part of their ancient
responsibility for the training of lawyers, through lectures to prepare
students for the examinations that the bar itself conducted. 57 The re
sult has been three parallel and competing systems of legal education
conducted by the universities, the barristers, and the solicitors. It is
not for an outsider to appraise the criticisms by modern English
writers-for duplicated and uncoordinated effort, confused objectives,
nearsighted approach to legal rules-that have been levelled against
twentieth century legal education in England. 58 But it is relevant here
that in the nineteenth century, when the great void in English legal
literature, which had persisted for more than S OO years, began to be
filled, legal writing was necessarily and overwhelmingly by and for
practitioners, to serve as a guide to practice. 59 Even in the twentieth
century, critical and creative works by academic authors, rising above
the level of routine compilation, were rare for decades, though their
number is now increasing. Still more relevant in the present study is
the survival of ancient prejudices in the practicing profession. It is
difficult to say whether passion for truth or unalloyed complacency in
spired a leading judge to drip condescension on a society of law
teachers whom he had been invited to address in 1958 :
"' The account by his widow, Sarah Austin, is well known. Preface to John Austin,
Lectures on Jurisprudence (4th ed., London, 1873 ) , 3-13.
55
Holdsworth, H.E.L., XV 232-33, 239-41.
56
B. Abel-Smith and R. Stevens, Lawyers and the Courts (London, 1966) , 165-68.
51
Abel-Smith and Stevens, 168-85.
18
L. C. B. Gower, "English Legal Training," 13 Modern L. Rev. 136, 148-59;
Abel-Smith and Stevens, 349-75.
•• The writings published between 1833 and 1875 are described by Holdsworth.
H.E.L., XV 275-376, though the characterization in the text is not his.
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"I feel it is rather forgiving of you to invite judges, or indeed
any type of practical lawyer, because when you compare the
status of the academic lawyer in most other systems of law he
is very much more honoured and more reverence is paid to him
than there is in this country. " 60
The survival of these attitudes may help to explain the peculiar
rule of judicial etiquette that forbids the citation of any author until
after he is dead. It is only a rule of etiquette and is being gradually
relaxed. Arthur Goodhart, for example, has been cited, and one judge
even went so far as to express openly an indebtedness to him, but
this was no doubt a tribute to an exceptional personality. 61 The Ameri
can Restatement of Torts has been cited, perhaps through excusable
ignorance of the fact that most of its authors were still alive. 62 It
appears, however, that American authors offer less risk of contamina
tion, since Professors Corbin and Leach have also been cited. 63 We
have been told that English judges and law professors do often talk
at dinner. 64 For the professors this must add some immediate pleasure
to the comforting prospect that they have only to die to be cited.
The influence of the bar, on the other hand, has not been driven
underground. It is still overt and pervasive. The ancient division of
the legal profession is of course maintained. The old attorneys, now
called solicitors, are no longer considered to be "caterpillars of the
60
Devlin, Samples of Lawmaking, 67, adding later (p. 69) that "the function of
the academic lawyer is that of the critic of the finer points of play."
6
1 Haynes v. Harwood, [ 1935} 1 K.B. 146; Ingram v. Little, [ 1960} 3 Weekly L.
Rep. 504, 5 1 2 . Open expression of indebtedness appears in the latter case.
To some judges the rule excluding references to living authors has meant that
not only the judges themselves but counsel in their arguments could not refer to
them. In this extreme form it is certainly no longer strictly enforced, but it seems
to be this extreme form that is explained and defended by R. E. Megarry, Miscellany
at-Law ( London, 1955 ) , 326-29. His main argument is that " . . . the passage of
years and the activities of those who edit the books of the departed tend to produce
criticism and sometimes the elimination of frailties, . . . whereas all too many books
by the Jiving are written by those who, laudably enough, have merely hoped to learn
the rudiments of a subject by writing a book about it."
" Hedley Byrne & Co., Ltd. v. Heller & Partners, Ltd., (1964} A.C. 465, 5 39.
63
Ingram v. Little, (1960] 3 Weekly L. Rep. 504, 525. In United Australia, Ltd. v.
Barclay's Bank, Ltd., [ 1 940} 4 All Eng. Rep. 2 0 several living authors were cited.
One was Lord Wright, himself a law lord, but he had written in a law j ournal,
and thus had fallen under the exclusionary rule.
Professor Barton Leach received a notable tribute in In re Endacott, [1960] 1 Ch.
232, 246, where Lord Evershed discussed for almost a page the views advanced by
him and a living English author, J. H. C . Morris.
Diligent search would undoubtedly reveal some other authors who have had heady
tributes like these in recent years.
"' R. E. Megarry, Lawyer and Litigant in England (London, 1962 ) , 1 22, after
demonstrating (pp. 1 1 9-22 ) how unqualified academic lawyers are for any kind of
iudicial office.
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commonwealth" 65 but are highly respected and useful and number
about 19,000 in active practice. 66 The barristers, authorized to plead
before superior courts, were estimated ten years ago to number about
1 ,200 in active practice. Most of them at that time scratched a meager
livelihood and many left the bar in discouragement. More recently,
strenuous and successful efforts of the organized bar to increase barris
ters' fees have arrested the depletion in their ranks that for a time
caused alarm. 6 7 Nevertheless it is still true that great rewards in income
and influence are reserved for the leaders, who are now called not
serjeants but Queen's counsel and who wear special costumes of silk,
but no hoods. Ten years ago there were 1 30 "silks" that were fully
active; they stood in roughly the same ratio to an expanded population
as did the pleaders before the Common Pleas 6 00 years ago. 68 As in
Year Book times both the superior courts and the active bar are
heavily concentrated in London. Long years of training in oral advocacy
before prominence is achieved and frequent meetings with the judges in
and out of court and at the luncheon table give the present and on
coming leaders of the bar intimate ties with the judges and each other.
It is from these experts in court-room advocacy, who have proved their
proficiency through long practice, that the judges of superior courts
are chosen. In judicial decisions the dependency of judges on advo
cates is so extreme that it is unusual and thought to be vaguely im
proper for judges to look outside the issues framed or the authorities
cited by the barristers appearing before them. 69 There is no longer a
65
The description said to have been used by Lord Keeper Egerton in 1 596.
Hawarde, Reportes de! Cases in Camera Stellata ( London, 1894 ) , 4 5 .
66 L. C. B. Gower & 1. Price, "The Profession and Practice of the Law in England
and America," 20 Modern 1. Rev. 3 17, 324 ( 1957 ) , giving estimates made 10
years ago.
6
7 Abel-Smith and Stevens, Lawyers and the Courts, 407-33.
'" The estimate of 1 3 0 active "silks"" is made by Gower & Price, note 66 above,
at 3 24, 327-34. The figure of 9 pleaders appearing before the Common Pleas in 1366
is referred to in the Appendix to this volume, p 507. If one takes the population of
the later fourteenth century at about 3 ,000,000 ( diminishing through successive
epidemics) and multiplies by 17 for the population today, the same multiplier ap
plied to 9 would produce 1 53, somewhat more than Gower's estimate of 1 30 .
69 This feature, which is s o striking to an American observer, is pointed out by
F. H. Lawson, "The Academic Lawyer as Jurist," 5 Journal of the Society of Public
Teachers of Law, ( new series ) , 182, 183 ( 1960 ) . Professor Lawson then made a
comment that deserves quotation.
"This binds [the judges} more closely than I think is healthy by the general
professional opinion of the Bar, for counsel are apt to restrict their arguments
to what their professional training leads them to think will be successful. This
instinct, combined with an ever-increasing rigidity of precedent and a strong
desire, laudable on many accounts, to be able to give firm opinions, tends to make
counsel unadventurous themselves and suspicious of adventurous j udges. Thus they
often fail to give the right sort of lead to the j udges.
"I propose now to be quite heretical and say that in my opinion the making
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single dub-house in which j udges and bar leaders can gather; the
four Inns of Court have served as substitutes for the Serjeants' Inns
since the last was sold in 1877. The fellowship of barristers has its
own private rituals, though it is much more inclusive than the old
serjeants' Order. 70 There have been other changes too since Year
Book times, but it is startling to observe how much has survived
overriding influence and mastery of the key controls possessed by a
tiny group of practitioners, specialists in oral advocacy; the sense of
cohesion and intimacy that is produced between judges and lawyers
whose success is measured by the same tests of courtroom expertise
and whose attention and training are intensely concentrated on the
intricacies of day-to-day litigation.
Once before, in the age of the Year Books, an extremely expert
bench and bar succeeded in binding themselves by the law they had
created. This too was conceived as the product of judicial self-denial,
based on the premise that responsibility for law reform was no longer
theirs. In the long perspective of 600 years it is easy to see this self·
denial of the Year Book judges as a gross default. Its main effect was
to transfer responsibility to the Chancellors and produce the great
flight into equity. It is unlikely now that Chancellors will resume
their ancient role as law-reformers; the Chancellor's conscience has
been subjected to rule. No one would contend that modern English
law has failed as totally as did the law of the Year Books to express
the values and meet the needs of the society it purports to serve. In
many areas of modern law Parliament has filled the vacuum; perhaps
it can be energized to do more, as some now hope. In other areas not
regulated by statute, growth in case law does inevitably occur, despite
denials and heavy disguises as inherited rules are applied to new
situations and are tested in new ways. Here English judges have a
resource that Year Book lawyers lacked-the fully reasoned published
opinion. It is here in particular that one finds the peculiar mixture-a
return to the premises of Year Book judges plus a power to ordain
law through published reasons that Year Book judges would have
disclaimed.
of law by judges on these lines is in principle wrong. Law-making by judges is
thoroughly sound if the judges are truly independent, in the sense that, while
accepting the help of counsel, they do not feel themselves bound by their argu
ments; but law-making that consists of merely a choice between the argument of
one counsel and that of his opponent is unsound."
70
Megarry, Lawyer and Litigant in England, 69-72, describing the "corporate
spirit" that pervades the whole bar, young and old, and the modes of informal
address that indicate "all are brothers at the Bar."

II
The Heritag e from Roman Law
If we reverse our time-machine and circle back to Roman law, we
discover a landscape that could hardly seem more strange. None of the
shapes with which we are familiar appear on first inspection. Instead
of making judges into monumental figures, it seems that the Romans
hid them in caves. In their places were various artifacts that depict our
own experience no better than the stone carvings of Easter Island.
Many minds and much devotion have been applied to the reconstruc
tion of Roman law. Each generation that has engaged in this continuing
task has added elements from its own experience. Especially in examin
ing the main foundations of the rebuilt structure, one finds it difficult
to separate evidence as to origins from the driftings and accumulations
of that long stretch of time-more than 800 years-since the study of
Roman law was resumed in medieval Italy. A striking example of the
intermixture that persists is a statement, heavily glossed with modern
ideas, which purports to give the message of Roman law as modern
society should understand it. The statement was made by Engelmann,
a German legal historian, and was published in 1 93 8 :
Precedent-justice is not only illogical but pernicious, because it
interferes with the wiser conclusion of a later judge through the
"prejudice" of the earlier judge and serves the comfort of the
indolent judge. Its sway marks a lack of legal culture. ( Precedent
justice rules where there is no scientific knowledge or theory to
enrich and guide legal practice and legislation-it exists where
legal practice teaches legal practice, as in England. Judges lacking
independence favor it, since it is comfortable and saves effort, work
and personal responsibility. ) A mark of Rome's high legal culture
is its systematic prohibition. 1
This statement is no doubt extreme and seems to us perverse; surely
few modern Germans would subscribe to it. It suggests, however, that
Roman law has helped to maintain in western Europe some attitudes
that still differ sharply from our own.
To discover what actually happened in Roman law it will be neces
sary again to travel rapidly. Between two important relics of Roman
' Waldemar Engelmann, Die Wiedergeburt der Rechtskultur in Italien ( Leipzig,
1938 ) , 29. The passage placed in parentheses appears in Engelmann's book in a
footnote,

The Heritage from Roman Law

101

law, the Twelve Tables and Justinian's Code, the interval is nearly
1,000 years. For the present purpose most interest attaches to the clas
sical period of Roman law ( roughly 27 B.C.-235 A.D.). 2 The late
empire up to the completion of the Corpus Juris (235 A.D.-535
A.D.) can be discussed more briefly. I will then consider some develop
ments in medieval Italy, where the main conclusions of Roman law were
revised, adapted, and prepared for the use of later generations.
The Relations of Iudex and Praetor in Classical Law
The first point to note is that classical Roman law was mainly based
on a procedural system that provided no place for professional judges.
In the standard type of civil action, proceedings began with a hearing
before a praetor, one of a group of magistrates who were elected annu
ally. The purpose of this hearing was to define the issues in dispute.
There followed a second, separate stage-a trial before a ittdex, who
was chosen ad hoe by consent of the parties and empowered by the
praetor to render judgment. Both praetor and iudex usually lacked any
training in law. Likewise in the other tribunals that were used under
the late Republic judicial duties were assigned to laymen. In criminal
cases the question of guilt was answered by assemblies of laymen, per
haps forty or more. There were other courts for civil cases, one type
with some thirty to forty members and another with only three or five,
but they were composed of laymen who were much more than jurors.
They not only found the facts, as do our jurors, but they heard and
rendered judgment on the whole case. This assignment of laymen to
judicial duties is a central feature of Roman procedure at the time when
Roman law was approaching full maturity but was still in its most
creative phase. 1
It was the praetorian order of civil procedure that the classical law
yers mainly discussed, even under the later principate when new forms
of procedure had already emerged. It is therefore essential to examine
the functions of praetor and praetorian iudex if one is to see why the
surviving sources of Roman law make judges seem such shadowy .figures.
In litigation between Roman citizens in the city of Rome, the govern1.

2

This conventional dating, fixing the start of the classical period at the advent

to power of Augustus, is necessarily arbitrary. If "classical" method and style are
traced to the great jurists of the republic, one can push the classical period back to

1 50 B.C. Franz Wieacker, "Ueber das Klassische in der romischen Jurisprudenz," in
Vom romischen Recht ( 2d ed., Stuttgart, 196 1 ) , 1 6 1 .
1
A fuller discussion of this whole matter, with references, appears in Dawson,
Lay Judges, 14-29. The functioning of Roman trial procedure in the classical period
is referred to in a more recent account that is mainly concerned with post-classical
developments. M. C. Ferguson, "A Day in Court in Justinian's Rome," 46 Iowa L.
Rev. 7?,2 ( 1961 ) .
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ing principle was that any sane male citizen over the age of 2 5 could
be chosen as iudex if the parties agreed. In practice the choice was
usually made from a list of high-ranking citizens, prepared in advance.
This list or panel, called the album, was established in the last century
of the Roman Republic. At first it was used only for criminal cases and
contained 450 members. The methods of choosing the membership
changed from time to time and remained for fifty years a bitterly con
tested issue of Roman politics. Then in 70 B.C. a compromise was
reached. Thereafter for several decades the album, prepared each year
by the urban praetor, contained 900 members drawn equally from the
three highest social classes-senators, knights, and tribuni aerarii, a
commercial class that ranked in wealth just below the knights. The total
of 900 was raised by Augustus to 4,000 and later by Caligu la to 5,000,
but property qualifications ensured that the persons certified as eligible
were men of at least considerable wealth. This was the list, annually
revised, from which the members of the assembly courts in criminal
cases were exclusively chosen and the one-man iudex in civil cases was
normally chosen. 2 Men on the album usually were not lawyers but men
of wide experience in public or commercial affairs. They were drawn
from the highest ranks of Roman society. Their trustworthiness and
capacity were further ensured by the requirement of consent to their
choice by the interested parties themselves.
It may have been partly for these reasons that the proceedings before
the iudex were left so free of formal controls. There were no rules of
evidence to restrict the inquiries of the iudex and there was no review
of his findings of fact. 3 Furthermore, there was no appeal. Flagrant
departures from procedural fairness ( for example, bribery of the iudex
or his failure to hear one of the parties at all ) could invalidate the
judgment rendered or lead to its cancellation through exceptional inter
vention by the praetor.4 There was one other recourse. The iudex could
become personally liable to the losing party if he had accepted a bribe
or, perhaps, if he acted with manifest favoritism. But so far as surviving
evidence indicates, this form of control, like the control reserved to the
praetor himself, was rarely used in classical times. If his actions con
formed to the formula which conferred his powers, the iudex in per
forming his judicial duties was almost wholly unhampered by proce2 Jean Mazeaud, La Nomination du Iudex Unus sous la Procedure Formulaire a
Rome ( Paris, 193 3 ) , 1-48; Leopold Wenger, in his review of Mazeaud, 55 Zeitschrift
der Savigny-Stiftung fur Rechtsgeschichte ( rom. ) , 42 5 ( 1935) [hereafter cited Z.S.S.
( rom. ) J ; Pauly-Wissowa, Realencyclopadie, VI 289-301 ( Equites Romani) .
• Leopold Wenger, Institutionen des riimischen Zivilprozessrechts ( Munich, 192 5 ) ,
sec. 18.
• Wenger, sec. 19.
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dural rules or appellate review. He was thus under no compulsion to
formulate reasons or write an opinion. Judgments were rendered orally.
So far as we know there was no effort made to state, much less to
preserve, the grounds of the iudices for their decisions.
The Case Law of ludex and Praetor
The apparent absence of a reporting system is at least an indication
that the Romans of the classical period did not look to judicial decisions
as an important source of innovation. For clearly if a decision by a
praetorian iudex had been worth reporting, means could have been
found. \\7ritten records were kept for many other purposes, by· lawyers
and others. But when one measures the gain against the effort involved,
it seems plain enough why judicial reporting was not worth the effort.
Each iudex was appointed to serve only in the particular case. Some
might have been called on frequently; when called on it was their duty
to serve, for the office of iudex was a public office which could be
declined only for valid reasons. But for men of affairs, on whose time
and energy there were many demands, service as iudex was a burden
that had to be distributed and that many sought to escape. 1 Without
some continuity of tenure there was little chance to develop expertise.
As the album grew longer and came to comprise a multitude (a multi
tude that changed somewhat with each year's revision ) , communication
of their experiences would face increasing difficulties. Furthermore,
many issues of interest to lawyers were settled by decisions of the
praetor in drawing up the formula. The two-stage split of praetorian
procedure meant that adjudication itself was divided in fractions that
varied from case to case. Why should the Romans have erected monu
ments to these thousands of men-men of distinction though they
were-who came and went on short-term service, with powers that were
often limited, and who were so greatly trusted that they were put under
no compulsion to explain their decisions?
Yet monuments are not the only measure of useful and lasting con
tribution. It may be that anyone trained in American law who searches
the record of that distant time is handicapped by his own prejudice.
From our own experience we have acquired the prejudice-indeed the
conviction-that the application of rules of law over a broad band of
problems necessarily includes some new creation. If there is any truth
in this, then these half-judges of the Roman praetorian system must
have added some content to the rules they applied. That this occurred
is made more likely by the honored status of many of the men that
2.

1
Mazeaud, La Nomination du Iudex Unus, 78-87, referring to evidence from the
principate.
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were called on to serve as iudices. Let us suppose that we had a system
in which Nicholas Murray Butler or Bernard Baruch could be required
to accept a special appointment to decide a case under the law of sales
between Sempronius Jones and Titius Smith. The gentlemen so selected
would have had few occasions to formulate or administer legal rules but
they would have acquired, surely, some notions of respectable conduct
that were too deeply absorbed to require discussion and were only
remotely dependent on legal sources. For a praetorian iudex in Roman
procedure, the scope accorded these private ideas would largely depend
on the formula which appointed him and defined his authority. But as
the praetorian system developed it became increasingly common for the
praetor to include in the formula some highly generalized standards
the judge was directed to decide according to "good faith" or "equity"
or in a manner that would prevent "fraud." The moral ideas that were
thus cast into the crucible were likely to reflect in some degree the
usages and expectations of the upper ranks of Roman society. It seems
more than likely that decisions in particular cases would help to precipi
tate these expectations and to shape them into specific rules that could
be then adopted as law. In surviving sources there is one instance where
this process can be traced to the decision of a particular ittdex. It might
have occurred much more often in cases of which no record survives. 2
In short, the negative evidence is not conclusive. Though the unrecorded
judgments of these transient laymen were not a promising source of
legal doctrine, they may well have produced case law of a kind, dis
guised and almost unrecognized.
The innovations of the Roman praetors are much better known and
have been often discussed. The praetors were high magistrates, elected
to office for terms of one year. Under the late Republic there were six,
later eight, most of whom were engaged in provincial administration.
It was the praetor urbanus who outranked all the others and was chiefly
responsible for litigation in the city of Rome. 3 As chief administrative
officer of the judicial system that was used in litigation between Roman
2
Paul Collinet, "Le Role des Juges dans la Formation du Droit Romain Classique, "
Receuil d'Etudes sur les Sources du Droit en Honneur de Fran�ois Geny, (Paris,
1923 ) , I 23. In this interesting study eighteen instances are mentioned in which
prominent persons under the late Republic and early principate were chosen to serve as
iudices. In one of them P. Mucius Scaevola, consul and later pontifex maximus, was
quoted by a classical jurist for the proposition, adopted by Mucius when serving as a
iudex, that dotal property lost by a husband through the husband's "fault" must be
restored to the wife ( D.24.3.66.pr.) . Professor Co11inet also suggested that the liability
of a seller for undisclosed defects in the object sold was first established through
decisions to the effect that a seller who failed to disclose defects known to him did
not act in "good faith."
3
H. F. Jolowicz, Historical Introduction to the Study of Roman Law ( 2d ed.,
Cambridge, Eng., 1954 ) , 46-48 [hereafter cited as Jolowicz, R.L. J .
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citizens, the praetor urbanus had a central position. The formal source
of the praetor's power was his control over the grant or refusal of
remedies to individual litigants. Being free either to grant or deny, he
claimed power to fix terms; by changes in the formula that defined the
issues at the trial, the praetor could inject new terms or qualifications
that departed widely from existing law. Innovations introduced by these
means clearly transformed the Roman legal system. The period of
greatest activity for the praetors extended for about 200 years ( roughly
150 B.C. to 50 A.D. ) , the period in which the rapid expansion of
Roman imperial power brought great changes in Roman society. All this
was done without much legislation, by a gradual process of piecemeal
change.
\'(/as this case law? It surely was, if we can free our own minds of
some prepossessions, disregard the theories of the Romans themselves,
and measure solely by results. The praetors, as has been said, were
seldom lawyers. They were elected public officials, most of whom viewed
the praetorship as a stage of the course of public honors in which
ambitious men competed. They were high magistrates, invested with an
important share of the governmental power of the Roman people. They
could certain! y not be asked to write opinions or give public statements
of the reasons that guided them in particular cases. Even more certainly
they were not bound by decisions of their predecessors. The praetor's
edict, issued at the beginning of each praetor's term, stated in general
ized language the policies that he proposed to follow during his term
of office. But until 67 B.C. even the praetor who had issued it was not
bound to follow his own edict and a statute passed in that year, which
directed each praetor to follow his own edict, left each succeeding
praetor free to depart from the edicts of his predecessors. Certainly in
matters not governed by his edict, each praetor remained entirely free
in individual cases to decide as he thought best. Indeed the whole pro
gram of praetorian reform depended on the principle that a high mag
istrate with imperium could disregard existing law in administering his
office. Constitutional theory made it hard for a Roman lawyer to con
ceive of the praetor as a judge at all. It excluded altogether the notion
that he was limited by rules that had somehow emerged from the
theories or the practice of his predecessors.
Yet the record is clear----continuities did in fact develop. New terms
inserted in praetorian formulas were copied and used in other cases.
Copies of the formulas that were commonly used were kept by clerks
attached to the praetor's office and were available there for public
inspection. New phrases that were introduced as experiments became
stereotyped elements in these standard formulas. As their use became
predictable, it became apparent that the praetor's actions were being
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guided by new rules, of which notice was often given by the praetor's
edict. The freedom to recast the edict, possessed by each praetor in
theory, was exercised in practice with great restraint; the main provisions
were carried over from year to year. But the edict was usually cast
in general terms : "I will uphold pacts agreed upon; what has been done
by threat I will not hold valid; if something is said to have been done
by fraud, if there is no other remedy and just cause appears, I will give
a remedy. " Even more than the edict itself, the provisions of the
standard formulas gave guidance to litigants and their legal advisers.
The whole system of praetorian law, in short, was built up through
patterns of action that were firmly maintained. This was done without
judicial opinions or disclosure of reasons, without citation of cases, and
with a constitutional theory that excluded any theory of precedent. Thus,
with none of the trappings of modern case law lay magistrates remade
Roman law through the storing up of solutions reached in individual
cases. 4
It was important and in some respects most beneficial that the key
function of adjudication was thus entrusted to informed and responsible
laymen in both branches of these two-stage courts. The praetors, like
the ittdices, ordinarily came from the upper ranks of Roman society.
Their use in combination insured that Roman law could respond to
developing needs and changing values, as perceived by the nation's
leadership. This meant that urgently needed, major reform could be
accomplished without appeal to a separate source of authority, like that
of the Chancellors in England who were also high magistrates and also
for centuries untrained in law-untrained at least in the common law
system for which their remedies were correctives. But in Roman law
there was nothing really comparable to the Anglo-American split
between the older law and the new equity. The praetors presided over
the whole judicial system of the capital city. The changes they made
were absorbed within the existing system and their praetorian origin
became a matter merely of historical interest. All this was fortunate for
Roman law and for the societies which it was later to influence so
greatly. The constant exposure to lay opinion surely helped to produce
a painless adjustment between ancient rules and emerging needs in a
time of drastic change in Roman society.
To say this, however, is merely to compound the problem-how
could adjudication produce an ordered system of law when conducted
by these untrained men, whose work was so ephemeral? Who would
remember what they did? They must have had reasons for what they
• Allen, Law in the Making ( 6th ed., London, 1958 ) , 160-61, makes a similar
comment on the development of the praetorian system : "There could be no more
instructive example than this of a whole body of law built up by judicial practice."
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did, but who would note the reasons, formulate and preserve them, and
organize them under some rational plan? Who, in short, were the
oracles? The answer is plain from the most casual reading of Roman
texts. The custodians of the Roman legal tradition, the men who gave
guidance and direction, were a special and highly honored group-the
jurists.
3.

The Social and Political Stattts of the Classical furists
To understand the role of the jurists one must go back to earlier
times, before law had been separated from religion. Knowledge of law
was then reserved to the priests who served the religious cults. To
discover the appropriate forms of procedure, the methods of framing
valid legal transactions, or the rules of legal interpretation, it was
necessary to consult a member of a pontifical college. The priest con
sulted on a question of law issued a responsum, of which a copy was
kept in the college archives. Such a responsum was considered binding,
even on Roman magistrates. 1 But no attempt was apparently made to
produce an atmosphere of divine inspiration, expressed through some
kind of Delphic frenzy. As one writer has put it, the Roman pontiffs
were not "clairvoyants, rainmakers, or medicine men," or " 'men of
god' whose divine character was derived from some mysterious per
sonal endowment." Membership in the priesthood came from high birth
or public service. 2 Its monopoly over knowledge of law was destroyed
about 3 00 B.C., the later tradition being that this was done by a publi
cation of the priestly secrets on the initiative of one Appius Claudius.
But the change was probably gradual, a secularizing process that lasted
for decades. In any event it did not at once destroy the dominance of
the pontiffs or reduce the authority of the legal opinions they rendered.
For at least another 1 5 0 years most of the persons whose views on legal
matters h ave survived were members of one of these aristocratic priest
hoods. 3
The priesthoods indeed merely symbolized the social and political
predominance of the Roman aristocracy. Until their power was chal
lenged by the Gracchi in the late second century B.C., the great families
of Rome, perhaps 20 in number, had almost a monopoly of the major
public offices, commanded the armies and through their membership in
1
A responsum by an individual priest could, however, be overruled by vote of his
college. Leopold Wenger, Die Quellen des riimischen Rechts ( 195 3 ) , 476. The sub
ject is also discussed by Paul Jiirs, Riimische Rechtswissenschaft zur Zeit der Republik
( Berlin, 1888 ) , 1 5-50; Fritz Schulz, Roman Legal Science ( Oxford, 1946 ) , 16-18,
the latter giving examples of pontifical responsa.
2
Schulz, 6-7.
3
Wolfgang Kunkel, Herkunft und Stellung der riimischen Juristen (Weimar,
1952 ) , 45-57.
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the Senate controlled the main course of governmental policy. The circle
was not completely closed, for some new families won their way to high
public office and thereby joined the controlling caste. The political
influence of the high nobility was extended into Roman society by
patron-client relationships which gave mutual aid and protection and an
exchange of services and favors between the great families and large
numbers of dependent clients. 4 Included among the services that the
heads of families rendered their clients was the giving of advice on
legal as well as personal matters. Even after the time of troubles initiated
by the Gracchi these practices survived. Cicero, writing in the first
century B.C., described a great man strolling through the Forum or
seated in his home, giving advice not only on questions of law but also
"concerning a prospective marriage of a daughter, the purchase of a
house, the tilling of land and every conceivable kind of duty and trans
action. " 5 For this advice, naturally, no great aristocrat would expect to
be paid. The giving of legal opinions was indistinguishable from all the
other services by which a nobleman brought honor to himself and his
family and bound others through ties of gratitude.
It was in this milieu that the jurists emerged. As law was increasingly
secularized and the rules of law became more complex, some specializa
tion was needed. Among the nobility there were some men whose views
on legal matters were entitled to special respect. Their views would be
quoted and would carry weight if they showed exceptional knowledge,
judgment, and acuteness in giving advice on legal matters, among the
many matters on which the great men gave advice.
There came a time, during the civil wars that destroyed the Republic,
when it was not so pleasant to be a great man. The patrician class was
decimated in the civil wars, and for a time the knights-wealthy mer
chants and new men from other parts of Italy-supplied most of the
prime legal talent. But the new men fell readily into the established
role and their functions and authority were essentially unchanged. Then
when Augustus rebuilt an aristocracy and made it one of the pillars of
his own political power, a source of supply was re-established. Of the
well-known jurists in the period 1 - l S0 A.D., the overwhelming majority
were members by birth of the reorganized aristocracy.6
In all their manifold services to Roman law and Roman society, the
j urists-at least until the time of Augustus-were private citizens who
acted without sanction of public authority. Many were senators, but
being a senator did not make one a jurist. Conversely, there were some
• Howard H. Scullard, Roman Politics, 220-150 B.C. ( Oxford, 195 1 ) , 8-13 .
• Kunkel, 56-58.
6
Kunkel, 272-80.
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exceptional men who were recognized as leading jurists but never
achieved senatorial rank. The jurists in effect selected each other through
tests that were never precisely defined. Young men learned about law
by attaching themselves to some great man, watching and listening,
asking occasional questions, gathering around him when he sat in the
Forum or conversed after dinner. It was an extremely informal tutorial
system, but it did produce lawyers. For great success it was necessary
to have not only aptitude but high social rank. The lawyers were not
peculiar in this. Roman society was organized around its aristocracy. Its
power and influence were greatly undermined in the civil wars that
destroyed the Republic, but the principate of Augustus, in purporting
to revive the ancient Republic, restored its social hierarchy.
It was apparently as part of the same broad plan that Augustus intro
duced the new device of "patenting" certain selected jurists who could
speak "with the leader's authority" ( ex auctoritate principis ) . There has
been much debate over the powers con£erred by such a patent. Under
Augustus himself, the responsa of the patented jurists could not have
been binding. To make them binding would have meant in effect that
Augustus delegated a power to legislate that he was very careful to
disclaim for himself. One hundred years later, the authority of the
princeps was no longer disguised and it clearly included a rule-making
power; it could then be asserted more plausibly that the patented jurists
were somehow invested with a share of this power to legislate. This
was in fact asserted by Gaius. Writing in the middle of the second
century A.D., Gaius stated that the views of the patented jurists, where
they concurred, had "the force of law" and that this was provided by a
rescript of Hadrian ( 117-138 A.D. ) . 7 We need not stop to consider this
controverted passage, which some reject as corrupted and no one as yet
has fully deciphered. 8 For present purposes it is enough that the system
1
Gaius, Institutes, 1.7: "The responsa of the jurists are the opinions and views
of those who have been permitted to lay down the law (iura condere) . If the opinions
of all of them concur, that which they think has the force of law. If, however, they
disagree, the judge may follow the opinion he prefers. And this is provided by a
rescript of the divine Hadrian." Schulz, Roman Legal Science, 1 1 5, concluded that
"the whole section reflects post-classical ideas so completely that it cannot be
genuine." The mysteries involved have been explored by many, including Jolowicz,
R.L., 369-72, 570-74, and Zulueta, "Reflections on Gaius 1.7," 2 2 Tulane L. Rev.
173 ( 1947 ) . Further references on this much discussed topic appear in A. A. Schiller,
"Jurists' Law," 58 Colum. L. Rev. 1226 ( 1958); Magdelain, "Jus Respondendi,"
Nouvelle Revue Historique de Droit Fran�ais et :fitranger, 1950, 1, 1 5 7 [hereafter
cited as N.R.H.J ; Leopold Wenger, Praetor und Formel, ( Wien, 1926) , 101-1 5 ;
Kunkel, "Das Wesen des Ius Respondendi," 6 6 Z.S.S. (rom.) 423 ( 1948).
• The fullest modern treatment of the effect and the purpose of "patenting" is that
of Kunkel, Herkunft und Stellung, 282-86. As to Augustus, Professor Kunkel
concluded that the effect was mainly to confirm and to define more clearly the status
that some of the leading jurists had already achieved through their own performance
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of patenting tied many of the leading jurists to the monarchy. It prob
ably had the double effect of restricting the group whose views were
entitled to special weight and investing their responsa with added
authority, though it did not exclude from usefulness and influence some
other jurists who never received this special honor.
The power of the centralized state to attract to itself and absorb
important functions was then shown by the drift of the leading jurists
into active membership in the governmental bureaucracy. During the
second century A.D. legal work became one of the main avenues to
high office in the imperial administration. The emperors gave respon
sibility and high rewards to men of lower social rank, whose families
belonged to the knightly class or who came to Rome from distant
provinces. During the last fifty years of the classical period most of the
great jurists were imperial officials. Their authority rested less and less
on family rank and personal status. It became a kind of pale reflection
of the expanding power of the rulers they served. The demand for
lawyers and the new prospects for career service in the bureaucracy
brought a change in legal education. Schools were opened, with courses
of lectures. Discursive legal writing appeared in considerable quantity.
The methods of recruiting and training lawyers, like the bases of their
authority, underwent a major shift corresponding to the movement of
political power toward its center in an all- powerful ruler. 9
The social origins of the jurists in the Republic and early Principate
determined the mode of their contribution and influenced profoundly
and high social rank and that one purpose was to elevate the Senate in public esteem.
The latter suggestion has aroused some opposition ( e.g., Magdelain, N.R.H., 1950,
1, 182-83) in view of the policy of Augustus and his successors, attested in many ways,
of enlarging the governing class and rewarding his supporters of lower social rank
with honor and responsibility. Ronald Syme, The Roman Revolution ( Oxford, 1952 ) ,
349-68. That the Senate absorbed new men and that enhancement of its prestige was
not the "decisive"' purpose are conceded by Professor Kunkel but he nevertheless
makes (p. 286) a somewhat different point that is worth repeating here:
"A sound management of the practice of rendering authoritative opinions pre
supposed in highest degree responsibility and disinterestedness. In the hands of a
class [i.e., the knights) whose most prominent members were in large part unscru
pulous business men and that was too numerous and too open for entry to have
an effective corporate control, the ius respondendi would have been constantly in
danger of degeneracy. Only the senatorial class, which was excluded from all eco
nomic activity except the receipt of income from land and whose duty it was to
undertake gratuitously the advancement of public interests, could be entrusted with
such an institution."
Professor Kunkel then provides evidence (pp. 272-89) that Augustus and his suc
cessors rarely conferred the ius respondendi on persons not senators.
• Kunkel, 300-01, Schulz, Roman Legal Science, 1 17-18. The role of the jurists in
the imperial council after the time of Hadrian is discussed by J. A. Crook, Consilium
Principis ( 195 5 ) , especially pp. 106-14.
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its intellectual content. They were in Max Weber's term, honoratiores. 10
Their work was a form of public service whose only rewards were
"the powerful influence, the high prestige, and the enviable popularity"
that were accorded them. 1 1 Rewards and incentives for the jurists' work
were much the same as for the holding of public office at Rome or in
the provinces, commanding armies, or deliberation on the public ques
tions that came before the Senate. The leading jurists were few in
number. Family connections and friendships bound them to the other
leaders of Roman society, governors of an empire. Like them, they
were practical men, not much interested in philosophy. In their own
work they did not attempt to debate great issues as to the ends of law
and of human society, the issues that agitated the Greeks. Nor was
there much need to explain their reasons for solutions reached in indi
vidual cases. Their own rank and personal prestige were enough to
invest their conclusions with authority. 12
The services of the jurists took many forms-drafting wills, con
tracts, and other documents desired by private persons; answering legal
questions directed to them by friends, clients, or magistrates; advising
litigants as to forms of action or defense in pending actions; and
especially helping to revise and adjust the standard praetorian formulas.
They seldom served directly as advocates, for this was deemed unworthy.
For the most part they left trial work to the specialized pleaders, who
were willing to demean themselves by using the florid and declamatory
style appropriate for an advocate. There was also undoubtedly another
large group of draftsmen, writers of small manuals, and counsellors
men of lower rank-who rendered useful service to the Roman popula
tion. But leadership and prestige were reserved for the small elite
group which carried forward from generation to generation a rational
system of ideas, analyzed and developed with strictest objectivity.
It was undoubtedly the jurists who provided the essential element
of stability in the reforms worked out through praetorian procedure.
As between praetor and iudex, the greater power for radical innovation
10
Max Weber on Law in Economy and Society ( ed. Rheinstein, Cambridge, Mass.,
1954 ) , 52, where the term is described as follows:
( 1 ) "By virtue of their economic situation they are able on a continuous basis
to occupy positions of leadership or authority in a corporate group without re
muneration or with a remuneration which is merely nominal and ( 2 ) they occupy a
position of social prestige, which may rest on any one of many different grounds
and which is such that in a formally democratic process they are likely to enjoy the
confidence of their fellow members, so that they will hold office first upon the basis
of free choice, and then by tradition."
n Moriz Wlassak, Die klassische Prozessformel (Wien, 1924 ) , 8 3 .
12 Schulz, Roman Legal Science, 23-24, gives an admirable account of these ele
ments in classical jurisprudence.
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clearly rested with the praetor, for by manipulation of the formula he
could determine the questions that the iudex must answer and could
widen or narrow his discretion. It was therefore by giving advice to the
praetor that the jurists' influence could be most effective. Such advice
they gave, regularly and freely. Some sources speak of a consilium, com
posed of prominent jurists, which sat with the praetor in the preliminary
hearing of cases. Whether their advice would be followed would depend
on the courage and independence of the individual praetor. It seems
highly probable that it was usually followed, though in theory the
praetor remained free to reject it.1 3
The iudex also could convoke a consilium of jurists to advise him
on troublesome legal questions, or he could address an inquiry to an
individual jurist. That the reply received was not necessarily binding
is suggested by an interesting case reported by Aulus Gellius, a Roman
historian of the second century A.D. Gellius described a case in which
he served as iudex in an action to recover money lent. The plaintiff
was a man of highest character and proven honesty, but he had no
written record or witness to prove that he had loaned money to the
defendant. The clefendant, who was notoriously fraudulent and untrust
worthy, denied that he had borrowed the money. Gellius consulted a
group of experienced lawyers ( evidently not patented jurists) who
replied that "there is no doubt that a person who is claimed, without
solemn proof, to have received money, must be discharged. " Gellius
was nevertheless unwilling to give judgment for the clefendant and
he consulted a philosopher, Favorinus, who quoted another lawyer,
Marcus Cato, for the view that where there was no written or witness
proof, judgment should be given for the more reputable party. But
Gellius was unwilling to rely merely on his own opinion as to the
relative credibility of the parties. He finally swore that the case was not
clear and he could not decide it, and he was thus absolved from
rendering judgment.14 The case suggests the complex interplay of men
13
Wlassak, Die klassische Prozessformel, 40-57; Jors, Romische Rechtswissenschaft
zur Zeit der Republik, 238-43; H. Levy-Bruh!, "Prudent et Preteur," N.R.H., 1926, 5.
14
Noctes Atticae, XIV 2 : iuravi mihi non liquere atque ita iudicatu illo solutus sum.
The l awyers that Ge11ius first consulted were described by him as "experienced men,
famous in litigation and in the business of the forum and always hurrying about because
of suits demanding attention."
The declaration non liquet provided an avenue of escape for judges in criminal cases
where liability was in doubt. Its use in civil cases has been explained through the
desire to prevent iJJ-considered decisions by lay judges who were not subject to ap
pellate review. It disappeared after appellate procedure was organized under the em
pire. Pauly-Wissowa, Real-Encyclopadie, I 1979 ( ampliatio) , XIII 726 (liquet) . An
other reason why a iudex might wish to abdicate in this way could have been the
potential liability in damages of the iudex who "made the case his own" (/item suam
fecit ) . Below, section 9, note 4.
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and ideas in the praetorian system of adjudication. The lay iudex had
need of advice from lawyers and secured it from a group that was
near at hand. But their advice was neutralized by a philosopher whom
the iudex also consulted and another lawyer whom the philosopher
quoted. The net result in the particular case was a state of paralysis for
the judge, leading to his abdication. Many judges in later times must
have wished they could follow his example.
There must have been numerous men with some knowledge of law
who circulated through the forum and met in the baths, giving legal
advice when called on by the transient holders of judicial office. It was
useful, no doubt, to have some means for scaling them according to
their knowledge and expertise, with a special mark for those who could
be most relied on. But even for the patented j urists the giving of free
legal advice was merely a form of participation in public affairs by
men who were part of the leadership managing an empire.

4. The Style and Working Methods of the Classical furists
There have been many attempts to characterize the qualities that have
led each succeeding generation in western Europe for more than 8 00
years to return to and study the great classical j urists. There can be no
doubt that they had a system of ideas, whose order and rationality they
were determined to preserve. For later students of their work, much
of the fascination has come, as Professor Kunkel has said, through the
process of "retracing, in the mass of case material, the guiding lines
and of laying open the underlying concepts. When this was done, there
came to light a consistent system of such a precision and definiteness
that German j urists of the nineteenth century, one millenium and a
half after Justinian, were convinced that the Roman system of legal
concepts was the only possible one." 1
The achievement of the Roman j urists can be measured by contrasting
the relative absence of a conceptual framework in the law of the Greek
communities. Many Roman lawyers of the late Republic were familiar
with Greek philosophy, logic, and rhetoric and were themselves greatly
stimulated by the restless and inquiring qualities of Greek intelligence.2
In their development of legal devices, especially in commercial law, the
Greeks were flexible, practical, and inventive. But the enormous and
lasting contributions of the Greek intellect on most of the subjects of
human inquiry are not matched by similar contributions to law or legal
analysis. Central legal ideas used by Greeks were often cloudy; many
ideas that became central for the Romans seem not to have emerged at
1

Kunkel, "Legal Thought in Greece and Rome," 65 Jurid. Review 1, 3 ( 1953 ) .
• Schulz, History of Roman Legal Science, 38-86.
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all. 3 One reason, no doubt, was the fact that the courts used by Greek
cities in pre-Roman times were large popular assemblies, deciding by
majority vote. In Athens, in particular, this led men of talent and
ambition to become expert in the arts of declamation rather than to
devote themselves to the accumulation of a legal tradition. But the use
of popular assemblies as courts was itself a symptom of a more basic
refusal to entrust control over legal development to self-selected aris
tocrats or any other group of specialists. 4 It may also be that "if it is
true that the unique achievements of Greek civilization were due to the
adventurous independence of the Greek mind, . . . it was precisely that
same quality, the spirit of unrestrained independence and of free
thought, which prevented the rise of a Greek jurisprudence. " 5 The
extraordinary achievement of the Roman jurists owed much, it seems,
to their own self-imposed limitations. They were conservatives and tra
ditionalists, with profound respect for the inherited tools of their craft.
Through the conflicts of opinion that were numerous among them they
perfected these tools and used them with increasing precision. Yet they
were not, like Greek philosophers, real system-builders. Most of their
attention was directed, not to theoretical synthesis, but to the consistent
and orderly treatment of individual cases. 6
• Louis Gernet, Droit et Societe dans la Grece Ancienne (Paris, 1955) , 8 1 ff.; J.
Walter Jones, Law and Legal Theory of the Greeks (Oxford, 1956) , 292-300, though
it may be that both authors overstate their conclusions somewhat.
• Dawson, Lay Judges, 11-13.
• Kunkel, note 1 above, at 9. Professor Kunkel of course brings other factors also,
too complex to be summarized here, into a short comparative treatment that seems
to me a masterpiece.
• Schulz, Roman Legal Science, 130-31, states this well :
"Abstract formulations of principle occur chiefly in the elementary works. Even
in them the task of defining basic concepts is shirked . . . . Even in the more
theoretical works, such as Julian's and Marcellus' Digesta, case law is dominant,
and no attempt is made to translate the cases into abstract principles. It is true
that in these works opinions on cases that had arisen in practice are not simply
strung together as in collections of responsa; in spite of the casuistical form we
can see that problems are considered from the point of view of general theory,
with the result that imagined cases play a considerable, perhaps even a predominant,
part. But even so, a plain statement of the theoretical result of the cases, a formu
lation of the principle to be deduced from them, is avoided. When the j urist does
attempt such a formulation, his heart is evidently not in the work. One has the
impression that he is only completely in earnest when he gets back to his beloved
cases . . . . 'All abstract formulations in private law are dangerous; they generally
prove fallacious: ' this saying of lavolenus is more than a casual remark; it voices
the intimate conviction of the second-century jurists."
This theme appears in many modern authors, for example, in Jolowicz, R.L., 384-86;
Wolfgang Kunkel, Riimische Rechtsgeschichte (Kiiln, 1948 ) , 69-72; Max Weber on
Law and Economy in Society, 2 1 7-20; and with his own vigorous rephrasing in Franz
Wieacker, "Der riimische Jurist," Vom riimischen Recht, 148-56.
Elmar Bund, Untersuchungen zur Methode Julians (Kiiln and Graz, 1965) describes
in detail the working methods of Julian, who many would say was the greatest of
them all. This study brings out vividly Julian's extraordinary skill and terseness in
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More than half of the Digest, Justinian' s compilation of classical
writings, comes from the last century of the classical period, but the
style, the attack, the subject matter of discussion were essentially the
same in texts of earlier and later origin. The classical jurists quoted each
other constantly. Whether early or late, they used the same marvellous
verbal instrument-a Latin that had been cut and tooled on special
lathes. Their language was terse and unadorned. Their whole impulse
was toward economy, not only in language, but in ideas. 7 Their assump
tions were fixed, the main purposes of the social and political order
were not to be called in question, the system of legal ideas was too well
known to require much discussion. They were problem-solvers, working
within this system and not called upon to solve the ultimate problems
of mankind's needs and destiny. They worked case by case, with patience
and acumen and profound respect for inherited tradition. Despite the
long centuries that have intervened, despite our vastly different hopes
for mankind and its future, we in the twentieth century can still profit
from their work. Those who should feel the strongest affinity for them
are persons trained in American case law.
I would like to hazard one example, perilous as it is to rely very
much on a single example out of the many thousands that the Digest
contains. It comes from a treatise by Ulpian, one of the very late group
of classical jurists. It dealt with problems of mistake in contract. We
would call them problems of misunderstanding and of mistake in basic
assumptions, though no such trappings are needed by Ulpian, who says
(D. 1 8 . 1 .9 ) :
In sales it is plain that there must be assent. Otherwise a sale
is imperfect if the parties disagree in the sale itself or in the price
or in another way. Thus if I think I am buying the Cornelian land
and you think you have sold me the Sempronian land, the sale is
void because we disagree on the corpus. The same is true if I
think I am buying Stichus who is absent and you think you are
selling Pamphilus, for since we disagree on the corpus it appears
that the sale is void. Plainly if we disagree only on the name
and agree on the corpus, there is no doubt that the sale is valid,
for an error as to name has no effect when we agree on the
corpus. Then it has been asked whether there is a sale if there
is mistake . . . as to substance ( in substantia ) , as where vinegar
is sold for wine, brass for gold. . . . Marcellus wrote in the sixth
comparing cases, his originality within the disciplines of received tradition, and his
reserve toward abstractions that reach beyond the cases, real and imagined. The
author's conclusions (pp. 178-8 3 ) assess Julian in the light of recent discussions of
legal method.
' This point has been made also by F. H. Lawson, A Common Lawyer Looks at the
Civil Law (Ann Arbor, 1953 ) , 67-68.
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book of his Digests that there is a sale . . . even though there
is a mistake as to the material ( in materia) . But I . . . think the
sale is void when there is a mistake as to the material. 8
Anyone familiar with the modern American law of Restitution will
recognize the yawning pit, filled with ships Peerless, cheap violins, and
fertile cows, that Ulpian skirted so calmly. For a modern reader his
analysis leaves much to be desired. It rests entirely on three key words
corpus, substance, and material-that cry aloud for elaboration. It
ignores entirely the baffling problems arising from discrepancies in
knowledge, express assumption of contractual risks, reliance, mislead
ing conduct, and so on and on. Even the three key words-corpus,
substantia, materia-had been the subject of passionate debate among
Greek philosophers for many years before Ulpian wrote. One can only
imagine how Greek lawyers in Athens or Alexandria, discussing the
same problems as they no doubt did, would have ended in monstrous
complications and factional strife. I do not offer this passage, therefore,
as a major triumph of the Roman intellect. To use it here is somewhat
unfair, for they usually did a better job. The main purpose in quoting
it is again to suggest the intense concentration on specific cases- vinegar
and wine, brass and gold, Carnelian land and Sempronian land. The
cases used in this passage were evidently hypothetical, as they often
were, though in other passages in the Digest it plainly appears that we
have before us the substance of a jurist's reply to an inquiring magis
trate, iudex, or litigant in a real-life case. The cases are briefly stated,
likewise the jurists' own conclusion. No elaborately reasoned justifica
tion was needed, for to persons outside the elite group the jurist's own
authority was enough and those inside would understand the reasons
well enough. There were many assumptions that were unspoken or
merely hinted at and that have only been disclosed through centuries
of later patient study. The primary task of the jurists as they conceived
it was to provide solutions for cases that had arisen or might arise,
• In this quotation I have omitted passages that are suspected of being interpola
tions by Justinian's compilers. The most important omission is a sentence near the
end of the passage in which Ulpian is made to say:
"As to the wine I agree, for it is almost the same substance ( ousia) if the wine
has recently turned to vinegar: otherwise if it is not wine that has turned to vinegar
but was vinegar from the outset, as in a sauce, it seems that one thing is being
sold for another. But in other cases I consider that the sale is void where there is
mistake as to the material."
The wine-vinegar passage has been much discussed and has been taken by some
to show the influence of Stoic philosophy on the classical jurists, particularly because
of the use of the Greek word ousia. But Lene!, "Der Irrtum iiber wesentliche Eigen
schaften," 1 23 Archiv fiir die civilistische Praxis 161, 1 74-78 ( 192 5 ) , argued strongly
that the passage was interpolated because ( 1 ) the Latin is bad and ( 2 ) Ulpian could
not have been so silly. His views are accepted by Siber, Romisches Recht, II 4 3 5
( 1928 ) .

The Heritage from Roman Law

117

testing and revising their central ideas by observing their effects on
particular cases.
The Roman jurists differed greatly, both in role and method, from
the case lawyers that England produced. They were not judges, or if so
by occasional coincidence. They rarely functioned as advocates in pend
ing litigation. Their citations were not to judicial decisions. Why should
they buttress their conclusions by references to decisions by praetors
and iudices? They were advisers to praetors and iudices-advisers who
spoke with an authority that was always great and later became almost
irresistible. They were the continuing group of experts who preserved,
selected, and articulated the grounds on which magistrates and judges
were supposed to act. In their writings there were many citations, but
they were citations of other jurists or, later, of various imperial
pronouncements.
The classical lawyers, especially those of the earlier times, were case
lawyers, however, in another sense, which depended on more than a
method of thought that abjured the abstract and focused on concrete
instances. As has been said, many of the cases they discussed were real
life problems, for whose solution particular jurists had been in fact
responsible. The great changes made through praetorian innovation
were the slowly growing by-product of decisions reached in particular
cases. With the decisions themselves and the organization of the
by-product the early classical jurists had the most intimate connection.
Then as the power to innovate was gradually shifted to servants of the
emperors, the jurists were drawn more and more into general admin·
istration and the development of the public law of an empire. Most of
the great jurists ( not all) continued to abstain from conducting trials
or functioning as advocates; the drafting of legal documents for the
general population was more and more taken over by scribes and prac
titioners of much lower rank. 9 As the status of the great jurists grew
even more exalted in the last century of the classical period, their work
in private law dealt mainly with the recurring problems of legal analysis
that they had inherited from older times. This meant an increasing
detachment from the legal problems of everyday life, a reluctance to
grapple with newly emerging problems. 10 They were "prisoners" of
• Kunkel, Herkunft und Stellung, 320- 3 1 . The careers of the leading jurists of the
late classical period, the high imperial offices that some of them held, and the con
nection between their official duties and their literary output are described by A. M.
Honore, "The Severan Lawyers: A Preliminary Survey," Studia et Documenta His
toriae et Juris, XXVIII 162 ( 1962 ) .
1
° Kunkel, 366-70. In the case of Papinian, at least, it has been argued on the con
trary that his high office in the imperial government led him to apply the doctrines
of the classical j urists to a considerable number of problems arising in the administra-
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their system in the sense that they showed little disposition for major
new creation and spent most of their energies on refinements of detail. 1 1
B ut their connection with practice was by no means severed. They
remained, as they had been from the outset, but one stage removed from
the judicial process.
Comparison between the Roman jurists and the English common
lawyers suggests some similarities but also one great and obvious differ
ence. English common lawyers, like the Roman jurists, were a highly
trained group of legal specialists, who guarded and transmitted a
complex tradition. They also worked out unsolved problems by putting
cases to each other, sitting at dinner or conversing in a Serjeants' Inn.
Where they sat at the moment was not important, for when this small
band of experts explored the ramifications of their occult science, the
conclusions they reached did not need to be tied directly to adjudication.
But the great difference was that leadership in the English bar, from
the time that the bar was first organized, depended directly on a public
connection with the central courts. The authority of the Roman j urists,
on the other hand, was mainly produced by their personal status in a
highly stratified society; they were all great men, by birth or by an
emperor's favor. The practice of "patenting," begun by Augustus, gave
public confirmation to a personal status that was already achieved and
special skill that was already proved. Even if it were conceded, as Gaius
would have us believe, that the group of jurists so honored became a
kind of subordinate legislature, their functions were not given any
external tie with the decision of lawsuits.
Attentive readers of the Corpus Juris in later centuries could well
conclude, as indeed they did, that the functions of preserving, perfect
ing, and transmitting doctrine were wholly divorced from adjudication.
Through most of the classical period the apparent divorce did not exist
in fact and the relations were nearer companionate marriage. But it was
a conclusion that was hard to escape on a literal reading of the evidence.
tion of the provinces. A. A. Schiller, "Provincial Cases in Papinian," Acta Juridica,
1938, 221.
11 Schulz, Roman Legal Science, 1 28-29: "The fine network of their own juristic
spinning held them prisoners." In the same passage there are references also to "the
style of old age," "symptoms of intellectual fatigue" and "the brilliance of autumn"
with which "the sun of jurisprudence still shone."
A more sympathetic view is presented by Wieacker, "Ueber das Klassische in der
romischen Jurisprudenz," Vom romischen Recht, 161, 1 82. After speaking of the
frequency with which older themes reappeared in late classical authors : "This shows
how cultures with a long established tradition can in the end neither rise nor decline
but endure at a seemingly stationary height; as with Chinese painting, the plastic art
of Egypt or Byzantine poetry, a prehistory of half a millenium and a special national
talent ensured for Roman jurisprudence a similar survival, as to which it is meaning
less to speak of aging or congealing."
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Through factors that are not likely to recur in the same combination,
Roman society did assign great power and authority to a legal elite
and preserved an impressive record of its work. To a corresponding
degree it suppressed the record and subordinated the role of the judges
in the praetorian system. Both the separation of functions and their
relative rank were to make a great impression on later generations.
5.

Judicial Decisions Under the Early Empire and in the Provinces
A different impression might have been left if the safety and pros
perity of the empire had been longer maintained. During the last
hundred years of the classical period ( before 2 35 A.D.), the expanding
powers of the emperor brought great changes in Roman government
and judicial administration. The praetor's edict was codified by orders
of the Emperor Hadrian shortly after 1 30 A.D. Thereafter innovations
through praetorian procedure were greatly restricted; public and private
law mainly developed through imperial legislation, much of which was
undoubtedly drafted by jurists who served in imperial offices. The
praetorian system of civil procedure was gradually displaced by a new
procedure, extra ordinem, administered by permanent judges appointed
by the emperor. A system of appellate review was organized, with the
emperor himself the ultimate judge. There were some important deci
sions by the emperors sitting as final appellate judges, but when this stage
was reached it no longer mattered what form was used to express an
emperor' s will. A rule could be announced in a decision of a particular
case, as an answer to a question addressed to the imperial secretariat,
or simply on the initiative of the central administration. What counted
most was the emperor's sanction. No separate authority, either more or
less, resulted from a connection with adjudication.1
One can only guess what might have emerged if men with superior
legal talent had been assigned to subordinate judicial duties in larger
numbers and for a longer time. With a permanent judiciary acting in
the emperor' s name, there was a chance to develop continuity, to pre
serve records of decisions and grounds for decision, to build on practice
a body of rules. In the second and early third centuries, the higher
offices in the new judicial hierarchy were often held by competent
lawyers, and officials of lower rank were commonly supplied with
salaried legal advisors whose views must have had influence. 2 An expe·
rienced advocate, Quintilian, who wrote before this system had been
1 Th e various forms of imperial legislation and the judicial organization of the later
principate are described by Jolowicz, R.L., 374-83 and 404-17.
' Schulz, Roman Legal Science, 1 03-07, 1 1 7-18; H. F. Hitzig, Die Assessoren der
romischen Magistratur und Richter ( Munich, 1893 ) , 36-144. Kunkel, Herkunft und
Stellung, 3 3 1-34, attributes somewhat less influence to the assessors.
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fully organized, showed his own awareness of the pressures toward
conformity among judges who had learned to respect each other's work
and to feel some responsibility for even-handed justice. 3 In the legal
literature of the second and early third centuries there were commen
taries by leading jurists on the new rulings, directives, and administra
tive decisions that poured forth in expanding volume from the imperial
secretariat; some of these were apparently commentaries on decisions by
imperial courts. 4 But again there was no incentive to mark off judicial
decisions as a distinct and important source of innovation. Whatever
traces of their work may survive in Justinian's Corpus Juris, subordinate
judges in the imperial courts were shrouded in anonymity.
There is one further question-whether the surviving sources of
Roman law adequately describe the practices prevailing in the Roman
provinces. The court systems used in the provinces took various forms.
In general, judicial powers were vested in the provincial governors, who
acted in some provinces through their own permanent judges. In others
the split court of the Roman praetorian system was used, with iudices
drawn from previously-prepared lists of prominent local citizens. 5
Roman law itself applied in theory only to Roman citizens. 6 As Roman
power expanded the private law of non-Roman subjects was ordinarily
not directly displaced. Within the same territorial area, therefore, several
different systems of law might apply, with the choice dependent on the
citizenship of the persons involved. There must have been much conflict
and overlap with which local courts were compelled to deal.
Among the Roman provinces most is known about Egy pt. The wealth
and commercial activity of Egypt, its continuing exposure to Greek
ideas, and a considerable immigration from other near-eastern areas all
combined to produce a free legal development which drew on Roman,
Greek, and Egyptian sources but added important new elements. Before
3
Siber, "Praeiudicia als Beweismittel," Festschrift fiir Leopold Wenger (Munich,
1944 ) , I 46. Quintilian, whose Institutio Oratoria appeared in 92-94 A.D., discussed
"proof" through prejudgments (praeiudicia) . He included in the term previous judg
ments rendered in the same case and also "matters that were previously decided for
similar reasons, which are more accurately described as examples." While his atten
tion was mainly directed to res judicata as we would define it, he gave general rea
sons why the advocate should not contest either kind of "prejudgments," unless
clearly wrong : the unwisdom of affronting other judges and the need for adhering
to conclusions already reached after full consideration. Quintilian was merely giving
advice as to effective methods of advocacy, so that not too much weight can be
attributed to his views, but his whole approach as analyzed by Siber (pp. 48-52 )
suggests that an organized j udiciary had begun to sense a kind of corporate responsi
bility as well as the need for continuity and consistency.
• A. A. Schiller, "Bureaucracy and the Roman Law," 7 Seminar 26, 4 1-47 ( 1949 ) .
• WJassak, Zurn romischen Provinzialprozess (Wien, 1919 ) , 9-16, 28-29.
0
H. J. Wolff, Roman Law ( Norman, Okla., 1951 ) , 1 14- 16; Kunkel, Herkunft und
Stellung, 37 1-75.
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Roman control was established there were royal courts in Egypt that
played an active role in the reshaping of legal institutions in that
mixed community. 7 After the Romans came they apparently made no
effort to introduce the two-stage court of the praetorian system. Courts
that might be called "fused" and that were staffed with or appointed
by Roman officials apparently kept records of cases decided, with sum
maries of the arguments advanced by counsel and of their own grounds
for decision. These records were available for a time for public inspec
tion and copies could be procured by the interested parties. 8 Further
more, records of decisions dealing with particular groups of problems
were collected in pamphlets. In some litigants' petitions that have sur
vived it appears that advocates cited earlier cases in the belief that they
had some persuasive force. 9 Roman Egypt thus had a rudimentary
system of judicial reporting and as a . natural consequence---or so we
would say---court decisions were studied and were occasionally cited as
weapons in forensic argument. One could hardly claim much more than
this. For a system of case law of the kind we know the main thing
missing was a trained bar, which could mobilize and organize the ideas
imbedded in particular cases. Egypt, probably more than most of the
Roman provinces, became an "experimental laboratory" in the develop
ment of law through judicial decision. 10 Its experience suggests that
where the need was great enough neither the Roman nor the Hellenistic
tradition precluded a creative role for judges. But again the evidence
disappeared, to be rediscovered only in modern times.
' Ludwig Mitteis, Reichsrecht und Volksrecht in den iistlichen Provinzen des riimi
schen Kaiserreichs (Leipzig, 1891 ) , 5 1 . The pre-Roman court system of Egypt is
described more folly by H. J. Wolff, "Factoren im der Rechtsbildung im hellenistisch
romischen Aegypten," 70 Z.S.S. (rom.) 20 (1953 ) .
" Jiirs, "Erzrichter und Chrematisten," 36 Z.S.S. ( rom. ) 230, 270 ff. ( 19 1 5 ) .
• Jolowicz, "Case Law i n Roman Egypt," Journal o f the Society of Public Teachers
of Law, 1937, 1, describes petitions in 186 and 200 A.D. which cited earlier decisions,
one of them 58 years and the other 99 years earlier. As Wolff (cited above, note 7,
at p. 5 3 ) points out, the argument of Jolowicz left out of account the practical diffi
culties in consulting the archives and securing reliable accounts of prior decisions. It
is surely too much to infer as does C. K. Allen (Law in the Making, 166) that prior
cases were "constantly" cited. The evidence presented by Professor Jolowicz hardly
proves more than that reports of judicial decisions were collected, essentially in diary
form, by persons who wished to study them.
Weiss, "Recitatio und Responsum im riimischen Provinzialprozess," 3 3 Z.S.S. (rom. )
2 12, 225-32 (19 1 2 ) , also refers to instances in which prior court decisions were cited
in Egyptian courts and concludes that there could have been no general theory that
precedents were in any sense binding, precisely because there is no evidence of any
safeguards to ensure the correctness and completeness of the citations made.
0
' The phrase is Wenger's, cited by Wolff (above, note 7, pp. 53-54 ) . Professor
Wolff adds valuable comment of his own. These questions are also discussed with
somewhat different emphasis by Taubenschlag, "Geschichte der Rezeption des
romischen Privatrechts in Aegypten," Studi in Onore di Bonfante (Milano, 1930) ,
I 369.
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The Effects of fustinian's Codification
The year 235 A.D. is usually taken as the end of the classical period.
This date is chosen, not merely because the last of the classical jurists,
Modestinus, died in that year, but because there began not long there
after a series of civil and foreign wars, aggravated by famine and pes
tilence, which raised a great question whether Roman society could
survive at all. Collapse was arrested when the power of the monarchy
was restored about forty years later by Diocletian, this time through an
absolutism that was wholly undisguised. The drive toward centralization
brought a vast increase in the imperial bureaucracy and in the oppres
sive weight of its controls. There were trained lawyers in the upper
levels of imperial administration, but, as the shadows lengthened, it
became increasingly difficult over the empire as a whole to staff the
courts with educated men. Though imperial courts had by then wholly
displaced the older praetorian system, the judges in the imperial courts
lacked the knowledge and training that were needed to build a new
tradition. The holders of judicial offices-many of them soldiers holding
part-time appointments-were instructed as to the applicable law by
readers and court assessors. The available legal talent was spread thinly
as far as it would go. 1 This was hardly the environment in which one
could expect an autonomous development of case law, created by courts
and rivaling the commands of their imperial master.
The Corpus Juris of Justinian was prepared against this kind of back
drop. By 53 5 A.D., when the main work was completed, more than two
hundred years of authoritarian government had lent substance to a
political theory that located in the person of the political ruler all
earthly power, without earthly controls. The political theories expressed
in the Corpus Juris were certainly not wholly consistent. There were
sharp contradictions produced by some older texts-echoes from distant,
quite different times-for Justinian's compilers were eclectic and laid
no great stress on consistency. But Justinian asserted for himself a
monopoly, not only over all law-making power, but over legal inter
pretation. 2 He conceived the Corpus Juris as a complete code of laws
without contradiction or imperfection. It was to end all disputes and
provide a guide both for his subject people and for his subordinate
officers as well. It was while his great project was still under way that
he threw out an incidental comment on a point that must at the time
have seemed obvious. The passage in question began with the statement
that the opinions of judges, even quite high imperial judges, did not

6.

1 J
olowicz, R.L., 469.
" C. 1.14. 12.
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need to be followed, for they might be erroneous, error should not be
perpetuated, and furthermore "decisions should be rendered in accord
ance, not with examples, but with the laws" ( non exemplis sed legibus
iudicandum est3 ) .
We should pause for a moment to consider the special vulnerability
of law-trained minds to maxims, especially those that can be phrased
in Latin. Caveat emptor is a fine example. There are many others
pacta servanda, princeps legibus solutus est, nemo potest praecise cogi
ad factum. Seeking always a condensed form of statement, lawyers are
victims of maxims, more than most. And the maxim non exemplis was
very expressive. Judicial decisions were merely examples. The statement
assumed that the law was known and that the question was-should
the law control or should one give controlling effect to a mere example
of its past application? With a choice so framed, how could anyone
doubt? The statement was not at all emphasized; it was embedded in
a clause that was constructed as a parenthesis. But the sense was plain.
A ruler who claimed omnipotence for himself and who had conceived a
great code as his own perpetual monument, wished to exclude compet
ing sources of law. Judges, even his own highest judges, must be sub
ordinated like others to the emperor's will.
The impact of the maxim non exemplis might have been much less
if the compilers of the Corpus Juris had included texts that conflicted
with it in a major way. There were a few late imperial constitutions
preserved in the Corpus Juris that did lay stress on judicial practice as
an appropriate source of rules of procedure. 4 There was a statement by
a classical jurist that treated court decisions as a method of establishing
local custom. 5 But these were isolated instances. Subsequent readers of
the Corpus Juris were to be more impressed by the absence of any other
evidence that judicial decisions had ever been, or ought to be, sources
of law. Before a silence so portentous later students of Roman law could
well believe that non exemplis sed legibus iudicandum est was the .final
3
C.7.45. 13 ( 529 A.D.): '"No judge or arbiter should suppose that he must follow
opinions that he considers wrong and still less the decisions of eminent prefects or
other notables ( for if something was not decided well, it ought not to be extended so
as to produce error by other judges, since decisions should be rendered in accordance,
not with examples, but with the laws ) , even if the opinions in question are advanced
in judicial inquiries of the most eminent prefecture or highest magistracy of any kind;
but we order all our j udges to follow the truth and the paths of law and j ustice."
• Discussed by Allen, Law in the Making, 170-72.
• D.1.3.34 (Ulpian) : "If anyone appears to be confident as to the custom of a city
or province, I think it should be ascertained first whether the custom has been con
firmed in any contested judgment."
It should be noted also that in D.1.3.38 Callistratus quotes a rescript of the emperor
Severns equating custom and "the authority of cases always adjudged in the same way"
and giving them "the force of law" in interpreting ambiguous statutes.
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message on the role of judges, summing up in six last words the accu
mulated wisdom of antiquity.
The Environment and Working Methods of the Glossators
The glossators of Bologna revived the study of Roman law shortly
before 1 1 00 A.D. 1 Their work was based on the Pisa manuscript of
the Corpus Juris, on which modern scholarship has mainly relied in
reconstructing our knowledge of Roman law. The glossators assumed
that the whole of the Corpus Juris was still valid law in medieval Italy.
Their duty was to explain and expound it, for it was a code issued by
a Roman Emperor and Italy was still conceived to be part of the
Emperor's dominions. But it was more than a code. It was a monu
mental design for a whole society, transmitting to the men of the middle
ages the experience and values of the ancient world. To recapture its
meanings every word must be studied and .fitted into the great design.
The society to which these dazzling discoveries were revealed had
been profoundly altered in the period, exceeding 600 years, since the
destruction of Roman power in Italy. The law in force was essentially
custom, much of it vulgarized Roman law but with many local varia
tions. The title of Roman Emperor, revived in Italy during the tenth
century, carried only nominal authority. By the year 1 1 00 a considerable
degree of autonomy had been acquired by the towns and rural com
munes of northern and central Italy, whose steady growth had been
fostered by the economic revival of the decades preceding. Possessing
their own courts and an extensive power to legislate, the larger towns
were rapidly becoming independent, self-governing city-states. 2 Through
most of Italy, in other words, the powers of government had been
redistributed according to patterns that were entirely new. Judges, in
particular, were clearly cast in a different role in their relations with
emperors who seldom appeared in Italy and whose authority there was
so shadowy. It is true that in the thirteenth century Frederick II, with
his power centered in Sicily, for a time issued much new legislation for
his Sicilian kingdom and established effective administrative controls in
other parts of Italy. 3 But for most of the period with which we are
7.

1
Paul Vinogradoff, Roman Law in Medieval Europe ( 2d ed., Oxford, 1929), 43-69,
gives the essential information. Much more is added by Franz Wieacker, Privatrechts
geschichte der Neuzeit (Gottingen, 1952), 26-37 [ hereafter cited as Wieacker, P.R.G.],
and S. Stelling-Michaud, L'Universite de Bologne et la Penetration des Droits Romain
et Canonique en Suisse (Geneva, 195 5), 13- 14.
2
P. S. Leicht, Storia del Diritto Italiano : II Diritto Pubblico (3d ed., Milano, 1950),
191- 206, 2 18-39, 264-70; A. Fertile, Storia del Diritto Italiano ( 2d ed., Torino, 1897 ) ,
II, part I , 8-54; G. Salvioli, Storia de! Diritto Italiano (2d ed., Milano, 1930), 230-42.
3
Schipa, "Italy and Sicily under Frederick II," Cambridge Medieval History ( Cam
bridge, Eng., 1929), VI 131, 142- 5 1 .
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now concerned-roughly 1 100 to 1500-new theories were needed to
explain arrangements that departed so widely from Justinian's image
of an imperial state.
These great changes in the environment did not deter the glossators
from accepting, on the whole, Byzantine theories of government. Their
commitment to these theories was not complete. Texts in the Corpus
Juris that expressed or implied some restraints on political absolutism
entered through the glossators into the main stream of medieval political
theory. But the mood in which the role of judges was discussed appears
in an early treatise, probably written about 1 160-perhaps fifty years
after the Bologna school was well organized. The problem raised by
the author was-who could interpret statutes? His answer was, inter
pretation that "obtains generally" is reserved for the political ruler. He
qualified this by saying that judges and law teachers could interpret
statutes but their interpretation, "however correct it may be, carries with
it no compulsion." A judicial decision would have effect as res judicata
in the particular case, but could have no other effect since "other judges
must not decide according to that example. " 4
The intellectual environment in which the glossators worked was
greatly altered by the effects of their own teachings. In Europe north of
the Alps much time was still to be needed for the new learning to
penetrate deeply, but its progress was rapid in Italy. Among the thou
sands of students who were attracted to Bologna a large percentage
were Italians. As a result, by the middle of the twelfth century the
Italian towns were supplied with large numbers of men who had been
trained in Roman law and who could serve as judges, advocates, and
officials within the communal governments. Their learning and skill
were so highly prized that ambitious towns sought law schools of their
own, though it was not until the thirteenth century that other schools
were actually created, using as lecturers men who had learned the
methods of Bologna. 5 Even before that time men trained at Bologna
• Questiones de Juris Subtilitatibus ( ed . Fitting, 1894 ) , III 1-2. This work, origin
ally attributed by Fitting to Irnerius, founder of the Bologna School, has more recently
been given a later date (about 1 160 A.D.) and attributed to Placentinus. Herman
Kantorowicz, Studies in the Glossators of the Roman Law ( Cambridge, Eng., 1938 ) ,
18 1-205.
In the Enodationes Quaestionum super Codice of Rogerius, which was probably
written shortly before 1 160 (Kantorowicz, 142 ) , similar comments appear. After
saying that interpretation by the princeps is both necessaria (i.e., binding) and general,
Rogerius states that interpretation by the j udge is binding in the particular case but
is not gen·eral, q11oniam in commune non preiudicat, eo quod non exemplis set legibus
i11dicandum. Kantorowicz, 286.
• F. K. von Savigny, Geschichte des romischen Rechts im Mittelalter, III sec. 101
( Padua, 1222 ) ; sec. 1 16 (Vercelli, 1228 ) ; sec. 1 17 (Arezzo, 1255 ) ; sec. 120 (Naples,
1224 ) .
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had begun to displace, in most communities, the lay judges inherited
from earlier times.6
These developments ensured that in some degree Roman law would
be received in Italy. The extent and the pattern of the Italian reception,
however, were by no means predetermined. The Corpus Juris contained
many rules that were irrelevant or wholly unsuited for medieval com
munities, so that selection was needed in any event. Resistance to the
invasion of Roman ideas was in part affected by local differences in
political organization. Local statutes, many of them stimulated by the
reception itself, added new deviations from the body of Roman doctrine
that the glossators expounded. This body of doctrine soon acquired the
title of the "common law." It was essentially derived from Roman law,
but its content could not be stable, for altered views and new accretions
brought continuous change and more change was to come. The Italian
reception was therefore a process. It varied in degree as to different
topics and from place to place. It continued long after the glossators
had been succeeded by jurists whose purposes and methods differed
from theirs. On the whole, however, the process of absorbing Roman
law ideas was extremely rapid. By the year 1200-in something like
1 00 years-the main body of doctrine extracted by the glossators from
the Corpus Juris was generally accepted as Italian law, at least in the
sense of a residual source in cases for which local custom or statute did
not provide. 7
The glossators thus had immense influence on practice but from the
outset and always they were primarily teachers. Their methods of expo
sition were originally developed to meet the needs of academic instruc
tion. They borrowed heavily from the schools of theology and adapted
to their own uses the medieval methods of theological disputation,
which laid so much stress on system-building and logical form. Their
primary credential was the academic degree of doctor of law, conferred
after years of regular attendance at organized lectures and an academic
examination. 8 The career was open to men of talent, without much
regard for their social origin, but success was measured by the judgment
of other doctors who were equally dedicated to learning and logic. For
• Pertile, Storia del Diritto Italiano, VI, part I, 209-24; Engelmann, Die Wieder
geburt der Rechtskultur in Italien, 47-48.
1 Pertile, II, part II, 49-59; Engelmann, 104-28; Calasso, Medio Evo de! Diritto
( Milano, 1954 ) , I 367-89, 4 10-51, 453-67. The latter author deals at length with the
complex problems of interaction between local and "common" law and the differing
degrees of bindingness attributed to the "common" law.
• Eight years of law study were required in twelfth century Bologna. Savigny, III,
sec. 79. In later centuries and in other schools four or five years sufficed. Savigny, III,
sees. 20 1-02.
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the whole future in Europe of Roman law, it was a matter of utmost
importance that its transmission and further development were entrusted
in Italy to men who were schoolmen first of all.
The task that confronted them was extraordinarily difficult. The
Corpus Juris had thrown together statements that were often contra
dictory, whose origins were scattered over 500 years of Roman history
and whose meaning had often been garbled by Justinian's compilers.
The glossators lacked almost altogether any sense of the time dimension.
They took at face value Justinian's claim that the Corpus Juris was free
from contradictions and that if any seemed to appear they could be
resolved by closer study. Accepting the validity of the whole and of
every part, they had no recourse but to range over the great bulk of the
Corpus Juris, searching everywhere for hidden clues, drawing remote
analogies, and seeking by distinctions and subdistinctions to fit together
the pieces of an immensely complex puzzle. Unlike the Roman classical
jurists the glossators had no inherited system of ideas, internally con
sistent, too familiar to require discussion, and reflecting the experience
of the society they knew. The task of the glossators was to create a
new structure of order in a vast conglomerate body of rules that was
filled with inconsistencies and whose base in human experience had
been lost in the well of time.
The audience addressed by the glossators was gradually enlarged as
the learning they had assembled was put to use by the men they trained.
The doctors were consulted increasingly on difficult questions of law.
In their own glosses and other writings specific problems with a real
life cast began to appear; some of the literature was based on such
cases.9 Short treatises ( Summae) appeared, of a type that was undoubt
edly useful in legal instruction but also met the urgent need of judges
and practitioners for short statements of legal doctrine. 10 In legal litera
ture by far the most important development was the great summarizing
gloss of Accursius, one of the teachers at Bologna. Accursius began his
work on the Gloss about 1220 and died about 1260. He set himself
the task of extracting the main conclusions reached in the debates car
ried on during the 1 5 0 years or so since Roman law studies had been
resumed. The Great Gloss was a compendious Restatement, presenting
the results of the glossators' work in much more accessible form. It
had at once an enormous success. But before examining the reasons for
this we should consider briefly the treatment by the glossators of one
• For example, the "Questiones in Schola Bulgari Disputata," in Scripta Anecdota
Glossatorum ( Bibliotheca Iuridica Medii Aevi, ed. Gaudenzi, Bologna, 1 892 ) , II 197.
0
' Engelmann, Wiedergeburt, 172-74.
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group of troublesome problems, in order to suggest their assumptions
and working methods and the handicaps thereby produced.
The Glossators' Views on Custom
There were several texts of the Corpus Juris that conceded the validity
of local custom. Of these the most explicit was a statement attributed to
Julian, a classical jurist of the highest prestige. He was apparently dis
cussing the general problem of customary law in the Roman provinces,
toward which the imperial government had continued to show remark
able toleration. Julian started out by saying that ' 'in matters in which
we do not have written laws, that should be observed which was intro
duced by usage and custom, " then if the customary rule is incomplete,
it should be extended by analogy, and finally, if custom fails altogether,
the law of the city of Rome should be applied. More important than
this hierarchical scheme was the explanation ( probably much interpo
lated) with which the passage concludes :
8.

Immemorial custom is properly preserved as law and this is the
law that is said to have been enacted by usage. For since statutes
bind us for no other reason than that they have been received by
the opinion of the people, properly also those things which the
people have approved without any writing at all will bind all; for
what does it matter whether the people declares its will by vote or
by circumstances and conduct? Wherefore even this principle is
most rightly received that statutes are abrogated not only by vote
of the legislator but also by the tacit consent of all through
desuetude. 1
This remarkable passage, so sharply conflicting with the Byzantine con
ceptions of government found elsewhere in the Corpus Juris, was later
to have large influence on medieval political theory. The passage in
question did not stand alone. There were other texts in the Corpus
Juris, taken from classical jurists, and there was even a tepid comment
from Justinian's own Institutes that ranked custom beside express legis
lation as an independent source of binding law. 2 But as all too often
1 D.1.3.32. Reasons for thinking that much of the passage quoted was not classical
are given by Kaser, "Mores Maiorum und Gewohnheitsrecht," 59 Z.S.S. (rom.) 52
( 1939 ) .
2 D.1.3.35 (Hermogenianus) : "But also those rules which have been established by
ancient custom and observed for many years, like a tacit agreement of citizens, are to
be followed no less than the rules that are written."
D.1.3.36 (Paul) : "Indeed that rule is held to be of high authority which has been
so far approved that it was not necessary for it to be included in any writing."
Inst. 1.2.9 : "The unwritten law is that which usage has approved. For Jong-con
tinued customs, approved by the consent of those who follow them, resemble statute."
Other passages that admit the validity of custom in more limited ways are D.1.3.33,
D.1.3.34, D.1.3.37, and D.1.3.38. Out of the extensive modern literature on the subject
it should be enough to cite here Allen, Law in the Making, 77-83 and A. A. Schiller,
"Custom in Classical Roman Law," 24 Va. L. Rev. 268 ( 1938).
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occurred, there were some other texts that were not entirely consistent
with these and there was one in particular, a rescript of the Emperor
Constantine, appearing in the Code and stating: "The authority of
custom and ancient usage is not contemptible, but it will not carry
weight so far as to overcome either reason or statute." 3
This rescript presented sharply the problem of direct conflict between
imperial legislation and divergent local custom. For the glossators the
difficulty of this problem was enormously increased by their own
assumption that the imperial power was still intact and that the whole
Corpus Juris was still law in Italy. Yet they must have known that the
thriving towns and rural communities of their own times were governed
in fact by local customs, in great variety. The progress of the "common
law" raised innumerable problems of adjustment between the rules
derived from the Corpus Juris and these local rules that had grown out
of usage. Conflict between them was a common feature. The passage
that follows therefore deals with issues that had transcendent importance
at the time it was written. It dates from the early 1200's and opens
with the general question "whether custom can overcome or abrogate
law." With some omissions it runs as follows:
They [the doctors} differ. Some say that no custom contrary to
law, whether the custom is general or special, abrogates or dero
gates from the written law, arguing from D.47.12.3.5 ,4 and they
say this mostly for this reason, that since it is solely for the ruler
[princeps] today to promulgate law this means that today it is
solely for him to interpret law. They say that a written law abro
gates a contrary custom and thus where written law intervenes the
custom is abolished. * * * But others say that a custom contrary
to law must be observed to the extent that custom can be estab
lished by express agreement, for custom is nothing but a tacit
agreement, as appears in D. 1.3.35. 5 They say therefore that a
custom does not overcome law in cases in which an express contract
is not permitted. * * * An argument for this view appears in
C.4.32.26 and C.5.20.6 But in these instances the law itself con
tains an express prohibition. Others distinguish between general
and special custom, so that if it is a general custom that has been
observed by all the people of the empire without distinction,
it abrogates the written law; and they say that the Senate today
C.8.52.2.
• This passage referred to a rescript of Hadrian which forbade burial of the dead
within city limits and contained the statement that where such general prohibitions
had been issued, "imperial statutes ought to be observed and be valid everywhere."
• Quoted above, note 2 in this section.
• C.4.32.26 set limits on interest rates and in paragraph 3 forbade that the limits
be exceeded "by reason of any custom prevailing in the region." C.5.20 "abolished"
any law or custom that provided for security to be given by the husband to the wife
concerning the wife's dotal property.
3
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can both promulgate and abrogate law. If, however, the custom
is special, as for example the custom of a municipality or city,
they distinguish whether it is approved by common consent of
the users as may appear if the custom has been confirmed in a
contested judgment; otherwise, the custom would not prevail but
would be overcome. * * * Others say that a good custom pre
vails over the [written} law but a bad one does not. Others say
that if the people knowingly follow a custom contrary to law,
the law is abrogated, but if this occurs in ignorance it is not,
because it is rather to be believed that they have erred. But
according to this delinquent persons are in a better state than the
innocent . . . . 7
This is by no means the only passage in which the glossators appear
to a modern reader to be acting like victims of a psychologist's experi
ment, trapped in a maze from which they could not escape. It is no
wonder that the passage expresses so much doubt and perplexity. For
it seems plain in retrospect that the problem dealt with in this incon
clusive passage could not be solved by the means they used. _ It was
framed as a single problem, but there were in fact innumerable ways
in which it was necessary to seek adjustments between "common" and
local law. Problems so multifarious could not be solved in such
extremely general terms, working within the framework and employing
the resources of the Corpus Juris. Furthermore, the political theory that
was presupposed not only falsified the political realities of the time but
left no room for relativity or gradation in the authority of competing
rules. Nevertheless, in the passage quoted there were avenues of escape
from the basic dilemma, avenues that were later to be much traveled
the distinction ( a favorite kind ) between "general" and "special," the
distinction drawn between customs that were expressly prohibited by
the political ruler and those that were not, and especially the free use
of Julian's theory that gave rule-making power to private consent. 8 The
early glossators would have denied, no doubt, that they manipulated
texts of the Corpus Juris, whose authority was for them beyond question.
But their very lack of historical insight cut them off from really helpful
clues to the mysteries that confronted them and justified, indeed com
pelled, manipulation. Finding contradictions that could not be resolved
7
Gustav Haenel, Dissensiones Dominorum (Leipzig, 1834) , 1 5 1 .
• The trends in the protracted debate over the validity o f derogating custom are
summarized in the Introduction, The Liber Pauperum of Vacarius (Selden Society,
192 7 ) , lxxv-lxxviii; Siegfried Brie, Gewohnheitsrecht (Breslau, 1 899 ) , I 1 18-2 5,
156-60; and Engelmann, Die Wiedergeburt der Rechtskultur in Italien, 93-97. The
strong tendency was toward recognition of "derogating·· custom, even though it devel
oped after the legislation with which it conflicted. Even the later authors, however,
recognized some qualifications-e.g., for the case of legislation which expressly pro
hibited any deviations.
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by other means, they were all the more free to employ a purposive inter
pretation, whose purposes were shaped by contemporary needs.
Where conflict between custom and the Corpus Juris did not appear,
the doctors were willing to proceed much more boldly. The theories
they developed have special interest in this study because of the role
they conceded to local courts. At first sight it might seem that the local
courts then existing in Italy had not much to offer. The courts of many
Italian tmvns were the ancient multi-member courts, composed entirely
of laymen, of the type that had been organized by Charlemagne and
that spread throughout western Europe during the late Middle Ages. 9
The members of these courts, being untrained in law, could hardly
compete with the learned doctors. O n the other hand, their members
were often chosen for their special knowledge of community traditions
as well as for their skill in adjusting disputes. In communities still
governed by custom such lay tribunals could have a most useful role
in preserving and developing local law. In medieval Italy there is in
fact some evidence that records of their decisions were preserved for
guidance in similar cases and that these lay tribunals were felt to have
special competence in validating local custom. In some Italian commu
nities they survived the rebirth of Roman law studies and acquired
some members who were trained in Roman law. These local courts
could speak with authority about their own local law, as to which the
doctors-ministers to the "common" law-had no special interest or
competence.
The approach of the doctors to the phenomena of custom was on the
whole extraordinarily favorable. Once the problem of conflict with
Justinian's legislation had been resolved or skirted, restraints were
removed. The capacity to develop local custom was recognized for
almost any community or group. The length of time required to estab
lish "immemorial" custom they borrowed from the rules for prescrip
tion; some of the early glossators thought that twenty years should be
required but it came to be the prevailing view that ten years were
enough. 10 Within the ten ( or twenty) year period it was necessary to
have two "acts of usage," i.e. acts or transactions that conformed to the
• Pertile, Storia <lei Diritto Romano (2d ed., 1896), I 390-96; Calasso, Medio Evo
del Diritto, I 2 10- 12 (1954). Pertile, Storia de! Diritto Romano (2d ed., 1900),
VI, part I, 199-224, describes the work of the Carolingian scabini and their later
derivatives in Italy. The comments in the text that follow in the same paragraph are
also based on references by these Italian authors.
The displacement and transformation of lay courts in France and Germany, derived
from the Carolingian model, are discussed by Dawson, Lay Judges, Chapter II.
0
' Brie, Gewohnheitsrecht, 105-07, 141-43.
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rule in question. 11 It soon became clear that the "acts of usage" they
had mainly in mind were judicial decisions. Some of the early doctors
indeed denied that private transactions, outside a court, could create a
custom affecting the rights of other persons. But all the doctors, both
early and late, agreed that two court decisions in the ten ( or twenty)
year period, purporting to apply the local custom, would provide at
least prima facie proof that the custom existed and was binding on the
community.12
How did this square with Justinian's maxim, non exemplis sed
legibus iudicandum? The answer seemed simple: the rule was estab
lished, not by "examples, " but because it was custom and the "examples"
were merely modes of proof.1 3 To evade non exemplis was thus very
simple, but other problems lay in the weeds. Since the Corpus Juris,
and especially Julian, had attributed the force of custom to the consent
of those who followed it, the doctors became more and more engaged
in psychological inquiries. The two "acts of usage" became in effect
merely formal requirements, with something more needed to show the
essential element of popular consent. One jurist suggested a distinction
between cases involving humble persons or minor matters and cases
involving great persons, because in the latter the judge could "conjec
ture" that the people had given their tacit consent. 14 Some doctors
suggested a numerical count of the persons present when the judgments
were rendered, the custom to be binding when the count reached a
11
Brie, Gewohnheitsrecht, 108, 143-44. The test of two "acts of usage" was derived
in part from the statement of Ulpian in D.22.5 . 1 2 : "Where the number of witnesses
is not specified, two suffice." But some writers also used a text in the Code (C.1 .4.3.4.)
that could hardly have been more wildly irrelevant-a statement coming from some
late Roman emperors that a pardon should be denied to a criminal who had com
mitted more than one crime and who had therefore followed a "custom" of commit
ting crime.
1
• Brie, 109-10, 145-46. Lest the doctors be thought to be unduly bold in this
instance, it should be pointed out that the Digest (D.1 .3.34) had said: "If anyone
appears to be confident as to the custom of a city or province, I think it should be
ascertained first whether the custom has been confirmed in any contested judgment."
13
Accursius, gloss to D.1.3.32.1, verbo inveterata: "But how is custom introduced
in the ten-year period? I answer: if a j udgment was rendered twice within that period,
or if a complaint interposed against such custom was twice rejected by a judge, as in
D. 1.3.34, C . 1 .4.15 and D.1.3.38. But then we would decide according to examples,
against the prohibition of C.7.45 . 1 3 . But one can say: not according to examples but
according to custom, which is proved by examples and the lapse of 10 years" [the
citations given by Accursius to texts of the Corpus Juris have been translated into
modern forms}.
Other glossators who discussed the problem of reconciling non exemplis with the
two-judgments formula are referred to by Brie, Gewohnheitsrecht, 1 10.
1
• Nicolaus Rufulus, a Neapolitan who lived in the period ( approximately)
from
1 220 to 1295 and whose gloss on the subject is given by Edward M. Meij ers, Iuris
Interpretes Saec. XIII ( Naples, 1924 ) , 1 36. Biographical data on Rufulus appear in
Meijers, 93-95.
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majority o f the local population. Bartolus, writing i n the fourteenth
century, brushed these distinctions aside and was content that the
lawyers sitting in court should "represent" the people in giving tacit
consent. 15 These complications need not detain us. It is enough to note
that the theory of custom provided means for adjusting Roman law to
the needs of a greatly changed and still changing society and that it
was also a useful though limited means for evading Justinian's prohi
bition, non exemplis. As we shall see, for centuries thereafter-in
France into the twentieth century-this has remained the orthodox
theory, foreclosing further thought on the subject: rules that emerge
from judicial decisions can be accepted as law if the tests for custom
are satisfied.
But we are now concerned with main attitudes, rather than the
devices by which case law could be smuggled in. Main attitudes were
influenced most by changes in the methods and purposes of Roman law
studies. These changes were under way while Accursius was preparing
his Great Gloss but they did not have their full effect until the four
teenth century. A symptom of changing attitudes was the influence on
practice of the Great Gloss itself. The men who followed Accursius,
usually described as post-glossators or commentators, developed a lit
erary form of commentary that was freer in style and usually much
fuller in content. Of this group the great leaders were Bartolus ( 1 31 41 3 5 7 ) and Baldus ( 1 3 2 7 - 1 400 ) . Critical study of the Corpus Juris
continued, new problems were discovered, new views were advanced. As
the layers of doctrine encrusted the great document, the Corpus Juris
became more and more an instrument for organizing a system of Italian
law. In some degree, increasing with time, this had been its function
from the first beginning of the Italian reception. Now the learned men
'" The glossators who spoke on this question had been unwilling to adopt a simple
principle of majority rule but had accepted the idea that the people were represented
by their political leadership. Brie, Gewohnheitsrecht, 1 1 1-12. Among the post-glossa
tors the principle of majority rule made greater headway, as did the notion that con
sent might be inferred from acquiescence. Brie, 146-51. The views of Bartolus are
offered here not only for their own substance but as a sample of his own argumen
tative style. Several additional refinements and subdistinctions are omitted here for
lack of space. Bartolus, commentary on D.1.3.32, # 2 1-23 :
"Sometimes the custom is written down i n public documents because a judge has
adjudged between two parties that the custom is such and such. The question is
whether such pronouncement creates evidence as to all persons. Azo seems to hold
that it does in his Summa Codicis. Contra are Jacobus, Baldus, Jacobus de Are,
Peter and Cynus, on the ground that the rule is that res inter alios acta does not
prejudice others (aliis non praeiudicat) . Nicolas, Matthew, and Martinus de Fano
hold to the opinion of Azo that such j udgment makes law for all. * * * It is not
an objection that it is res inter alios acta, because this notion applies in those
matters that relate to private right, such as, whether such and such land belongs
to Titius, but in those matters that relate to public law, as that such and such is
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were to move far beyond mere exposition of the Corpus Juris and
undertake a much more ambitious task. In doing so they changed the
nature of the Italian reception and also the content of the Roman law
that Italy was to transmit to the rest of Europe. The changing judicial
system of northern and central Italy brought needs that speeded this
transformation.

The Italian Syndicate Courts
The free Italian communities of the thirteenth and fourteenth cen
turies had special problems in finding trustworthy p olitical leadership.
In many towns of northern and central Italy the creation of new forms
of self-government had been marked by protracted conflict between the
emerging commercial classes and the military aristocracies. There were
also proletarian parties, rivalries between leading families and their
adherents, and recurring conflicts up and down the land between the
partisans of Empire and Papacy. In order to secure impartial judges,
many of the towns began during the thirteenth century to import
persons with legal training and appoint them for short terms in judicial
offices-usually one year or six months. During their periods of service
elaborate precautions were taken to prevent social contact with the
inhabitants and to immunize them from every kind of financial or
personal influence from within the communities they served. There
developed a considerable group of professional judges and legal advisers
who moved from town to town at periodic intervals. 1
These extreme measures to safeguard the neutrality and independence
of the judiciary might have had no important consequences if they had
9.

the custom, then the decision prejudices all ( omnibus praeiudicat) , for the reasons
given. I believe nevertheless that if the person against whom such a judgment is
produced wishes to prove the contrary, he should be heard. * * * Sometimes one
finds a writing, not containing a custom but one from which a custom is derived.
For example, two judgments are presented, rendered within 10 years, in which the
entire estate is adjudged to the eldest son, although it is not written in the decree
that such is the custom. The problem arises whether the custom is proved by such
j udgments. On this point the French doctors indulge in their own fantasies more
than in reason, saying that this is not sufficient and if a city has a thousand
inhabitants it must be proved that there have been rendered j udgments before
enough persons to constitute a majority of the people; otherwise in cases of doubt
it is presumed by them that 20 persons were present when each judgment was
rendered. But these are fallacies even though Cynus adheres to them. You will say
boldly that the custom has been proved, * * * nor is it necessary to prove that a
majority of the people had knowledge, since a final judgment is rendered after a
great contest, as is laid down in C.7.57.7, and the law presumes that a majority of
the people know of it, or at least a majority of the counsellors at Jaw, who repre
sent the people. For by reason of their very office, the presumption is that coun
sellors at law know what happens in the courts they frequent. * * *"
1
Engelmann, Die Wiedergeburt der Rechtskultur in Italien, 62-72. Both in this
section and in the next I shall rely heavily on this remarkable book. It has been j ustly
criticized for the general theories of history and law that embellish his account of
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not been coupled with personal liability for misconduct i n office. This
liability had antecedents in Roman law, which provided for medieval
Italians a starting point that could not have been more sharply different
from that of Anglo-American law. The immunity of judges from per
sonal liability while acting within their "jurisdiction" was established
early in English law, is usually defined as absolute, and in American law
provides the prototype from which immunities of other public officers
have been derived and by which they are often measured. 2 The origins
of the Roman law rules on the subject are obscure and are still debated. 3
Their survival into the classical period can be in part explained by the
heavy reliance in praetorian procedure on lay judges who were almost
wholly exempt from other forms of control. What the glossators found
was a group of passages in the Corpus Juris that spoke of a personal
liability of the ittdex who, out of favor or bribery, rendered an unjust
judgment and "made the case his own. " The liability rested on some
kind of "fraud" ( doltts) , but in two passages at least it was suggested
that "imprudence" (impmdentia ) was enough. 4
These intimations were expanded and confirmed by the glossators
and their successors : any judge who rendered an unjust judgment
Italian developments, such as his accusation that Germanic peoples were predisposed
to "formalism," his insistence that Roman legal science of the classical period was
transmitted in pure form to the Italian middle ages, and his unlimited admiration for
the "justice-culture" that was organized out of supposedly "pure"' Roman materials
in the towns of northern and central Italy. Criticism of these and other general theses
advanced by Engelmann appear in Genzmer, "Kritische Studien zur Mediaevilistik," 61
Z.S.S. (rom. ) 276 ( 194 1 ) , and Wieacker, "Gerechtigkeit und Rechtsanwendung im
oberitalienischen Strafrecht des Mittelalters," 60 Zeitschrift fur die gesamte Strafrechts
wissenschaft 591 ( 194 1 ) . Other criticisms appear in the shorter reviews by Kaser,
4 Deutsche Rechtswissenschaft 279 ( 1939 ) ; Astuti, 46 Bullettino dell'Istituto di
Diritto Romano 4 1 5 ( 1939) ; and Leicht, 1 2 2 Archivio Giuridico 200 ( 1939 ) .
It is inevitable that value j udgments so strongly held as Professor Engelmann's
should influence somewhat his treatment of details and his arguments at some points
must be treated with reserve. But all his critics unite in praising the immense quantity
of evidence that he unearthed. The superstructure of theory that he erected does not
seem to me to invalidate the main structure of his argument.
2
Louis Jaffe, Judicial Control of Administrative Action ( Boston, 1965 ) , 240-44;
E. G. Jennings, "Tort Liability of Administrative Officers," 21 Minn. L. Rev. 263,
270-97 ( 1937 ) ; A. Rubenstein, "Liability in Tort of Judicial Officers," 15 Univ. of
Toronto L. J. 3 1 7 ( 1964 ) .
3
There is some evidence to indicate that the Twelve Tables themselves had provided
a death penalty for iudices who were proved to have accepted bribes from litigants.
Moderation of the penalty was accomplished by action of the praetors, and in the
later praetorian edicts there was an express provision for a "penalty" against the iudex
who /item suam facere intelligitur. It seems probable, however, that both the extension
of liability beyond cases of fraud and the attempts to define its amount were intro
duced by the compilers of the Corpus Juris. Lene!, Edictum Perpetuum ( 3d ed.,
Leipzig, 1927 ) , 1 68-69; Pernice, Labeo: Romisches Privatrecht im ersten Jahrhundert
der Kaiserzeit ( Halle, 1900) , 168-72. Debate over the origins of the liability still goes
on. H . Huebner, "Zur Haftung des iudex qui /item suam fecit," 5 Jura 200 ( 1954 ) .
' D. 50.13.6 ( Gaius ) : "If the judge makes the case his own (/item suam fecerit) ,
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through his own "ignorance" or "imprudence" became personally liable
for the damage caused to the losing party, without any right to indem
nity from the winner who had gained. As an analogy they invoked the
physician, who purported to have expert knowledge and who should be
liable for the injury caused through the failure of his treatment to
comply with professional standards. They conceived the liability in
general terms, as applying to subordinate officials, even legal advisers,
but its weight obviously fell most heavily on the peregrinating profes
sionals who were hired by the towns as judges, precisely because they
were chosen for their special expertise. 5
The effects of this doctrine were increased by special legislation
passed in many of the cities and towns. Local "statutes" made still more
explicit the personal liability in damages of judges who decided errone
ously through ignorance or "imprudence, " often with quadruple dam
ages for those who knowingly or "fraudulently" violated the law. 6 Much
more important was the organization of a formal inquisition, the
syndicate procedure, through which the holders of judicial office could
be called to account. For periods specified, usually ten or fifteen days
after their terms of office had expired, the departing judges were
required to remain in the town and face an inquisition on all their
official acts. Leniency toward delinquents was more and more strictly
it seems that he is not properly liable for delict ( ex maleficio) , but because he is not
liable ex contractu and assuredly seems to be somewhat at fault, even though merely
through imprudence, it seems that he is held quasi ex maleficio in an action in factum,
and he will incur a penalty in the amount that is found to be equitable on the facts
through the discretion of the j udge." A similar quotation from Gaius, omitting any
reference to the penalty or its amount, appears in D.44.7.5.4. But Justinian's Institutes
4.5.pr. reproduce the substance of Gaius' longer statement in D.50. 1 3 .6 including the
references to imprudentia and to the discretionary penalty.
D.5. 1 . 1 5 . 1 (Ulpian) : "The judge is deemed to make the case his own (/item suam
facere) when he renders judgment through fraud to defraud the law. He is deemed
to act fraudulently where either favor or enmity or corruption on his part is clearly
shown, and he should [then} be forced to pay the true value of the claim."
The impression created by these texts may well have been further confirmed by
D.2.2.2 where Paul is quoted as saying in reference to court assessors: "By this edict
the fraud of one declaring the law (ius dicentis ) must be punished; for if by the
imprudence of the assessor the law is stated otherwise than it should be, not the
magistrate but the assessor should suffer."
It has been suggested that "making the case his own" could mean that the iudex
"took on himself the responsibility of saying what the law was instead of consulting
an authority." A. M. Honore, Gaius (Oxford, 1962 ) , 102. If correct this suggestion
would mean that there were classical antecedents for medieval Italian practices, but it
is only a suggestion.
• Engelmann, Die Wiedergeburt der Rechtskultur in ltalien, 3 54-93. Among authors
of the late thirteenth and fourteenth centuries it was even agreed that the liability
of the ignorant or imprudent judge was not affected by the fact that an appeal from
his erroneous decision was available but was not filed or, if filed, was abandoned.
Engelmann, 397-404.
• Engelmann, 415-22.
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forbidden; officials who failed to enforce these liabilities were them
selves threatened with penalties. 7 The personal attendance of the judges
themselves was ensured by solemn oaths that they were required to take
on their initial entry into office, by withholding instalments of their
salaries, by pledges of their property, or by the suretyship of third
persons. 8 The duty to conduct the inquisition fell at first on the judges'
successors in office, but from the fourteenth century onward local legis
lation tended more and more to arrange for special courts, with detailed
directions for choosing their membership. The numbers appointed to
these "syndicate" courts varied widely-usually three or four, sometimes
six or seven, and occasionally more. 9 Originally the inquest was directed
only against the foreigners who had been imported from other towns
out of distrust of local officials. By the fifteenth century, when this
system had been adopted in most of the organized towns of northern
and central Italy, officials who were local residents also were commonly
brought within its reach. 10 The procedure was extremely informal.
Complaints from any source, whether written or oral, were freely
received; but syndicate courts normally made their own inquiries, secur
ing evidence from whatever source and in whatever way they deemed
suitable. There were none of the limitations or safeguards of a criminal
prosecution. Civil and criminal aspects were completely fused. The
erring judges could be ordered to indemnify private persons injured by
erroneous decisions; in more serious cases of corruption or conscious
favoritism they could be arrested or fined. By express legislation in
many places any appeal or review was excluded.11 The syndicate proce
dure was in truth, as it was often called, a general inquisition.12
This extraordinary system can only be understood against the back7
Engelmann, 473-83.
• Engelmann, 483-89.
• Engelmann, 491-500.
10 Engelmann, 471-73, pointing out that officials who were local residents remained
subject to a "common law" liability in the courts of their own communities, so that
an exemption from syndicate procedure was not altogether a mark of indulgence to
local residents.
11 Engelmann, 577-8 1.
12
Engelmann, 525-59, gives abundant material on the procedure and powers of the
syndicate courts. The biases of Engelmann himself are revealed at many points in his
discussion. It may be useful to quote at this point his praise ( p. 5 38) of the extreme
informality of syndicate procedure. After stating that by the period of its full-scale
development most of the officials concerned had had training in Roman law he says:
"Scientifically trained, experienced judges and advocates strive for an informal proce
dure. Formalism in procedure is like any legal formalism 'primitive' and is thus in
all respects alien to the highly cultivated Roman law. The tendency to formalism is
an infallible mark of juristic inadequacy, and a formalism imposed by statute is a
mark of a lack of faith in the competence or devotion to duty of judges and advocates.
. . . It is clear that the use of an informal procedure against officials who have fled
from syndicate proceedings should not be considered an exceptional provision for the
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ground of class and party conflict in the late medieval Italian towns.
It reflected fear and distrust, not only of judges but of all agencies of
government. As time went on the sanctions and the procedure became
more, not less, severe in the desperate effort to neutralize judges and
isolate them from the hatreds and suspicions that pervaded the
town communities. Far from being the high water of Roman legal
culture, as its historian has contended, the syndicate procedure of
northern and central Italy seems rather to have been a symptom of
deep-seated social disorder.13 It had lasting effect in recasting the rela
tionships between the courts and the learned jurists.
1 0. The Primacy of the Learned Men
Learned men had clearly been needed to make Roman law intelligible
to the societies of the late Middle Ages. It was only through a strenuous
effort of scholarship that the Corpus Juris could be mastered as a whole
and its material shaped into usable forms. The first stage in this great
task was in effect completed by the glossators during the period of
about 1 50 years up to the completion of the Accursian gloss. After this
point the work of elucidating the Corpus Juris was bound to go on,
just as local law in Italy itself was sure to develop in new directions
in response to a changing environment. But the relations between
"common" law and local law and the distribution of the work-load in
the development of each would greatly depend on the internal arrange
ments adopted in the cities and towns of Italy. The particular question
that concerns us here is whether judges were to have an important share
in the continuing processes of change and readjustment. For northern
and most of central Italy the answer was to be decidedly in the negative.
It may be, of course, that this negative answer was predetermined. But
in timing there was at least this coincidence-at the stage when the
case of :flight but merely as an indication of the appropriately rapid and informal
procedure of syndicate proceedings themselves."
Engelmann concluded (pp. 5 59-61 ) that the almost complete absence of protest
among doctrinal writers showed that the syndicate courts rarely abused their powers,
that the population of the towns had faith in the justice administered by them, and
that concern for the reputations of their own communities led town officials to dismiss
false accusations against judges. But Engelmann elsewhere ( pp. 508-59) presents
evidence that there was no greater trust in the impartiality of the syndicate courts
than there was in the judiciary generally: their members were often locked up and cut
off from all communication with other persons during the period of their service and
in some places foreigners were imported to serve in the syndicate courts as they were
for other judicial posts.
13 The effects on the criminal law of the dissensions and hatreds in the Italian towns
are graphically described by George Dahm, Das Strafrecht Italiens im ausgehenden
Mittelalter ( Berlin & Leipzig, 193 1 ) , 9-18. Their relevance to Engelmann's thesis is
discussed by Wieacker, "Gerechtigkeit und Rechtsanwendung im oberitalienschen
Strafrecht des Mittelalters," 60 Zeitschrift fiir die gesamte Strafrechtswissenschaft 591,
595.97 ( 194 1 ) .
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work of the glossators was being condensed and organized into more
usable form, the judiciary of the free Italian towns was becoming a
trained but transient corps, cut off from contact with the local popula
tion and subject to the disciplines of the syndicate courts. In their
perilous isolation they turned to the doctrines of the learned doctors for
the refuge and shelter they needed.
The enormous influence of the Accursian gloss can hardly be ex
plained except through the need for an authoritative text on which
judges, practitioners, and legal advisers could safely rely. There is at
least considerable doubt whether this kind of service was a primary
object for Accursius himself in undertaking his compilation; 1 it was
convenient for many, including law teachers, to have at hand a short
but reasoned summary of approved opinions of the kind he prepared.
But its prestige among practitioners reflected much more than its
greater convenience. The Accursian gloss soon acquired an authority
of its own, not quite displacing the Corpus Juris but for most purposes
treated in legal practice as in itself sufficient. From many sources comes
evidence of reluctance to depart from the conclusions of the gloss, a
reluctance that was shown even by great doctors of later times, such
as Bartolus and Baldus, when they themselves gave expert opinions.2
The great doctors were not the only ones to give expert opinions.
From the latter part of the thirteenth century onward, men who had
been trained in the schools of Roman law were being organized on a
massive scale to give advice to the peregrinating judges. Many of the
experts called upon were local persons, without high academic standing.
One particular reason for the use of local experts was the ignorance
of local customs and legislation on the part of judges who had been
imported for short terms of judicial service but who were nevertheless
held accountable if they failed to comply with local rules. 3 But even
' Genzmer, "Kritische Studien zur Mediaevilistik," 61 Z.S.S. (rom.) 276, at 3 19,
points out that Accursius began his work on the Gloss about 1220, before local
legislation had begun to create the syndicate courts.
• Engelmann, Wiedergeburt, 175-204. Of the many examples given by him it may
be helpful to reproduce one here. On page 198 Engelmann quotes Baldus, commenting
on one of Justinian's Novellae ( 1 18, c.2 ) which discussed the question whether
inheritance in collateral lines should be per capita, as it had been in earlier Roman
law, or per stirpes. Justinian provided in this Novel that collateral heirs should share
equally per capita and Baldus stated his own view that this result conformed to
"natural reason." But he pointed out that the Accursian gloss declared for inheritance
per stirpes, giving a reason ( which Baldus declared to be insufficient) that "the
descendant represents his line out of the necessity of nature." Baldus then quoted
Azo as favoring Baldus' own view but added : "Fearing to deviate from the glosses
in giving legal opinions I have already given counsel in accordance with the Great
Gloss, though it seems to me that the opinion of Azo and his followers is more
consistent with the text of the law and with nature."
• Engelmann, 254-55.

1 40

The Oracles of the Law

on questions that depended wholly or in part on the "common" law,
both the theory of the doctors and much local legislation authorized
j udges to seek legal advice in difficult or doubtful cases. The impulse
of the j udges to seek shelter behind the experts was so strong, in fact,
that it had to be restrained. Unnecessary references not only caused
delay but piled up costs, since consultants' fees were ordinarily charged
to the litigants. Presumably for these reasons both the doctrine of the
jurists and local statutes forbade judges to secure expert opinions in
cases that were not seriously in doubt; some statutes set minimum
limits of value for cases in which expert opinions could be secured
and a few towns required the consent of the parties. 4 On the other
hand, most local legislation of northern and central Italy made con
sultation compulsory where both parties demanded it, at least in civil
cases; and where such demand was made, the judge's refusal to con
sult a "wise man" ( sapiens) would make his judgment void. 5
The expert whose advice was invoked acquired a large if not pre
dominant share of responsibility for the final decision. "Common law"
doctrine at nest declared that an expert's opinion was in no way binding
and likewise had no effect in relieving the judge of his own personal
responsibility in syndicate procedure. But expositors of "common law"
doctrine soon advanced the view that an expert opinion secured by
consent of the parties was binding in the absence of manifest error. 6
From the fourteenth century onward this result was very commonly
provided for by local statutes. Some statutes went further and made
expert opinions binding in most or all types of civil litigation, though
usually not in criminal cases. 7 To the extent that expert opinions were
made formally binding, the judges who conformed to them were
usually exempted from all personal liability. 8 Even with expert opinions
that were not technically binding, it must have required some fortitude
for a judge to reject the conclusions of an expert referee, which would
usually be expressed in a written opinion. And on the other hand,
judges who had such certificates at hand, to meet challenges presented
in syndicate proceedings, must often have found as a matter of fact
that an expert opinion, though not technically binding, was a most
useful and effective form of liability insurance.
• Engelmann, 2 55-68.
• Engelmann, 276-91 .
• Engelmann, 309-14, 405-08.
7
Engelmann, 3 1 6-28.
• Engelmann, 408- 1 5 . Some doubt might still remain because of the reservations
often made by legal doctrine or in the statutes themselves for cases in which the
expert opinions contained "manifest error or injustice" and should therefore not be
followed.
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The liabilities of judges could thus be not only diluted but in some
degree-in theory at least-actually transferred to their expert ad
visers. For this transfer of liability there was, again, some authority in
Roman law. As I have said, court assessors--legal advisers--had been
used under the Roman principate and still more widely in the late
empire. One text of the Digest had expressly declared that if a court
assessor gave erroneous legal advice, even though merely through his
own "imprudence," he and not the magistrate should "suffer" for it. 9
This passage had lent support for the liabilities cast by the Italian
doctors on all "ignorant" persons who had a share in judicial admin
istration. Propelled by logic, though it clearly worked to their own
disadvantage, the expositors of the "common law" recognized that a
legal expert was personally liable if his negligence or inexperience
produced an erroneous opinion on which a judge then relied. This
conclusion was confirmed in some places by express legislation.10
The personal liabilities of the experts were apparently not often en
forced, though one remarkable story suggests how far some doctors
were willing to go. A well-known doctor of law, Jacobus, had advised
a court in a criminal case that it was proper to execute a man who
confessed, without torture, that he had committed theft. After the
court had followed the advice of Doctor Jacobus and caused the man
to be executed, the question arose whether Doctor Jacobus himself
should not suffer the death penalty, since it was against the law, as he
should have known, to execute a criminal on his own confession without
additional evidence or investigation. When "several" experts were con
sulted they agreed that Jacobus should be killed for his bad advice,
though in the end their opinion was rejected.11 Doctrines like these,
even though for the most part not enforced, must have served as a
• D.2.2.2, quoted above, section 9, note 4.
0
' Engelmann, 422-30. The liability was conceived as "subsidiary" to that of the
officials to whom the advice had been rendered and in civil cases was apparently
enforced by separate action rather than in syndicate proceedings.
" Engelmann, 461, 465-66. The report of this incident comes from the fifteenth
century author Tartagnus, who himself concluded that Dr. Jacobus should be executed
only if he was guilty of dolus and that the question involved was doubtful enough
so that no dolus could be found.
The theory under which Dr. Jacobus would have been executed was the so-called
"requital" theory, which Engelmann praised as not a revived version of the !ex talionis
but "an incontrovertible principle of the highest equity" which required that one per
son apply to himself the rule that he had applied to another ( pp. 446-47 ) . It was used
as an argument for extension of the liabilities for erroneous decision or counselling
and had its most important specific application in criminal cases, where it was used
to justify punishment of the j udge with the same penalty as he had erroneously
imposed on the accused. Engelmann, 446-66. Despite Engelmann's high praise for the
"requital" doctrine, it is difficult to see why it was anything more than a return to a
primitive system of reprisals.
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constant reminder to the expert advisers that, though they held no
public office, they shared responsibility for the administration of
justice. The distinctions between official and private duty had been
effectively blurred.
The volume of expert opinions rendered was so enormously great
that the great doctors in the law schools could not meet the need.
Large numbers of men with less repute had to serve as agents in
transmitting to the courts the conclusions reached in the doctors'
writings. There appeared in some places, indeed, a protectionist
tendency in the form of statutory requirements that local lawyers be
used where available, unless the parties consented to the use of non
resident jurists. 12 The problems confronting these local practitioners
grew much greater with the passage of time: as the Accursian gloss
receded into the past, new themes were developed by the post-glossators
and the divergences among the doctors grew wider. During the four
teenth and fifteenth centuries the "common opinion" of the doctors
gradually took the place of the Great Gloss as the source on which
the local experts must draw.13 Among the later doctors Bartolus and
Baldus had unquestioned primacy, but their views by no means always
prevailed and new opinions continued to emerge. It became a more
and more burdensome task to extract the "common opinion," or where
there was disagreement, the opinion of those with greater authority.
The leading doctors of the fourteenth and fifteenth centuries ex
pended much of their own effort in direct service to the courts and
to practitioners. They were often requested to render their own expert
opinions ( consilia) on questions that had arisen in actual litigation.
Collections of their consilia were published, later printed, and were an
important part of the developing literature. In their other writings
also, their commentaries and treatises, they could not fail to have it in
mind that their conclusions were being digested by the local court
assessors and if accepted by the other doctors would become part of
the "common opinion," thus acquiring in effect the force of law. They
had moved far beyond mere exposition of the Corpus Juris, even
though they were still exceedingly expert in reading and dissecting it.
They were mainly concerned with building a rational structure of
theory that could provide a bridge between "common" law and local
law,1 4 that was workable in its applications and met the needs of their
own time. It was their remarkable success in making these adaptations
12

Engelmann, 295-99.
Engelmann, 215-39.
,. An illuminating study of the bridge-building process is that of Charles Fried,
13
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that mainly accounts for their dominant position in late medieval Italy
and the enormous influence they were to have in other countries of
western Europe.
Yet it must be remembered that despite their preoccupation with
the problems of their own time and place, the great doctors were still
and always academics. Their prestige and authority did not depend on
their social status or their tie with political leadership but on their
mastery of a bulky literature. They had a vast apparatus to administer,
a structure of order to maintain and refine, using scholastic methods
of disputation that grew more complex as time went on. If one com
pares them with English lawyers of the fourteenth and .fifteenth cen
turies, it becomes apparent how much England lost by severing the
tie between law practice and the universities. The wretched poverty
of English Year B ook learning stands in striking contrast to the
wealth and range and intellectual power of Italian legal literature of
the fourteenth century. Bartolus and Baldus were adept in solving
specific problems, but they also mastered the whole vast inheritance
from antiquity and reshaped the law of their own society according to
a grand design.
What this meant for the role of judges should by now be apparent.
Why should the doctors cite judicial decisions when the doctors in
effect dictated the decisions? They had even less incentive than the
Roman classical jurists, who were likewise advisers to judges and mag
istrates. Even if the consilia of the great doctors were not formally
binding, they must have been usually binding in fact. Among judges,
lawyers, and legal advisers the search for authority was continuous, but
authority was not found in judicial opinions. The authority was that
of the learned men, filtered down through less learned men. Learned
"The Lex Aquilia as a Source of Law for Bartolus and Baldus," 4 Am. J. Legal Hist.
142 ( 1960 ) .
So many have written concerning the working methods and contributions of the
commentators that extensive citation on these topics is hardly needed. It seems worth
while, however, to quote the comment from Paul Koschaker, Europa und das
romische Recht ( Munich, 1953 ) , 88-89: "Though the glossators clarified the meaning
of the rules of the Corpus Juris in a manner that is unsurpassed to the present day,
it soon followed that these rules in their practical application encountered difficulties
and that in practice it was impossible to disregard the law in force as it appeared in
Italy in the statutes of the communes, the Lombard law or canon Jaw, but that rather
a synthesis of these diverse elements must be attempted. The commentators achieved
such a synthesis creatively in juristic form and thereby were the first to make possible
the adoption of Roman law in practice. Their absolutely unhistorical, authority
directed thought, which made possible the adaptation of the Corpus Juris to the
conditions of their time, greatly facilitated their task. The glossators knew only
Roman law, but for the commentators it was, though the most important, merely one
element in a legal system that included native sources, such as custom, statutes and
canon law."
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and less learned alike were excessively busy, extracting from the doctors'
writings a shelter of doctrine behind which judges might hide.
There is some interest and there may be some profit in speculating
as to what might have been. The experience of Sicily and Naples sug
gests some possibilities. These territories in the south were as much
exposed as the rest of Italy to the tides of Roman doctrine, but strong
territorial governments were able to provide discipline and control
over public officials. As a result they did not develop the govern
mental forms, with their transient judges, that were common in north
ern and central Italy. 15 Syndicate procedure was known and somewhat
used, but the Neapolitans eliminated its more monstrous features and
in proceedings against delinquent judges introduced some of the safe
guards and limitations appropriate in a criminal prosecution. 16 With
trained permanent judges the Neapolitan courts in the course of time
developed a considerable reputation. Their decisions were reported, were
widely studied in the rest of Europe, and became a respected part of
Romanesque literature.17 Even more interesting are the papal states,
whose law had a somewhat larger infusion of ideas derived from the
glossators' first cousins, the canonists. Here too political authority pro
vided an adequate system of appellate review, centering in the papal
Rota Romana. Staffed with trained and reliable men, some of them
leading canon lawyers, the Rota Romana had great prestige. From
the fourteenth century onward, its decisions were reported and had
great influence in developing not only the general law of the church
but the secular rules in force in the papal states themselves. 18 With
10 Engelmann, 61-62. The significance of this contrast is suggested by Professor
Wieacker, "Gerechtigkeit und Rechtsanwendung im oberitalienischen Strafrecht des
Mittelalters," 60 Zeitschrift fiir die gesamte Strafrechtswissenschaft 591, 596 (1941 ) .
0
' Engelmann, 539-40, who makes clear his disapproval of the Neapolitans for this
departure from the ideal Roman "justice culture."
17 Examples: Decisiones Neapolitanae D. Mattaei de Affiictis (Lyon, 1534) ; Deci
siones Novae Sacri Regii Concilii Neapolitani nunc editae per Dominum Antonium
Capycium (Venice, 1541 ) ; Decisiones Sacri Regii Concilii Neapolitanae per Thomam
Grammaticum (Venice, 1557) ; Decisiones Regni Neapolitani, Auctore D. Francisco
Vivio (Venice, 1592). Some of these, especially the two first listed, went through
several editions.
These "reports" were in each case prepared by a member of the court itself. In
most instances the facts were stated fully enough to make the problem before the
court intelligible. Opinions expressed within the court were often reproduced, espe
cially if there was a difference of opinion, and the result was reported if a result
was reached. Sometimes the author merely said that a question was raised and then
went on to discuss it at length. In general the "reports" were really little treatises,
the citations being to Bartolus, Baldus, and the other standard authors.
18
Charles Lefebvre, Les Pouvoirs du Juge en Droit Canonique (Paris, 1938),
247- 5 5 ; Calisse, "II Diritto Commune con Riguardo Speciale agli Stati del!a Chiesa,"
Studi in Onore di Enrico Besta (Milano, 1939) , II 417, 426; Ermini, "La Giurispru
denza della Rota Romana come Fattore Costitutivo dello Ius Commune," Studi in
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the examples of the great Neapolitan and Roman courts before them,
learned members of other Italian appellate courts, when such courts
were organized somewhat later, likewise issued reports of their deci
sions. Though studded with references to the learned doctors and cast
in a strictly Bartolist mold, they showed at least that the reticence
imposed earlier on Italian judges was not the result of a national trait. 19
The legacy of the medieval Italians to the rest of Europe might
have been substantially different if similar leadership had been as
sumed by other courts, earlier and on a larger scale. In that event the
reception of Roman law in Italy might have been more gradual, much
more selective and diffused, as it was to be in France. Great intellects
like those of Bartolus and Baldus might then have been not so strongly
impelled to fuse Roman law with native materials and apply it directly
to the problems of their own time. As it was, the learning and logic
of the great Italian doctors replaced whatever contribution a trained
judiciary might have made. For the future of law in the West this
was no misfortune, since they left behind a vast repository of ordered
legal ideas on which all of Europe could draw.
Summary
Roman law, like English law, grew to maturity with little help from
express legislation. The law of a small community of embattled farmers
was adjusted to the needs of an imperial city by piecemeal changes over
centuries, in the process of deciding individual cases. It would be hard
Onore di Francesco Scaduto (Firenze, 1936), I 285; Friedrich von Schulte, Geschichte
der Quellen und Literatur des canonischen Rechts ( Stuttgart, 1877) , II 69-70.
,. Cesare Barzio, Decisiones Almae Rotae Bononiensis (Venice, 160 3 ) . Where dates
appear they fall within Barzio's period of service on the Bologna court, which ended
in 1603.
Doctor Marta, Decisiones Almi Collegii Pisani (Venice, 1613 ) . These are explana
tions of the "votes" of Dr. Marta while serving on the court at Pisa, though with
many references to the views of colleagues.
Annibale Fundatia and Camillo Gypsio, Decisionum Selectarum Almae Rotae
Bononiensis . . . Opus (Bologna, 1616 ) . This edition of judgments of the Bologna
court is especially interesting since it reproduced in full the extensive reasoned
opinions that were prepared by the judges on the court and filed as part of the court's
official records. The earliest decisions reported come from 1540 and they stretch over
the whole period to the date of publication, 1616.
Antonio Monacho, Decisiones Florentinae Criminales, Civiles et Mixtae; Decisionum
Lucensium, Florentinarum et Bononensium Criminalium et Bononensium Criminalium,
Civilium et Mixtarum Libri Tres; Decisiones Bononienses Criminales, Civiles et
Mixtae (1620) . These collections reported a total of 2 1 3 decisions of the appellate
courts of Lucca, Florence and Bologna, of which the author was successively a
member. Where dates of the decisions are mentioned they range for the most part
between 1580 and 1619.
M. A. de Amatis, Decisiones Almae Rotae Ferrariensis (Venice, 1 623 ) . The court
at Ferrara, of which de Amatis was a member, was created in 1599, as the preface
reveals.
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to .find a clearer example of case-law growth. But the direct agents of
change were praetor and iudex, transient laymen, whose own reasons
for action were not recorded. The reasons that did, or should, con
trol them were supplied by the jurists, who in their earliest form
were actually priests, giving oracular responses though with Roman
decorum. After law had been secularized, the authority of the jurists
was preserved by the stratification of Roman society. Their authority
did not depend essentially-for long it did not depend at all-on the
holding of a public office. Their modes of thought and their main
inspiration came from their intimate contact with specific problems,
especially problems that had been raised in actual litigation. They
were case-lawyers in a larger sense, though they had no formal connec
tion with adjudication and did not cite judicial decisions. Even in the
last 100 years of the classical period, when the leading jurists were
drawn increasingly into the imperial service, the style and content of
their work continued the ancient tradition of a small highly trained
elite whose authority outwardly did not rest on the holding of a public
office.
Through the new system of imperial courts, developed late in the
classical period, all the conditions appeared for a system of case law,
reflecting the practice of imperial judges. But the whole impulse to
magnify the personal authority of the ruler reduced his servants more
and more to anonymity. This tendency was greatly increased under the
late empire and was strongly confirmed by an authoritarian ruler,
Justinian, who emitted quite incidentally a statement cast in the form
of a maxim-non exemplis sed legibus iudicandum est. Since there
was little else in his compilation that seemed to contradict it, in later
times this statement was believed to express an ancient and essential
truth.
The revival of Roman studies in Italy brought no disposition to
question this conclusion, even if the medieval students of Roman law
had felt free to do so. They did develop a theory of custom which ex
plicitly gave to judicial decisions an important function in establishing
local custom. But major and continuous innovation, through judges with
independent powers, was wholly foreclosed by the judicial organiza
tion of the Italian towns. Through formal inquests the judges became
responsible in a most direct and poignant way-they were personally
liable for erroneous decisions. To protect themselves, judges retreated
behind the shelter that the learned men had erected. The Roman tra
dition of a legal elite, detached from any public office, was transferred
to a group of academicians, whose authority mounted with the mass
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of their wntmgs, leaving the judges wholly submerged. This is by
no means the end of the story, but if one pauses about the year 1 5 00
it would seem that the experience of Italy had confirmed the sub
ordination of judges to which the Corpus Juris had testified.

III
Germanfs Commitment to Legal Science
The experience of Germany before 1 8 00 was to confirm the con
clusion that judges must remain subordinate, but this confirmation was
achieved by a devious route. Germany throughout the late Middle Ages
wandered far off on a separate course. It then turned back to the main
high road that had been marked off long before by the post-glossators
in Italy. To an important extent it was propelled in this direction by
the activity of courts, after the courts had come to be staffed by men
who were trained in Roman law. It will be necessary, therefore, to
pay some attention to the German reception of Roman law. Despite
the important part that judges played in promoting it, the reception
did not in the end exalt their rank and influence. On the contrary,
learned men again became predominant, carrying forward into a very
different environment the traditions of late medieval Italy.
1.

German Government and Court Organization Before 1500
After the empire of Charlemagne had been divided, the monarchy
that survived in Germany made good its claim to be the principal heir.
The title of Roman Empire was not regularly assumed in Germany
until the eleventh century. Before that time the German kings had ac
quired either control or ascendancy in a vast area of Europe, not only
most of the German speaking lands but northern Italy, Burgundy, Hun
gary, Bohemia, and other lands to the east. Until late in the Middle Ages
the title of emperor depended on papal coronation but, even without this,
the kingship was enough to confer control of this immense domain,
which was conceived as the direct successor to the empire of Charle
magne. The main structure of Carolingian government was also pre
served, despite the advent in German territories of feudal forms of
organization and grants of immunities to important districts.1 In Ger
man territories and in the lands to the east, governmental arrangements
took many di:fferent names and forms. Comparison in detail with the
rest of Europe is therefore difficult. On the whole it seems that before
1
Heinrich Brunner-Ernst Heymann, Grundziige der deutschen Rechtsgeschichte (7th
ed., Munich and Leipzig, 1919) 86-88; Richard Schroder-Eberhard von Kiinssberg,
Lehrbuch der deutschen Rechtsgeschichte ( 7th ed., Berlin and Leipzig, 1932), sees.
38-40, 43, 49. (The former of these two books will hereafter be cited as Brunner,
D.R.G. and the latter as Schroder, D.R.G. }
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1200 the powers of the central government had not been dismembered
in Germany to anything like the same degree as they had in France,
though much more than they had in England.
The standard form of German court organization had likewise been
inherited from Charlemagne. It had its origins in the ancient folk
assemblies of the Germanic tribes, which operated on a principle of
group decision and included the settlement of disputes among their
miscellaneous functions. Leadership in these assemblies was often as
sumed by persons who had some claim to superior wisdom, derived
perhaps from religious inspiration or from special acquaintance with
group traditions. These wise men, law-finders, would propose judg
ments for assembly approval. It was through legislation of Charle
magne that these ancient modes of community action were fitted into
a framework that lasted long in mankind's recollection.
Charlemagne provided in each district of his empire a permanent
group of law-finders, called scabini, who were to be appointed by the
central government with a somewhat vague requirement of popular
consent. These law-finders, normally seven in number, were to have
as their presiding officer the royal district governor, the Count or Graf,
in whom was lodged the executive power. The scabini were empowered
to render judgment on their own authority in less important matters.
General assemblies of the inhabitants were to be held in each district
three times a year to deal with more important matters; decisions in
these larger assemblies probably required some kind of assent from
the suitors who attended. This form of court organization spread
widely through and beyond the empire of Charlemagne. With many
local variations it survived, as we have seen, in medieval Italy and, as
we shall see, in France. It was the characteristic form of medieval
court, preserving the ancient principle of collective decision but making
it more workable by imposing a continuing responsibility on smaller
groups of persons. There could be almost inexhaustible variations in
the methods of choosing these smaller groups, in their relations with
superior authority and in their accountability to the local communities
for whom they purported to speak. 2
The Carolingian forms of court organization still persisted up to
1200 A. D. in most of the German territories. Law-finding and judg
ment-proposing were functions still of scabini, whose name had been
Germanized to Schoffen, though other names were often used. They
sat in groups, usually twelve or fourteen instead of the ancient seven.
• Dawson, Lay Judges, 35-39, provides some references on the history of the scabini.
Francis Estey, "The Scabini and the Local Courts," 26 Speculum 1 19 (1951), gives
details for the Carolingian period.
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In most places they held their offices through permanent appointment.
They were free persons of considerable standing, owners of land who
usually belonged at least to the knightly class or in the towns to a
class of equivalent rank. In the assemblies, which were held normally
three times a year and which all local inhabitants owed a duty to
attend, the j udgments proposed by the Schoffen were usually adopted.
They could be attacked as "false" by any dissident member, but in the
absence of such formal protest the assent of the assembly was inferred.
In the Landgericht, the district court of general jurisdiction, the pre
siding officer was still the count or his representative, charged with pre
serving order within the court and enforcing j udgments approved by
the assembly. Like the English sheriff, presiding over the county court
in the time of the Normans, the count might be a great local magnate
whom it was difficult to discipline. But he was an agent still of the
central government, exercising royal authority in an organized system
of public courts which were subject in theory to the king's review. 3
It was in the struggle to maintain their empire in Europe that the
German kings lost control of Germany. Their effective power and
their physical domain reached maximum extension under Emperor
Henry VI, who died in 1197. Contests for the succession then brought
prolonged civil war, in which the Papacy and the kings of France and
England became partisans. In order to purchase loyalty and support
from German nobles and prelates, Frederick II, the winning contender,
showered them with grants of immunity from royal control and dis
tributed the powers of government among many eager hands. He con
tinued this policy after his title to the crown was established, for his
overriding interest was in maintaining his power in Italy against the
implacable enmity of the Papacy. The demolition of the central govern
ment was then advanced by an interregnum, in which usurpation ac
complished almost as much as outright royal grant. There were numer
ous powers for the crown to surrender and they were distributed un
evenly, at different rates in different places. The power to impose
taxes and tolls, the right to coin money, control over the feudal array
and over markets and roads, the power to impose sanctions for crime,
and above all the judicial function had to be assigned to some suitable
takers. There were many takers who competed, but the ones who took
most were the high nobility, the king's vassals in chief, many of whom
held major office in the royal system that was now being dismantled.
In an amazingly short time-indeed, by 1 300-a vast and resplendent
empire was well on its way toward its ultimate destiny as a loose con• Schroder, D.R.G., 605-13.
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federation of self-governing rulers. For France, as we shall see, the
thirteenth and early fourteenth centuries marked the rapid rebuilding
of the powers of the central government. For Germany they were a
time of disintegration, not only for the central government but for
German society as a whole. 4
In the confusion that ensued, judicial powers were reassigned and
dispersed on an enormous scale. As their tie with central authority was
severed, many of the district and hundred courts drifted under the
control of local lords or gentry; some of them became completely fused
with courts previously assembled by lords and vassals to regulate feudal
relationships. Others retained a precarious independence, with the
office of presiding director falling into private ownership or even be
coming elective. Some of the courts became migratory, meeting in no
.fixed place and with a shifting membership. This was especially true
of the "free" courts, the Vemgerichte, that developed in Westphalia
after 1300 and spread rapidly throughout Germany. The Vemgerichte
became secret bands of inquisitors who dealt summarily with persons
accused of unpunished crimes. Though sanctioned for many decades
by the monarchy itself, the Vemgerichte represented most of all a
violent response of the population to the disorder and terror of the
times. Their excesses led before 1500 to their suppression in most of
Germany. By that time other courts, both old and new, that were
much less "free" than the Vemgerichte, had engaged in a complex
interchange of civil and criminal jurisdictions with great diversity in
the results. The general trends that did emerge produced on the whole
more fragmentation. One aspect of this was the exemption of the
nobility and gentry from the jurisdiction of lower courts, so that the
social class of the litigants rather than subject matter became a primary
test in the allocation of judicial business. Both social stratification and
localism were promoted by another major grouping, the courts that
survived in manors and country villages and were concerned with the
tenure, services and civil disputes (perhaps also with the crimes) of
the peasantry. Finally, the growth of the towns, which had continued
amidst the widespread disorder, had enabled them to expand their
powers of self-government, escape control by rapacious neighbors, and
develop their own judicial systems for cases involving their citizens. 5
• Schroder, D.R.G., 639-52; Claudius von Schwerin, Gru.ndziige der deutschen
Rechtsgeschichte ( 3d ed., Berlin, 1944), 201-07. [The second of these references will
hereafter be cited as von Schwerin, D.R.G.}
The political history of the collapse of imperial power in Germany appears in the
Cambridge Medieval History (Cambridge, Eng., 1929), VI 44-130; Bruno Gebhart,
Handbuch der deutschen Geschichte (8th ed., Stuttgart, 1954), I 333-87.
• Schroder, D.R.G., 652-62, 678-706 provides a general account and many references

152

The Oracles of the Law

Courts in medieval England and France also showed a profusion of
types and reflected much local particularism. Despite the wide and ex
panding sweep of the common law system, England preserved for
centuries many local courts in manors and towns that proved useful
in various forms of adjudication and still more as agencies of local self
government. Similar courts existed in France, though they soon ceased
to enlist broad participation and lost their representative quality. Feudal
or seignorial courts were known in England; in France they were the
chief competitors of the royal courts, were spread over the country in
a great network, and lasted until the Revolution. So the eventual
failure of Germany to organize its medieval inheritance cannot be
attributed solely to the diversity of court-types and forms of group
action that existed in the late Middle Ages.
For the future of German private law the disintegration of govern
ment that began in the thirteenth century had its most important effect
in destroying royal courts at the district level. These courts bore a
close resemblance to the royal bailliage courts in France which will be
considered in the next chapter and which performed an essential serv
ice in establishing the content of French local customs. The destruction
in Germany of the royal district courts was accompanied, however,
by a steady decline in the power of the king's central court, the
Reichshofgericht. This decline resulted not only from the enfeebled
authority of the monarchy but from large-scale grants by the kings,
giving exemption from its jurisdiction. 6 The decline was well begun
by the late thirteenth and early fourteenth centuries. As events were
to prove in Germany, feudal courts-the courts of the great principali
ties--could be agents of a kind of unification; perhaps they could have
worked to this end as effectively as a single central court of the king.
But much time was needed for the rulers in the principalities to gather
in their own hands effective powers of government. For a crucial
period of nearly 200 years--roughly from 1300 to 1 500-Germany
was left with neither a firmly based system of local courts nor effective
controls through appellate review by higher courts. During this long
interval, before new lines of authority could be defined, struggles for
control of j udicial functions swirled over the land, with changing
fortunes and much debris.
In one aspect of court organization, however, practice remained con
sistent throughout this time-that is, in preserving the idea and the
on the subject matter of this paragraph. Some points are also discussed by Dawson,
Lay Judges, 96-97, 99-101.
• Schroder, D.R.G., 593-602.
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forms of group participation in decision. In some local courts the vote
was by the whole assembly or sometimes one was chosen to speak for
all. It was far more common to have a small group, called Schoffen or
some equivalent name. Before examining their work we should con
sider the materials they had to guide them.
The Main Sources of Medieval Private Law
The private law of the German territories before 1400 took the
form of local custom. Its origins were Germanic and it was almost
wholly untouched by Roman law. The revival of the title of Roman
emperor and its assumption by the German kings had not caused the
rules of the Corpus Juris to be adopted, either as legislation directly
operative in German communities or as a subsidiary source where
the customs were silent. Roman law was taught in Germany sporadi
cally, mostly in cathedral or convent schools, though some Germans
made the pilgrimage to Bologna and many more attended other Italian
and French law schools as they were organized. Even the legislation
of the Carolingian empire survived only as a dim recollection, part of
an inheritance that had been transmitted orally through successive gen
erations in each locality. During the thirteenth and fourteenth centuries
new legislation by the German kings was mainly concerned with the
"land peace," the control of private violence; the failing strength of
the monarchy was to prevent it from aiming at very much more. The
whole of Germany thus entered the later Middle Ages with private
law rules in whose creation political authority had played no significant
part-rules that had grown out of custom, that were localized in high
degree, orally transmitted, and immensely diversified.1
An early and influential private treatise showed how much could be
accomplished in reducing this diversity to a kind of order. The Saxon
Mirror of Eike von Repgow antedates the treatises of both Bracton in
England and Beaumanoir in France and had more lasting influence
than either. The author was himself a Schoffe of the knightly class.
He apparently had only a slight hearsay acquaintance with Roman law,
but he knew some canon law and clearly had some education, for his
original text, most of which is now lost, was written in Latin. He
translated it himself into German, probably not long before 1232.
Though primarily concerned with the customary law of Saxony, it had
enormous influence throughout the German-speaking lands. In Saxony
itself and further east it later acquired almost the force of statute. It
was glossed and reworked by others and was used as a model for two
2.

1

Schroder, D.R.G., 707-18; Brunner, D.R.G., 102-108; Schwerin, D.R.G., 138-44.
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other "mirrors," which likewise were written by private persons but
acquired g:eat authority. The Saxon Mirror clearly met a need that
was widely felt for a reasoned and orderly statement of the elements
common to the customs. It had a significant effect in marking out paths
through the undergrowth. 2
A more interesting phenomenon was the Weistum, the statement
or declaration of established custom, usually taking the form of group
testimony under oath. The term Weistum did not signify "wisdom"
but came from the word "to show" ( weisen ) . Numerous other words
were used in southern and eastern Germany to describe these "show
ings." They were mainly used in village and farm communities, to
record the usages that governed the relations of manorial lords and
tenants, the competence and procedure of the community courts, the
penalties for various kinds of misdeeds, some of the rules of inherit
ance-the whole range of practices that had been so far stabilized as
to generate rules. A few survive from the eleventh century. By the
fourteenth century they had become quite common. They reached their
highest rate of frequency around 1600 and continued to be recorded
for another 200 years, some even in the nineteenth century. The earliest
were translated by scribes into Latin, but the great bulk appear in
dialect, as terse, rough, and vivid as the peasant speech they record. 3
The Weistilmer were in effect enquetes par turbes, group inquests of
the kind that the French monarchy organized in the thirteenth century
for the proof of local custom and that were in due course borrowed by
French local courts for use in standard litigation. It may well be, as
some evidence suggests, that the form of inquest employed in the
Weistilmer was ultimately derived, like the enquete par turbe and the
English jury, from the royal inquest of the Frankish kings, through
express delegation or imitation.4 Very often the declarations or verdicts
2
Schroder, D.R.G., 719-30; Brunner, D.R.G., 109-15; Erik Wolf, Grosse Rechts
denker der deutschen Geistesgeschichte ( 3d ed., 1951) , 1-28, the latter author giving
a sketch of the personal history and intellectual background of Eike von Repgow, with
more references to the abundant literature on the Sachsenspiegel. A convenient edition
of the Sachsenspiegel is that of Karl Eckhardt in the Monumenta Germaniae Historica
(Gottingen, 1955 and 1956). It has been translated into modern German by Hans C.
Hirsch (Berlin and Leipzig, 1936; Halle, 1939) .
• The best known collection is that of Jacob Grimm, Weisthiimer (Gottingen, 18401878, in seven volumes), but great masses have been published since by other editors.
General accounts appear in Otto Stobbe, Geschichte der deutschen Rechtsquellen
(Leipzig, 1860) , I 585-93; Schroder, D.R.G., 760-63; Brunner, D.R.G., 1 22-23; Eber
hard von Kiinssberg, Rechtliche Volkskunde (Halle, 1936), 83-91.
The term Weistum was popularized by Grimm but it was actually used mostly in
the north and west of Germany. In other places other words, in enormous variety,
were used to describe similar phenomena. Hermann Weissner, Sachinhalt und wirt
schaftliche Bedeutung der Weistiimer im deutschen Kulturgebiet (Baden, 1934) , 20-23.
• Schroder, D .R.G., 761.
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took the form o f questions and answers, with the questions coming
from the presiding officer ( usually appointed by a court-keeping lord)
and the sworn answers from a small group of Schoffen, spokesmen for
their communities.
Even when not cast in the form of question and answer, their main
purpose was similar-to record by affirmations under oath all the
usages that had crystallized in the particular locality, especially those
on which dispute might arise. Frequently the occasion for such affirma
tions was the advent to the local lordship of a new owner, who might
be tempted by ignorance or avarice to impose unaccustomed burdens
on the tenantry. Often there is a real question whether the expressions
were spontaneous or were dictated to the jurors by the court director,
through the superior power of the court-keeping lord. Some were
essentially contracts, adjustments made by mutual consent of issues
disputed between lords and tenants. On the whole they do not reveal
much conscious innovation of the kind that often appeared in the
manorial by-laws in England, through which the English farming com
munities actively regulated their internal affairs from the thirteenth
century onward. 5 The Weistumer for the most part were little codes
of local law, custumals which covered a range of miscellaneous topics.
Thousands of them have been published in modern editions; many more
still survive in manuscript. On the whole they expressed traditional
ideas and dealt with the same recurrent themes, but in language, never
stereotyped, that retained the vividness, crudeness, and variety of the
local dialects.6
• Dawson, Lay Judges, 187-208, 244-55. As is there pointed out (p. 202) , early
English manor courts also felt free to declare by sworn verdict the rules of local
custom on particular problems that had arisen in manorial courts. Custumals which
gave more comprehensive statements were certainly prepared in particular localities,
but mostly through the initiative of private individuals rather than by oath of manorial
j uries.
• It is difficult to characterize the Weistumer more precisely because of the variety of
their forms and sources. In the large collection published by Grimm are mingled indis
criminately not only verdicts of peasant assemblies, but statements of municipal
customs, grants of local privileges by political superiors and private compilations by
local scribes, some of these being law-trained men. Among modem authors there has
been dispute as to whether the term Weistum should be applied to essentially con
tractual arrangements that purported t o control future conduct, to arbitral awards, or
to regulations issued by political authority. A good review of the literature with an
argument in favor of an inclusive definition is presented by Paul Gehring, "Um die
Weistiimer," 60 Zeitschrift der Savigny-Stiftung fiir Rechtsgeschichte (germanistische
Abteilung) , 261 ( 1940) [hereafter cited as Z.S.S. (germ.) ]. Weissner, note 3 above,
also discusses the problem of classification (pp. 12-24) , provides graphs to show
frequency at different stages between 1 100 and 1850 (pp. 26-29) , discusses the
question of Weistum "families" (pp. 65-74) , and in most of his remaining discussion
deals with difficult and basic issues as to the relative power and influence of t erri
t orial lords and communal groups in fixing the t erms of their relationships.
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The group inquest as a device for establishing local custom was thus
completely familiar throughout the established German settlements.7
But in the communities where it was most extensively used, it could
not have done much to promote unification or improved technique in
private law. It is true that the verdicts in particular districts sometimes
showed enough similarities so that modern writers speak of "family"
groups; particular court-keepers or their officials seem also to have
tried deliberately to bring the customs of their own districts into con
formity.8 On the whole, however, the tendencies toward local separatism
were allowed to work their way unchecked. There may have been
some interchange between neighboring villages, but the manuscript
records of the jurors' statements were prepared, it seems, for local use.
Their content was limited by the horizons of these small communities,
divided from each other by the rising barriers of political subdivision.
Wholly unprocessed by lawyers' logic and filled with uncountable
diversities, they were the raw material for a legal system, grist for a
mill that did not exist.
Though the group inquest was used for the proof of custom on an
enormously greater scale in Germany than in France, the effects of
its use were entirely different. In France, as we shall see, it was intro
duced by the monarchy to reinforce the judicial function, in royal
courts that had already begun through j udicial action to stabilize and
coordinate the customary law of sizable districts. Through most of
Germany the political authority that could maintain such courts had
been destroyed. The local Schoffen, it is true, were j udges themselves;
some documents that have been classed as Weistumer were really
j udgments in pending disputes that were theirs to decide.9 But there
were not many courts in the country districts that could assemble and
coordinate the results of local verdicts, whether they were compendious
statements of local customs or decisions rendered in particular cases.
The recording of the customs in the farming communities depended for
1 Th
ey were rare in the lands of German colonization in the northeast. Schroder,
D.R.G., 761.
• Gehring, 60 Z.S.S. (germ.) 261, 270-78.
• Grimm, Weisthiimer, I 397 reproduces, for example, a lengthy account of litigation
in 1487 before a court of 12 Scho:ffen between a local lord and the "poor people"
of two villages in the Black Forest over rights in a nearby wood, which the villagers
claimed to be theirs by immemorial usage. The contentions of the opposing parties
and the testimony of witnesses, mostly aged men of the vicinity, were described at
length. In the end the judgment of the twelve-man court was unanimous in favor of
the villagers. Whether this document belongs in a collection of Weistiimer can be
questioned.
Other examples of judgments rendered by Schoffen in settling particular disputes
are given by Hermann Wasserschleben, Deutsche Rechtsquellen des Mittelalters
(Leipzig, 1892) , 174 and 189 (in the years 1306 and 1248 respectively) .
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the most part on action by the communities themselves, for whatever
reasons might animate them. The testimony of their untrained spokes
men both revealed and preserved existing separatism and diversity.
It was the law developing in the towns and cities that showed a
strong tendency to spread. The spreading occurred on a scale far greater
than the selective borrowing and imitation that have been so often noted
among the market towns of northern Europe. At a time when other
forces that could produce growth and change were languishing, it is
not at all strange that the orderly growth of private law should move
fastest in the commercial centers. With increased prosperity and expand
ing powers of self-government, the inhabitants of the towns encoun
tered and solved new problems, developed new forms of social order,
and expressed the results in coherent statements of local law. There
were various means for expression. Townsmen too could use the proce
dures for declaring custom that were in widespread use in the country
side. Some of the early franchises granted to the towns by feudal
magnates included statements of their customary law. Some privileged
towns soon acquired independent powers of legislation which they used
to promulgate statutes defining their customs. 10 A common procedure
was for officials of the towns to prepare custumals, whose binding force
was then confirmed both by the oaths of the citizens and by ratification
of the king or some feudal lord. By these means and by purely private
compilations a large quantity of city-law was poured forth from the
thirteenth century onward. The cities whose rules were most advanced
acquired "daughter" towns, which often were not politically subordi
nate but simply adopted the systems of their "mothers." This process
law-giving in the most literal sense-was repeated in territories that
were conquered and colonized by Germans in the east and by extension
of city-law into neighboring villages and farming lands. With the
legislative power almost wholly in abeyance, 11 it seems that the German
territories were spotted with areas of vacancy, like air-pockets in the
atmosphere. Superior systems of law migrated freely across political
boundaries and settled in distant places. This occurred with the tolera
tion, often with the express approval, of the feudal lords who controlled
10
An example was Braunschweig, whose customs are discussed with interesting
comment by F. Frensdorf, "Das Braunschweigsche Stadtrecht bis zur Rezeption," 26
Z.S.S. (germ.) 195 {1905 ) .
1
1 Legislation o n particular topics, applicable in particular territories, did appear
during the fourteenth and fifteenth centuries, through action of territorial rulers. Much
of it was merely a restatement of custom or of rules derived from one of the
"mirrors" written by private authors. Schroder, D.R.G., 733-39; von Schwerin, D.R.G.,
154-56. The legislative powers of privileged cities and towns were more frequently
used, not only to pronounce but to revise the law governing their own citizens.
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the lands onto which the law descended, but as a rule the decisive choice
rested with the receiving communities.
The attraction felt for the rules of the law-giving cities did not de
pend exclusively on the superiority of the rules themselves. The whole
extraordinary process was influenced still more by the quality and per
formance of the city Schoffen, who in the "mother" cities became law
speakers for the communities that had received their law. Originally
judges, these wiser Schoffen became jurisconsults who gave responsa,
case by case. It was they who first assumed leadership in the develop
ment of German law.
12

The Responses of the Schoffen
The main period of activity of the city-based law-speakers extended
roughly from 1300 to 1500. Some lasted later-a few much later-but
the contribution of these late survivors was altered by their increasing
resort to Roman law. In the period of their greatest importance the
Schoffen of the "mother" cities administered purely German law, with
very few traces of Roman influence. The Schoffen that acquired a large
clientele came to be described as Oberhofe, a term that might be trans
lated as "superior courts." But they were not truly appellate courts and
rarely used the forms of appellate procedure. 1 Their prestige and influ
ence depended on the quality of their legal advice, on their ability to
assuage the hunger for law that became evident in the communities
they served.
The responses (Spruche ) of these law-speakers cannot be distin
guished sharply from the declarations already described in which peasant
communities recorded their customs. For the responses of the city
Schoffen were also cast in the form of declarations, making it appear
that the meaning and effect of traditional rules were merely exposed to
the inquirer's view; a standard phrase was: "We speak the law." 2 The
Schoffen were made to seem mere custodians of an ancient inheritance,

3.

1
• There is a vast literature on the Jaw of the German cities. The most convenient
and informative account is that of Schroder, D.R.G., 739-57. Brunner, D.R.G., 124-30,
and von Schwerin, D.R.G., 156-61, give shorter accounts.
1
The Oberhof at Liibeck was an exception. Adolf Stolze!, Die Entwicklung der
deutschen Rechtsprechung, I 252 (Berlin, 1901). [This work will be cited hereafter as
Stolze!, Rechtsprechung.}
Ernst B oehm, "Der Schoppenstuhl zu Leipsig und der slichische Inquisitionsprozess
im Barockzeitalter," 59 Zeitschrift fiir die gesamte Strafrechtswissenschaft 620, 630-39
( 1940), points out that the term Oberhof was used from an early p eriod in the
Rhineland but was quite unknown in central and eastern Germany until very late,
indeed that it came into general use only in the nineteenth century. He also cautions
against the ambiguities latent in the world, but I shall use it here for lack of a better.
• This kind of connection between the Weistiimer and the responses of the Oberhofe
is pointed out by Stolze!, Rechtsprechung, I 67 and 235.
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like the wise men of the barbarian tribes from whom they had
descended by a circuitous course of evolution. But there were important
differences between the Schoffen of the law-giving cities and the men
who carried the same ancient title and who spoke in peasant gatherings
on behalf of their neighborhoods. The main difference was that Schoffen
in the Oberhofe addressed themselves to problem cases, which reached
them through specific requests. They were not members of a group
inquest that recorded, usually under oath, a miscellaneous collection of
rules established by local usage. On their induction into office members
of the Oberhofe took an oath "to speak law for the honor of God and
for the common welfare, to the lord as to the serf, to the rich as to the
poor" and so on.3 But after they had assumed the office they became
problem-solvers. They were consultants who could be called on to
provide solutions whenever difficulties arose in particular cases in
applying their cities' borrowed law.
In most places it seems likely that this consulting function developed
by gradual stages out of the strictly judicial work of the city Schoffen.
For example, in Magdeburg, which was to have one of the most influen
tial Oberhofe, there were iudices scabini in the late l l O0's who were
drawn from the "most potent" of the burghers and who dealt with
litigation within the city. In the 1200 's their number was stabilized at
twelve.4 Not until the following century did evidence accumulate of
responses sent out to satellite communities. Similarly, in the nearby city
of Brandenburg, one of Magdeburg's "daughters," it was not until the
fourteenth century that the Schoffen assigned to judicial duties in the
city courts were combined in a group ( at first twelve, then ten) that
gave replies to outsiders. 5 But in these places, and elsewhere, the
demand for their consulting service tended to withdraw them from
ordinary judicial duties and to produce a large measure of specialization.
Separate Schoffen courts were maintained for litigation arising in the
cities themselves with at most some duplication of membership. The
leading Oberhofe became concentrated on their consulting function.6
• The oath used in the Brandenburg Oberhof in the fifteenth century, as in other
similar Oberhofe, is quoted by Stolzel, Rechtsprechung, I 328-30, together with later
variant forms.
• Theodor Garlitz, "Die Anfange der Schoffen, Biirgermeister und Ratmannen in
Magdeburg," 65 Z.S.S. (germ. ) 70 (1947 ) .
• Stolze!, Rechtsprechung, I 5 3 , 256-57, 261-67. There was the special complication
in Brandenburg that it started with two Schoffen courts for domestic affairs, one of
which probably acquired the status of Oberhof in the early thirteenth century, although
both had their powers confirmed by the territorial lord at different times (13 15 and
1324 respectively ) . The two were then combined a few years later into a single
Oberhof, but retained for centuries the marks of their separate origins.
• Stolze!, Rechtsprechung, I 68.

1 60

The Oracles of the Law

The office of Schoffe was normally held by life-time appointment, as
had been true in Carolingian times.7 The appointing power might reside
in any one of several authorities. Especially in smaller communities
controls exercised by local lords may have required at least their con
currence in new appointments. In larger cities some of the early
Schoffen were simply the members of the city councils, chosen by the
methods of election or co-optation that were used for the councils them
selves. As the offices of Schoffe and town councillor were separated,
vacancies in the Schoffenbank were often filled by action of the city
councils, though in Brandenburg the Schoffen themselves elected their
own new members. 8 Major conflict over appointments was unlikely,
since Schoffen were picked as a rule from the leading families who
already controlled the councils and directed city affairs. 9 Though they
served part-time and had other occupations and sources of income, the
Schoffen of the Oberhofe held positions of honor and responsibility.
Unlike the Roman classical jurists they were paid for their answers
by fees, usually fairly modest, that they exacted from questioners. 10 But
they were like the Roman jurists at least in this-that within their own
communities they were usually men of high rank for whom the giving
of disinterested legal advice was a form of public service.
Through most of the period of their activity the O berhofe relied
primarily on written answers to written questions, which might be
asked by a great variety of persons. In the earliest stages the questioners
no doubt appeared in person and were answered orally; this practice
persisted after writings came into use.11 The use of writings, however,
not only served the convenience of distant questioners but gave some
guarantees of accuracy when the answers circulated more widely and
' Gorlitz, cited above, note 4, pp. 72 and 79; Stolze!, Rechtsprechung, 318-19, the
latter author pointing out that in smaller communities where the work-load was less
and the offices of Schoffen and town councillors were merged, short terms of one or
three years were used.
• Stolze!, I 316-18, 321. In Brandenburg the confirmation of the Elector of Branden
burg was formally required but Stolze! found no instance in 500 years in which it
was refused.
• Stolze!, I 321-22.
10
Stolze!, I 552-65; Hugo Bohlau, "Aus der Praxis des Magdeburger Schoffenstuhls
wahrend des 14 und 15 Jahrhunderts," 9 Zeitschrift fiir Rechtsgeschichte 1, 6-10
( 1870).
11
Personal appearance by the questioners was the practice in Brandenburg, for
example, until the fifteenth century. Stolze!, Rechtsprechung, I 455. The Magdeburg
Schoffen regularly used written questions and answers from the early fourteenth cen
tury, as examples quoted below reveal. Even where oflice-holders, usually local
Schoffen, or private individuals appeared in person, the answer given was often
reduced to writing and a record was kept. Examples appear in Adalbert Erler, Die
ilteren Urteile des Ingelheimer Oberhofes ( Frankfurt, 1952) , 38 (1398 ) , 58, 78 and
85 ( 1399 ) .
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the dependent communities began to multiply. For "daughter" cities
themselves soon generated "daughters" of their own, and these grand
daughters in turn could have daughters (in effect great-granddaughters) ,
all tied together not only by their common acceptance of the law of
the "mother" city but by descending lines of transmission for the
Schoffen responses. The complex network of relationships thereby pro
duced took the most varied forms and changed from time to time,
especially through the interference of local rulers who might seek to
enhance the prestige of communities they controlled and reduce depend
ence on outside sources. 12 So far as one can tell from the language they
used, the Schoffen of the principal Oberhofe did not concern themselves
much with preserving these transmission lines but were available to all
comers who paid their fees. In a large percentage of cases the residence
or authority of the questioners is not revealed in the written answers.
Many questioners were clearly private persons who presented their
problems on their own initiative.
To provide even a representative sample of the Schoffen responses
would be too much to attempt in the present survey. Thousands have
been published in modern editions. No uniform style was ever imposed.
But so much depended on the success or failure of the Schoffen and the
records of their work reveal so much, that it seems necessary to provide
a few illustrations. They are taken from the responses of the Schoffen
of Magdeburg (in Saxony) , addressed to inquirers in the kingdom of
Bohemia, who lived of course under a different ruler and who spoke
not German, but Czech. Many were sent to the "daughter" town of
Leitmeritz, Bohemia. Leitmeritz was itself an Oberhof--one of the
numerous and illustrious daughters that Magdeburg had begotten by
such immaculate means. The responses were apparently first written in
German, as were most of the Schoffen responses that now survive, but
in these instances they were translated on receipt into Czech, and have
been retranslated by their editor into modern German. In other respects
they do not greatly differ from many other Schoffen sayings of the
fourteenth and fifteenth centuries. 13
12
Stolze!, I 256-61, gives a few illustrations, such as the City of Brandenburg,
which was a "daughter" of Magdeburg, 40 miles away in Saxony; but Brandenburg
then acquired Berlin as a "daughter," which in turn acquired Frankfurt-am-Oder-in
effect, a great-grandchild. Stendal in 1345 forbade its daughters to go direct to Bran
denburg for their law and required them to use Stendal as intermediary. The inter
vention of the political rulers of Brandenburg, animated by the desire to promote
their own independence and prestige, had much to do with the growing importance
of the Brandenburg Oberhof and the severance of its ties with Magdeburg. ( Stolze!,
I 287-93).
;a The edition is by Wilhelm Weizsacker, Magdeburger Schoffenspriiche und Rechts
mitteilungen fiir den Oberhof Leitmeritz (Stuttgart and Berlin, 1943 ) . Leitmeritz, the
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The range of issues on which guidance was sought is suggested by a
series of seven questions, forwarded from Leitmeritz and answered by
the Magdeburg Schoffen not long after 1324. This was the early Year
Book period in England, but the atmosphere was quite different from
that of Westminster Hall. The answers in this case begin as follows :
In your letter you asked us in the words written below:
1. Two poor people came together in marriage and by their
joint efforts acquired property, so that they bought themselves a
house; and the man died and left no heir or relative and for a
year and a day no relative appeared at the house; and the bailiff
wishes to seize and hold it for the king; and the woman, wife of
the deceased man, says that she with her husband bought it with
money they acquired together and that she has a right to it and
asks us that we instruct you on the law as to who should have a
right to this house.
On this we, Schoffen of Magdeburg, speak the law (sprechen
ein Recht): if the house was given and transferred by [before?}
the four benches of the assembled court, she holds it. If the house
was not so transferred to the woman, it belongs to the next heir
of the man. And if the heirs have not claimed it or appeared there
in a year and a day, this does not h arm them, they can still appear
and claim it. If there are no heirs and the property would waste
without heirs, it goes to the highest court, that is to the king. In
the name of the law (von Rechtes wegen).14
There follow questions and answers as to whether h andworkers could
engage in commerce in conjunction with their handwork shops,1 5
whether an owner could dispose of property inter vivos with reservation
of unrestricted powers of use during his own lifetime,16 whether a father
in anticipation of his own death was free to appoint any guardian he
modern Litomerice, is situated j ust within the present border of Czechoslovakia, about
160 miles southeast of Magdeburg. I have used these examples chiefly because of the
aid provided by the editor's translation into modem German, knowing that something
will be lost in a three-stage translation-less, no doubt, than through my own transla
tion of fourteenth century dialects.
A list of the 19 well-known Oberhofe that at one time or another took their law
from Magdeburg, is given by Schroder, D.R.G., 741-44. Some of them, such as Leipzig
and Halle, long outlived their mother.
14
Weizsiicker, 33.
15
"Further you have asked us whether every handworker can or cannot by law
make malt, brew and sell beer, cut cloth or join sundry sales with his handwork, or
what in this the law is. * * *"
"On this we, Schoffen of Magdeburg, speak the law, that every citizen can make
malt, brew and sell beer along with his handwork. In the name of the law. * * *"
1
• "Further you have asked us, if a man has acquired by his efforts property and
estate, whether he can while in healthy life turn it over to his children or give it
to whom he pleases in such a way that they would own it after his death, with this
difference that he, while he lives, can do and not do with it as he wishes and can,
or whether something in this is to be corrected or punished, [and you ask that} we
tell you whether this can be. For your practice until the present day has been to permit

Germany's Commitment to Legal Science

163

wished for his children, 17 what compensation was owed to a person
falsely charged of murder, what money penalty was payable by a person
who was sued as accessory to a murder and who failed to appear. This
mixed catalogue concluded with the following passage:
Further, we have already informed you in accordance with your
letter that clothmakers cannot cut cloth and sell it by the ell except
with the permission and authorization of the city council and those
who can give permission; and you ask us that we inform you who
the persons are who have the power to give permission on behalf
of the city.
On this we, Schoffen of Magdeburg, speak the law: these
[persons} are the clothcutters that the council has sworn. In the
name of the law. And that these things conform to the law we
testify with our attached seal. 18
In the Magdeburg-Leitmeritz series this interchange is exceptional in
the absence of any evident connection with an actual dispute then pend
ing for decision.1 9 In inquiries directed to Magdeburg from court offi
cials, a much more common form was what we might call a case stated,
which summarized the facts and often gave the names in cases awaiting
judgment. An example, undated, reveals the questioners' anxiety to do
the right thing in a situation that, it seems, was hardly novel, except
that in this case virtue triumphed. The inquiry apparently came from
the Oberhof Leitmeritz, which had been interrogated by one of its own
"daughters." The answer said:
First our friendly greeting. You have written us about the law
as follows :
A maiden came before the assembled court, before the lord
bailiff and the director (Richter) of the lord's court and before the
this, and i t is also said by the lawbooks that a man can d o and permit what he
wishes with property ( Gut) he has acquired.
"On this we, Schoffen of Magdeburg, speak the law: a man who has acquired
property by his efforts can in healthy life give it to his children or whom he pleases
after his death in such a way that he has power over it while he lives, if such a gift
occurs before an assembled court, as the law is. In the name of the law."
17
Weizsacker, 34: "Further you have asked us whether by law a man in health can
name a guardian for his children [to act} after his death, choosing whomever he
wishes and whom he trusts, whether man or woman.
"On this we, Schoffen of Magdeburg, speak the law: that a man can choose no one
for the guardianship of his minor and under-age children, neither man nor woman;
but after his death the guardian shall be his nearest relative in his own ancestral line.
In the name of the law.'"
18 Weizsacker, 34.
19 In another instance, a response sent (apparently to Leitmeritz itself) in 1334, the
Magdeburg Schoffen again gave some general guidance on the conduct of city admin
istration, but for the purpose of resolving a current dispute. The questions were
who was empowered to choose city councillors and Schof/en and for how long were
these offices to be held ? The questioners had reported the "great distress and vexation"
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director (Richter) and Schoffen of Brux and complained of one
with the name Nicolas, that she sat and was in a tub and desired
to wash herself and he desired to ravish her and rob her of her
virginity and she defended herself with outcry and he struck her
with a club and injured her with blows that brought bruises and
blood. And she complained of him before the director and Schoffen
and to the highest law, that he had locked her in a chamber and
held her until the third day, until a small boy had released her.
And after she had thus come out she went before the law with
outcry and complained of her distress. And so the same maiden
duly established her right against this Nicolas. And we ask instruc
tion as to what this Nicolas has by law incurred as to the maiden
and also the lord bailiff.
On this we, Schoffen of Magdeburg, speak the law : since the
maiden has acknowledged before the law that Nicolas did not take
her virginity and further, that he hit her with a club and against
her will forced and imprisoned her, Nicolas has incurred as to the
maiden a money :fine (Busse) for the blows and a second money
:fine for the imprisonment, and as to the [ courtJ director a mulct
for each time a :fine is paid to her, provided she appeared against
him on the [required] days without apt denial. More than this
he has not incurred. In the name of the law. 20
Often instead of presenting an abbreviated statement of the case, with
facts established, the inquiring court simply acted as transmitting agent
for the opposing contentions of the parties, including their contra
dictory assertions as to disputed facts. Presented in writing without rules
of pleading and with aid at most from some local scribe, these state
ments have a simple and arresting eloquence, though in picking their
way through the tangled issues the law-speaking Schoffen might have
to move with care. One example out of many was a case of the late
1400' s that originated in the alleged sale of two calves. The report
begins:
I, Johann Ruozek dealt with Jakob Hagny of Kopist about two
calves, and amongst other talk of a sale Jakob said to me: "If you
want the calves take them tomorrow morning for 60 groschen or
else skip it ( lass es) , for otherwise I won't give them to you. " And
after this talk I came in the morning and he was not at home nor
was his wife. And I took one of the calves. And then his wife met
me behind the village and said to me that he had sold the calves
to another. And I left the calf there and went to him in the wood
that they had had through the claim of the local lord to choose both groups of
officials. The Magdeburg Schoffen confirmed the conclusion stated in the questioners'
"books," that the local Schoffen elected new Schoffen "for life, for a long time," and
that the local city councillors elected new councillors for terms of one year. Weiz
siicker, 37.
20
Weizsiicker, 48.
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and he willingly let me have the calves and the next day I took
the second calf. All this with his good will and I paid him honestly
[the sumJ for which I had bought, so that he did not blame me
or make demand on me in the year that followed.
Then Johann charged that three years later Jakob went through the town
charging to honest folk that Johann had stolen the calves. Johann
addressed himself to the Biirgermeister, who called Jakob before him
and persuaded both to a reconciliation, in which Jakob admitted that
a sale had occurred and that he had spoken only through anger over
another matter. Johann then alleged that Jakob thereafter renewed
his charges of theft and Johann, claiming that his honor had been
beschmutzt, asked that it be "purified." The answer of Jakob follows,
denying that any sale had occurred, charging that Johann had taken the
calves against his will, admitting the reconciliation before the Biirger
meister, but denying that he had violated any agreement. The response
of the Magdeburg Schoffen revealed much good sense and considerable
care in drafting. Refusing to reopen the issue of the disputed sale, it
employed in effect a series of "if" clauses: if the reconciliation occurred
before the Biirgermeister as both parties admitted, then both were
bound; if despite this agreement Jakob had subsequently attacked the
honor of Johann "before honest folk and before [Johann's} butcher
shop, saying that he had stolen the calves," and if Jakob admitted this
or was duly proved to have done it, then "since such words and sayings
in themselves produce shame and scorn" Jakob must pay Johann a
money fine (Busse) for each time such statements were made. 21
Disputes could reach a mother or grandmother Oberhof not only
through inquiries from court officials but through direct application of
litigants. In such cases the law-speaking Schoffen would often have the
benefit, such as it was, of full statements of claim and defense by the
embattled parties. An example in the Leitmeritz series, dating from the
late 1400's, involved a dispute over a boundary wall. The request for
a ruling was actually made by the defendant, but the report begins with
the plaintiff's statement:
It has happened that I, Prokop, son of Cuness, was left after my
father's death with other brothers and sisters and our mother as
orphans, before we had reached the reasoning years. And my
mother sent me for my welfare and my honor to study in the
famous school of the City of Leipzig. And after my departure from
home one of my next-door neighbors, who made a cellar under
the building, used force against me and my mother and dug under
my most needed room, where our father and mother had all our
21

Weizsiicker, 314-16.
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most needed possessions, so that by this violent action our chests
fell in the hole or cavity to our undeserved injury and the peril of
our lives and property.
The complaint then charged with much repetition that all this was
done "without our permission or knowledge," that it caused a wall to
collapse, that the imperiied room could not be lived in, that the
clefendant had refused to rebuild the wall though asked often to do so,
that "we poor orphans" had been unable to secure any relief by suing
him, because defendant denied that the collapse of the wall was due to
his interference. Plaintiff said he would not believe this denial "unless
he proves it with two fingers on the Holy Book," especially since
defendant had installed a new beam on his own side of the wall and
then had the boldness to claim that this made the wall common prop
erty. Plaintiff demanded that defendant construct a new wall and pay
damages and asked "your graces to pronounce and explain just law" in
the matter. The defendant then answered at length that these malicious
charges injured his honor and made plaintiff liable to a money fine;
that defendant had merely altered his own property and as to the wall
had actually strengthened it; that the local Schoffen had absolved him
of plaintiff's charges, that the allegedly new beam was at least 1 0 years
old, and he should be allowed to remain undisturbed in his long-estab
lished possession. Defendant concluded by asking "your wisdom" to
give "a just law as from just and honorable gentlemen."
In this tangled situation the Magdeburg Schoffen again decided, no
doubt wisely, to place their main reliance on local agencies for adjust
ment. Their answer was addressed to the defendant only but it was
framed again as a series of hypotheses. The facts alleged were sum
marized at length but in net effect the defendant was informed that if
his excavations had damaged the wall and building, but if the local
Schoffen "as judges and arbitrators" had found that defendant's opera
tions in the end had not harmed but had even strengthened the wall,
then defendant could rest safeiy on their conclusion and could not be
compelled to swear on the Book or pay plaintiff any damages; and the
question as to who owned the wall must be referred to those local
"honorable men" who had power "to decide and to adjust" the rights
of neighboring landowners.22 So spoke the law of Magdeburg. It is
difficult to see what else it could say.
The reply in hypothetical form was still more needed in the consider
able group of cases in which replies were given to only one party, on
the basis of his own one-sided statement. In responding to such inquiries
22

Weizsiicker, 195-97.
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the Schoffen took a still greater risk that the facts on which their
answers depended might be confused, misstated, or incomplete. In cases
of this kind there was also the risk that they might disregard or cut
across the movable transmission lines, from "mother" courts to "daugh
ter" courts and from the latter to their own satellites in the smaller
towns and villages. Yet in the published records of other law-speaking
Schoffen they are very common and in the Leitmeritz series they quite
often appear. 23 Some of the inquiries from individuals read almost like
early English bills in equity, appealing to a higher power against locally
organized tyranny. 24 But the law-speaking Schoffen were not chancellors,
for it was precisely the element of superior power that was usually
missing. Though the term Oberhof meant "superior court," a court
that was "over," whatever superiority they might have did not depend
essentially-often did not depend at all-on a connection with political
authority.
It would be hard to guess what effect was produced by missives sent
from an Oberhof that ran counter to some strong local interest. Where
they were sent in response to inquiries from a city council or a local
court, the very fact that the inquiry was made would suggest on the
23
Out of the 120 documents reproduced by Weizsacker, 22 are answers to indi.
viduals without, apparently, any counter-statements from adversaries. They are numbers
1, 2, 3, 18, 19, 36, 39, 51, 55, 60, 64, 68, 72, 74, 93, 95, 102, 106, 1 14, 1 15, 1 18,
120. Most of these are too long to be reproduced. A shorter example is no. 102
( p p. 358-59):
"Abraham, Jew, you have written us that you had a sister who was in the house
of a Jew and who had money and possessions worth money, and that she has died and
bequeathed or duly gave her property to no one; and so you intend to present a
claim to Jakob, Jew, on the ground that the property of your sister is at his house
and that he knows where it is, etc.; and you have asked us to speak law on this
writing [of yours] . We, Schoffen of Magdeburg, say for law (fur Recht) on the said
writing you sent: if you have made demand or may make demand of Jakob, Jew,
concerning his knowledge that he might have or has the property of your sister and
what he knows about it; and if he wishes to oppose this demand with a [claim ofJ
not knowing, he can make himself exempt and not liable by an oath that follows
Jewish custom. And so since you mention knowledge or proof, if you sue him to
learn his knowledge you will not achieve anything by your suit. By our city's law."
24
For example in the p laint in Weizsacker, 134-36, by a butcher's apprentice, who
said that his master had lived with a maid servant who "having forgotten her honor"
had a child by the master and who then killed the child. The woman falsely charged
that the apprentice had advised her to kill the child, with the result that the entire
g uild of butchers declared him unworthy to work in the guild. He could get no
hearing at the Ratshaus or elsewhere to prove his innocence but was condemned by
everyone. "Since I, by God's will, have from my youth conducted myself well and
decently, as befits a good, respectably living and honorable young man, * * * I ask
and plead your honorable wisdom for the sake of God and j ustice to speak godly
law as whether by such arrogant p ower and words spoken outside court and the
law" they could destroy his honor and his livelihood. In this somewhat touchy situa
tion, the Magdeburg Schoffen adopted the course of repeating the allegations of their
sup pliant almost word for word ( omitting his supplications to themselves) and saying
that if they were true and "the guild of butchers was properly and by law bound to
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part of the inquirers some predisposition to submit.25 But what if some
private person asked for help in clefeating attempts of local merchants
to secure monopolies in local markets?2 6 What if his question was in
effect a complaint against a local court for delays in judgment that had
lasted so long as to constitute a denial of justice?21 I have seen no sug
gestion that responses to individual questioners ranked lower in author
ity than responses to questions from local officials. Sealed with the seal
of the Oberhof, they could be used, it seems, for any relevant purpose
and in any way that they might be helpful. The readiness to provide
them to private inquirers was perhaps no stranger than the similar
readiness shown by the oracles developed within the Roman legal tradi
tion-the jurists of classical Roman law and the great doctors of law
who gave expert opinions in late medieval Italy. The interesting and
remarkable feature was that the German Oberhofe worked in an
environment in which political authority in many places had been
reduced to its lowest terms and almost everywhere had been scattered
and fragmentized. The responses given to private persons merely re
vealed in a more dramatic way the dependence of the Oberhofe, in
most aspects of their work, on voluntary submission by all the varie
gated persons and groups that must give effect to their replies. 28
receive his public appeal to the law;" and if the charge that he had advised killing
the child was not true he had been treated badly and unworthily and the butchers'
guild "could not" exclude him from membership or from work.
25
Weizsacker, 297 (inquiry as to whether local merchants could exclude from city
and town markets butchers and other "handworkers" who wished to sell their wares
but who lived outside, were perhaps not even married, and were not members of
local guilds); Weizsacker, 322 (similar question as to freedom of outsiders to brew
beer); Weizsacker, 360 (power of excluding a young man from a guild on the ground
of his illegitimacy); Weizsacker, 276 (power to exclude from a guild a man whom
the Burgermeister had summarily charged with theft because the man had in his pos
session goods that he had tried to save from destruction by fire).
26
Weizsacker, 139 (power of local council and clothiers' guild to exclude a non
member from selling old and new clothes in the market existed only if they could
prove they had had the power for 30 years).
21
Weizsacker, 25, involving an alleged six-year delay in deciding a pending case.
The Magdeburg Oberhof declared that both the city council and the local Schoffen
would have been ''.liable" on proof of the inquirer's allegations, if it were not for
his omission to state that the case had been set down by the local Schiiffen for
decision on a particular day and that the day had passed. Though one may sympathize
with the Magdeburg law-speakers in their dilemma, they must nevertheless have
realized that failure to assign a day for decision could be the most effective means
for postponing decision. The same inquirer, however, in a second branch of his com
plaint, had at least a moral victory. After repeating his charge of long delay ("they
withheld j ustice from me with deaf ears, as though they were dumb"), he added
that the local Schiiffen had written words that were injurious to his honor and that
for a j udge to do this was against the law of the City of Magdeburg as written in
its Book. The Magdeburg Schoffen replied that if he could prove this, the authors of
this defamation had incurred a money fine (Busse) , though they did not instruct the
complainant how to collect it. Weizsacker, 28-29.
28
It is most interesting to note the extreme distress that the functioning of the
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Examples already given suggest the great range of issues on which
the Magdeburg Schoffen could be asked to speak-methods of electing
local officials, freedom of commerce in local markets, civil liability for
assault, false imprisonment, unjust accusation or defamation, the rights
of neighboring landowners and especially the rules for transfers of
property both inter vivos and by succession at death. They could also
be asked for the rules of precedence in civic processions,29 the proper
standard in assessing property for local taxation,30 or the rate of pay
required for an official hangman. 3 1 In the sixteenth century the Magde
burg Oberhof even gave responses in criminal cases as others did. 32 The
widespread need for guidance on all these matters, great and small,
surely reflected the absence in the dependent communities of stable
rules, built directly from local experience. One of the attractions of
Magdeburg was the familiarity of its Schoffen with Saxon law, which
had been recorded and made intelligible by the Saxon Mirror, the
remarkable private treatise already referred to. But they were asked to
answer many questions on which Saxon law and the law of Magdeburg
itself could throw little light. The need of the dependent commu
nities, a need that at times seemed almost a craving, was for sensible,
just and practical solutions. Not only was law itself in short supply,
but there was a great shortage also of impartial and trustworthy decision
makers.
In stating reasons the Schoffen were extremely laconic. Their concenOberhofe could produce in a full-blown modern Austinian. A. S. Schultze, Privatrecht
und Process in ihrer Wechselbeziehung (Freiburg and Tiibingen, 1883) opened his
book with a definition of the "essence" of law, which he declared to be its enforce
ability by the state (pp. 1-96). Under the compulsion generated by his own definition
he was driven to the conclusion that the law expressed in the responses of the
Oberhofe was not law at all, just as the Oberhofe could not be considered courts
( pp. 97-192). At one point (p. 163) he declared that even where local territorial
lords authorized recourse to an Oberhof, the mother city had "juridically" only the
status of "a bookseller who sells a copy of statute or other law book." His account
assembles much useful evidence as to the detachment of the Oberhofe from political
authority but hardly succeeds in defining them out of existence.
29
Weizsacker, 294-95.
80
Weizsacker, 387-89.
3
1 Weizsiicker, 377-78, explaining that the hangman seemed to the people "so harsh
and cruel" that they resisted his claim to a fixed fee for each execution. The inquiry
asked "your high wisdom" not to take it with "ill will" that the question was asked
as to whether the law provided any rate of pay. The Magdeburg Schoffen showed their
wisdom by replying that this was a case for which the law did not provide and that
each city or town must determine "the fairest and most suitable" pay for this essential
service.
82
Stolze!, Rechtsprechung, I 235. The power of the Oberhof of Brandenburg to
issue responses in criminal cases was confirmed by the ruler of Brandenburg in the
late sixteenth century. Criminal cases then and thereafter were a large percentage of
its workload. According to its leading historian the Brandenburg Oberhof acted al l
too summarily in directing the execution of accused persons in capital crimes. Stolze!,
I 304-09, 487-88.
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tration was on the facts, either the facts established in some prior court
proceeding or the facts alleged, which the Schoffen could adopt only
as hypotheses. Their recitals of facts were often long and detailed,
followed abruptly by the conclusion in which no reasons were stated
at all. The manner in which the facts were marshalled, however, would
often give dues to the logic employed. Furthermore, a proposition that
reached beyond the particular case would sometimes lie buried in the
recitals of facts; as in the alleged sale of two calves, described above,
in which there appeared the statement that (as we would put it) a false
charge of theft was slander per se. 33 Where the inquiry itself was phrased
in quite broad terms, the Schoffen did not hesitate to give a matching
answer and announce a rule. 34 Greater caution might be needed if a
particular Oberhof was threatened with appellate review by a compet
ing court of a territorial ruler. 35 But for most this threat did not emerge
until after 1500. In many of the Schoffen responses before that time
there were at least strong hints as to the grounds for decision. The
absence of reasoned argument therefore does not suggest that the
Oberhof Schoffen felt any great reluctance to expose their reasons to
dispute or review.
It might be enough to say that the Schoffen themselves were simply
not men who were very much given to theorizing. They were land
owners, merchants, men of experience in local affairs, but prior to 1500
very few had had formal training in law; those who sought it in
universities learned Roman or canon, not German law. Their work as
legal consultants was part time work, a diversion from other activities
in which they were mainly engaged. 36 Above all they were practical
men with eyes directed to the concrete instance. Their skill was in
finding workable solutions to the specific problems that reached them
in such variety, by many routes, and often in raw and unprocessed form.
They were much more interested in results than the reasoning that
produced them.
The question remains why their audience was satisfied to accept the
•• Above note 21.
•• Examples are referred in the text and notes, above notes 14-18.
85
The city council and Schoffen of Brandenburg, for example, in 1533 issued a
directive that thereafter "no grounds or reasons" would be communicated. It has been
suggested that this policy of nondisclosure was due to a desire to escape appellate
review through procedures set up by the ruler of Brandenburg. Stiilzel, Rechtsprechung,
I 512-16.
38
The Schoffen of the Oberhof at Ingelheim, which was located near Mainz and
served many towns of the Rhineland, met every day Monday through Friday during
the :fifteenth century, but rarely had enough business to keep them busy all day. The
Brandenburg Schoffen during the sixteenth century met Monday, Wednesday and
Saturday at 2 p.m. Stolze!, Rechtsprechung, I 240-42, 472.
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results with at most some hints at the reasons. In settling disputes it
is rarely possible to satisfy both or all of the disputants; even brief
statements of reasons might help to persuade the losers. But it appears
that persuasion was neither needed nor expected. This could not have
been entirely because the Schoffen were untrained in argumentation. In
the local dialects they used they could be terse, vigorous, and expressive
in what they chose to say. It seems more likely that their social rank and
personal prestige gave them an authority that made explanation super
fluous. It is a considerable leap in time and space to compare them
with the Roman classical jurists. Yet the profound deference they
inspired spills out in florid language of address-"highly honored
lords," "your honorable wisdom," "your graces." In their own towns
they belonged as a rule to the urban patriciate. They had been entrusted,
usually by the choice of men of their own rank, with custody of their
community's legal tradition. Furthermore, their responses were for the
most part an export product, sent to outsiders in whose affairs they were
not embroiled. As with the Roman jurists, their detachment, rank, and
personal prestige enabled them to dispense with reasons. To them this
must have seemed fortunate, but it was something less than fortunate
for the ultimate survival of their work and for its contribution to
German law.
Despite their cryptic quality the messages of these eminent burghers,
cast in the role of oracles, were found by many to be worth preserving.
As early as 1334 a collection of thirty-one Magdeburg responses was
made in Stendhal, a "daughter" city. Some of them were reduced by
the scribe to short statements of rules, others gave the facts and repro
duced the forms that the original responses had probably contained. 37
A collection made in Breslau about two decades later gave Magdeburg
responses in abstracted, stream-lined versions and for ease of reference
arranged them in "systematic" form, under a rough scheme of classifi
cation. 38 Then other recipients of O berhof responses developed their
37 They have been published by Behrend in an edition not available to me and are
briefly described by Stolze!, Rechtsprechung, I 2 34-35.
88
Das Magdeburg-Breslauer systematische Schoffenrecht, published by Paul Laband
(Berlin, 1863 ) . Actually Breslau, a "daughter" of Magdeburg, was prolific in manu
script collections of Magdeburg responses. The relations of the various fourteenth
century series, "systematic" and "unsystematic," are discussed by Theodor Gorlitz,
"Die Breslauer Rechtsbiicher des 14. Jahrhunderts," 59 Z.S.S. (germ.) 136 (1939) .
A later collection was also made under the circumstances described in its opening
passage : "In the year of our Lord 1429 on the Friday before Michaelmas it was
decided by the councillors who sat at that time together with the Scheppin, all of
them [ totalling] 24, to make a new book in which will be placed and written all the
decrees (orteil) that are bought and secured in Magdeburg for perpetual memory and
also for the use of future Herren and Scheppin. * * *" Franz Klein-Bruckschwaiger,
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own series, either through official action or through the work of private
scribes; usually they were not "systematic," like the Breslau collection.
It became common practice for cities and towns to preserve records of
responses addressed to themselves; many of the modern editions of
Schoffen responses come from this source. More significant of develop
ing attitudes were the series that attempted condensation, omitting
names of parties and irrelevant facts and preserving what might be
useful for future guidance. They have all the external marks of having
been intended as precedent-books. Though prepared, perhaps, only for
local use, some of them achieved wide circulation, even outside the area
that the particular Oberhof served.39
During the fifteenth and sixteenth centuries there appeared a some
what different phenomenon-precedent books prepared for internal use
within the Oberhofe themselves. As the number of responses accumu
lated, this must have seemed a merely practical measure, an effort to
keep track. Keeping track, of course, did not imply a commitment to
follow past decisions; in this environment one would hardly expect any
explicit theory of precedent.40 But the belated appearance of such
internal guides suggests the question that broods over the whole history
of the Schoffen-if such records of decisions had been more widely
published, had been assembled, studied, and analyzed, could the
Schoffen responses have provided a firm base of German decisional law
on which a more ample structure might have been built? For something
like 200 years, from roughly 1300 to 1500, the growth of German law
"Das Buch der Magdeburgischen Urteile im Breslauer Stadtarchiv," 66 Z.S.S. (germ.)
261 (1948).
39
Stobbe, Geschichte der deutschen Rechtsquellen, I 278-81, 421-27; Schroder,
D.R.G., 743-44. A series of responses of the Ingelheim Oberhof during the years
1398-1418, selected by the Oberhof clerk and revealing a considerable degree of
intelligent condensation, has been published by Erler, Die alteren Urteile des Ingel
heimer Oberhofes (Frankfurt, 1952, 1957). Other collections, made apparently for
internal use, were made in Frankfurt-am-Main and Iglau. Stolze!, Rechtsprechung, I 25.
The city of Possneck, by order of the city council in 1474, authorized the city clerk
of a nearby city to prepare a collection of responses from several Oberhofe, mainly
Magdeburg and Leipzig, for use in Possneck itself. Die Schoffenspruchsammlung der
Stadt Possneck (ed. Grosch, Lauter & Flach; Weimar, 1957). Other "systematic"
collections of Magdeburg responses have been published by Herman Wasserschleben,
Deutsche Rechtsquellen des Mittelalters, 1-144 (Leipzig, 1892) and J. F. Behrend,
Die Magdeburg Fragen ( Berlin, 1865). The former of these was arranged under
topics in alphabetical order and the latter, which was probably compiled about 1400
( Behrend, Introduction, xxx) and achieved very wide circulation, employed a quite
well developed analytical scheme.
This short list given above is by no means exhaustive. Modern literature on these
subjects is much too extensive for me to attempt even a summary.
'" Actually the earliest of these collections appears to have been the series prepared at
the lglau Oberhof by the notary of the city around the year 1360. Similar collections
for internal use were made in Frankfurt and Ingelheim in the fifteenth century.
Stolze!, Rechtsprechung, I 25-26. Particularly interesting is the large collection made
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had depended almost entirely on decisions rendered case by case by
men who, like the Roman classical jurists, were only one step removed
from adjudication. Until at least 1 500 the law they applied was over
whelmingly German law, with only few traces of Roman influence.4 1
Did the organization and methods of the Schoffen have such basic
defects that they necessarily faced a dead end?
Any outsider who attempted a .final answer to this question would be
bold indeed, for it is merely part of the larger question why Germans
transferred their main allegiance from German to Roman law. Great
German historians in successive generations have searched for answers
to this question and have not found answers on which all could agree.
The most that can be attempted here is to point out some of the con
verging factors, of which a few have already appeared.
For the ailments that afflicted German law the work of the Schoffen
in the Oberhofe could be at best a partial cure. Their clientele, though
large, included only segments of the population, scattered over the land
in irregular patterns. The Schoffen could only speak their own city's law
and could not control, or even ascertain, the immensely varied local
customs, even those that emerged in the areas they served. Since they
lacked executive power they had no means to impose their views regu
larly and consistently. Thus the fragmentation and diversity of German
private law could only be partially counteracted by the unifying work
of the Oberhofe. The Oberhofe, furthermore, were not united as
between themselves, except for the cords that tied "daughters" to
"mothers"; even these cords could be and often were severed. Some
interchange there was through the copies of Schoffen responses that
circulated widely in manuscript, but as between the original "mother"
cities none was truly paramount. Until someone attempted, by study
and analysis, to add up and coordinate its important results, fuller
at Leipzig and edited by Guido Kisch as the Leipziger Schoffenspruchsammlung
( Leipzig, 1919) . The editor points out that this was a private collection, not ordered
by any official decree, but that its originator was one of the Leipzig Schoffen who in
1 523 and 1 524 caused the series to be copied from official records and who arranged
the first half under a rough scheme of classification. Introduction, 18*-19* , 108*-l l * .
I n the Brandenburg Oberhof a similar collection, made either by a Schoffe or the
Oberhof clerk, did not appear until the 1 580's. It was clearly intended as "a kind of
precedent book." Stolzel, Rechtsprechung, I 24-29.
41
Stobbe, Geschichte der deutschen Rechtsquellen, I 281-82, collects a few fifteenth
century instances in which there were either direct references to the Corpus Juris or
allusions to general maxims such as: "no one should be enriched at another's expense."
In the list of sources relied on in the Leipziger Spruchsammlung, which mainly con
sists of fifteenth century Spriiche, there are many references to German materials such
as the Saxon Mirror and only four references to Roman law. Stobbe, I 281-82 and
Stolze!, Rechtsprechung, I 253, 285-86 affirm the general conclusion that the sources
mainly relied on by the Schoffen before 1 500 were German, not Roman.
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reporting of their work case by case would probably have added to the
prevailing confusion. Again we encounter the truism that ingenious
solutions in particular cases do not add up to a body of law unless some
one can be found to do the adding.
Neither in the working methods of the Schoffen nor in their output
itself was there much to inspire analytical study. The Schoffen did not
surround themselves with an organized bar, of the kind that gathered
in the French bailliage courts and contributed much, as we shall see, in
fixing the content of French local customs. The few lawyers there were
in Germany before 1 5 00 were for the most part attracted into other
pursuits. The Schoffen, who at this stage were rarely lawyers, responded
usually to written questions which men with law training might have
helped to prepare, but in other respects the procedure did not call for
lawyers' skills. There was apparently no provision at all for adversary
hearings by the Schoffen themselves, with either oral argument or
written briefs. Without rules of procedure to define the issues or even
to establish disputed facts, they often found it expedient, perhaps
necessary out of abundant caution, to treat the facts in a conglomerate
way-if all these facts are established, then such and such results will
follow. Indeed the absence of any strong compulsion to engage in close
legal analysis may help to explain why they were able to continue in
this part-time work. The surprising thing is that they were willing, for
their cities' honor and also their own, to devote so much time and
effort to solving the problems of outsiders. In the course of time com
plaints began to be raised against them for the inconsistencies in their
rulings and for suspected partiality.42 When one considers that they
worked without external controls and were guided only by their own
knowledge and sense of duty, such faults where proved seem the least
of it. They met a great need. For the construction of a system of
German law they provided material that was, if anything, too abundant.
Many of them, as their work reveals, were shrewd, able, and practical
men but they had neither time, training, nor disposition to engage in
42
Stolzel, Rechtsprechung, I 578-89 gives examples of inconsistent decisions on
similar questions in the sixteenth and seventeenth centuries by the Brandenburg
Oberhof, partly through their own forgetfulness or the looseness of their internal
procedure and partly through their reliance on ex parte statements of the parties in
the same case, giving an incomplete or distorted view of the problems actually
involved. The secrecy of the internal operations of the Brandenburg Oberhof, which
its members were sworn to maintain, opened the way for the exercise of private
influences, though Stolze! exonerates them from suspicions of outright corruption.
Stolzel, I 589-91.
Among the charges against the Leipzig Scholfenstuhl recited by the Elector of
Saxony in 1574 and 1577 were not only excessive delays and insufficient personnel
but contrariety of decisions. Theodor Distel, "Beitrage zur alteren Verfassungs
geschichte des Schoppenstuhls zu Leipzig," 10 Z.S.S. (germ.) 63, 82, 86 ( 1889 ) .
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extensive analysis or to prepare their judgments in a form that would
facilitate study by others.
Yet the fate that overtook the Oberhofe cannot be explained by these
shortcomings, for many were correctible. Improved procedure in lower
courts, more time spent by the Schoffen themselves, the gradual infiltra
tion of some trained lawyers might have changed the product. The
Saxon Mirror in the early 1200's had shown what a superior treatise
could do to give shape and structure to German law. The decay of the
Oberhofe was not so much due to failures in their own performance
as to their uncertain relations with political rulers. Uncertainty had
existed from an early stage. Local lords of the land who also had
court-keeping rights might forbid inhabitants of their territories from
taking particular cases to an Oberhof. Such prohibitions raised complex
questions as to whether the lords themselves or the Oberhof might
face charges of denial of justice; in any event, the Oberhof was often
forced to defer. 43 Where commands or rulings of local magnates pur
ported to modify private rights, the Schoffen might face some delicate
questions as to limits of local political p ower.44 Problems of this kind
were magnified as the scattered functions of government were gathered
up by successful contenders for political power. Then territorial rulers
began to create their own appellate courts and to prohibit recourse to
outside law-speakers whom they could not control. By the late sixteenth
century some of the most important Oberhofe, faced with this unequal
competition, simply withered away. 45
The results, however, were not uniform. The Magdeburg Schoffen.. Adalbert Erler, "Die Stilllegung des Schoffenstuhles," 76 Z.S.S. (germ.) 266
( 1959)
.. Weizsacker, Magdeburger Schoffenspriiche fur Leitmeritz 24, for example, dealt
with the question whether the steward (Unterkammerer) of the King of Bohemia
could validly require a person initiating a false j udgment proceeding to put his
complaint into writing, sealed with his seal, and turn it over with a money d eposit
to the city council or else forward th·e document to Magdeburg. The answer of the
Sebo/fen was: "If the lord bailiff has the power in the Kingdom of Bohemia to issue
commands in the name of the law ( von Reehts wegen) in the cities and over the
land," and if he had issued such an order, then "it must be observed in the way in
which he said and issued it."
In a question raised about 1487 it appeared that a widow had attempted to transfer
to two neighbors her rights in a vineyard that she held "under" a local lord. The
transfer was made before the court of the city but not in the court of the local lord,
who for this reason asserted that the transfer was ineffective to defeat his rights.
The Magdeburg Sebo/fen agreed, except as to grapes that the widow had produced
through her own work and improvements in the vineyard. Weizsacker, 74.
On the other hand in the case of 1334 referred to above, section 3, note 19, the
Magdeburg Sebo/fen did not hesitate to rule adversely to the officials of the local
ruler who claimed the power to choose city councillors and local Sehoffen.
40
Stolze!, Rechtsprechung, I 239-52; Stolze!, Die Entwicklung des gelehrten Rich
terthums in deutschen Territorien ( Stuttgart, 1872 ) , I 204-19; Schultze, Privatrecht
und Process, 193-203.
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stuhl lasted until 163 1 , when a battle in the Thirty Years' War destroyed
the city, including the building and records of the Magdeburg Schoffen.
But Leipzig, Brandenburg, and Halle all lasted until the nineteenth
century, the last of these until 18 63. All three had been "daughters"
of Magdeburg; by 1 600 all three had been thoroughly Romanized.46
Their survival after this transformation and the workings of political
authority after authority had been rebuilt, can be explained only as part
of the much broader movement toward a general reception of Roman
law.
4. The Beginnings of the Reception
Large-scale borrowings from foreign legal systems had occurred
before and have been frequent since. But the triumph of Roman law
in Germany came by voluntary submission, with not much help from
express legislation, and on an unexampled scale of magnitude. It was
on such a scale that many factors must have j oined to produce it. It
has been so much discussed that an outsider could not hope to add new
information. But the judicial function was an essential medium of
transmission and was greatly altered in the process. It seems impossible
to escape some consideration of the causes and consequences of the
reception.
Modern discussions of the whole subject have been greatly confused
by the passions it arouses. "Germanists" and "Romanists" have attacked
each other, often with extraordinary bitterness. In more recent times
racial theories have become involved; even the Jews have been blamed.
But long before the advent of Hitler made race a key issue, one author
had raised the painful question whether the German people, unaided,
would have had the capacity to develop a "stable and clear" system of
law.1 Those who reacted violently against any such imputation attributed
the reception to a political and social disorganization which produced
so many other disasters for Germany and postponed for so long the
march toward a national destiny. Deeply laid convictions about human
life and society have also been engaged over the issue whether the
reception came from "spontaneous" demand of the people or was
imposed on a protesting population, and specifically with the result of
oppressing the peasants.2 For a time some authors sought to explain the
46
Stolze!, Rechtsprechung, I 236-37 (Magdeburg), 573-74 (Brandenburg), 246-48
(Halle); 248-51 (Leipzig).
1
Martitz, quoted by Georg von Below, Die Ursachen der Rezeption des romischen
Rechts in Deutschland, (Munich and Berlin, 1905), 152. Von Below ( pp. 149-60) also
refers to and refutes the views of other authors who attributed the reception to funda
mental, perhaps incurable, defects in German law.
• The problem of "spontaneity" and of popular reactions for and against the use
of Roman law doctrines is discussed in a convenient summary by von Below, 1-52,
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reception, at least in part, by the expansion of commerce, especially in
the cities, which made sudden demands on an underdeveloped legal
order. This explanation is now generally rejected.3 But in a broader
sense there clearly was a problem of timing. This is suggested by the
much-quoted statement of Brunner that England and France, unlike
Germany, could resist "destructive infection" because both countries had
had at an early stage "a prophylactic inoculation" of Roman law. 4 It is
true that the full impact of Roman law ideas was not felt in Germany
until relatively late. But this will not explain why the impact when it
came was so great or why the disease was progressive, if disease it was.
Carriers of Roman law spread their influence in Germany from the
thirteenth century onward. Many of them were Germans who attended
the law schools of Italy and France and then returned to their home
land.5 They found many ways in which the knowledge acquired abroad
could be useful. Since other Germans were eager for this knowledge,
they organized small schools, mostly under the auspices of the church,
and wrote tracts and short essays on Roman law themes. The process
of diffusion was already well under way when universities were belatedly
organized. The first in German territories was the University of Prague,
founded in 1348. Then came Vienna (1365), Heidelberg ( 138 5),
Cologne ( 1388), and so on, to a total of thirteen by 1477. Their
principal emphasis at the outset was on canon rather than Roman law,
but the line between them could not be sharply drawn. Late in the
1400' s several universities assigned the teaching of Roman law, without
any canonist gloss, to particular individuals in separate courses.6 During
67-106. As is pointed out by von Below and Wieacker, P.R.G., 72-73, instances of
popular opposition can be matched with instances of popular pressure to adopt Roman
law ideas; opposition where it appeared was directed against the growing power of
territorial rulers rather than against unfamiliar ideas that were resented through a
spirit of nationalism.
• This view, advanced by Stobbe, presented in another form the notion of a basic
inadequacy of German law. It is criticized by von Below, 93-101, 149-52, 155-56;
Wieacker, P.R.G., 77; and Georg Dahm, Deutsches Recht (Stuttgart and Cologne,
195 1), 123, who suggest that the highly developed law of some of the cities
( especially in the north and center) not only set barriers to the intrusion of Roman
ideas but was actually better equipped than Roman law to meet the needs of expand•
ing commerce. In the narrower compass of the commercial center of Frankfurt the
ability of German law to meet the needs of commerce is confirmed by H. Coing,
Die Rezeption des romischen Rechts in Frankfurt-am-Main ( Frankfurt, 1939), 184-87.
• Brunner, D.R.G. , 264.
• H. Coing, Romisches Recht in Deutschland (Milan, 1964), 45-52; Winfried
Trosen, Anfiinge des gelehrten Rechts in Deutschland (Wiesbaden, 1962), 102-06;
Rashdall, The Universities of Europe in the Middle Ages, II 213-88; Adolf Stolze!,
Die Entwicklung des gelehrten Richterthums in deutschen Territorien ( Stuttgart,
1872), I 44-46. [The latter work will be cited hereafter as Stolze!, Richterthum, and
is to be distinguished from the same author's later work ( referred to above, section 3,
note 1) which I shall continue to cite as Stolze!, Rechtsprechung. J
• Teaching and writing in Roman law must be placed earlier than has been pre•
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the sixteenth century new universities were organized and a corps of
German teachers became trained in Roman law, though there was actu
ally an increase in the number of German students who continued to
study abroad. 7
The early concentration on canon law can be explained by the needs
of the clergy, to whom a legal training could be useful in the courts
of the church and in general church administration.8 For members of
the clergy, as well as for others who acquired training in the secular
rules of Roman law, there was also the competing career of service in
the administrative staffs of political rulers. 9 There were some others
who, after university training in canon or Roman law, moved on to
careers in local city government. Particularly important were the law
trained men who were hired by the city governments as clerks, notaries
and legal advisers. By the end of the 1400's there was almost no
important town without at least one law-trained expert in its service.
Being available to advise other local officials or local courts when called
on, they held key positions and were potential sources of influence.10
The volume of Romanized legal literature expanded after 1300. The
Saxon Mirror of von Repgow was glossed by fourteenth century authors
with comparisons between the Corpus Juris and the Saxon law there
described. 11 Roman law was still more effectively used by the town clerk
of the city of Brunn ( now in Czecho-Slovakia), who in the 1350's wrote
in Latin a "systematic" collection of Schoffen decisions, arranged by
topics in alphabetical order. Written about 100 years after Bracton's
treatise, it can be compared with Bracton in many respects. It used the
viously thought as a result of the work of Coing, Romisches Recht in Deutschland,
54-70 and Trosen, Anfange des gelehrten Rechts in Deutschland, 106-34. Older views
are given by T. Muther, Zur Geschichte der Rechtswissenschaft und der Universitiiten
in Deutschland (Amsterdam, 1961) , 74- 107; Stolze!, Richterthum, I 79- 1 1 1.
' Stolze!, Richterthum, I 48-78, indicates the sharp increase that occurred late in the
sixteenth century, but concludes that the costs of the journeys and the time required
effectively restricted the group to the sons of nobility and wealthy bourgeoisie, whose
object would presumably have been, not service in the local courts but administrative
careers at higher levels.
• Stolze!, Richterthum, I 3 3-36; Trosen, Anfange des gelehrten Rechts, 34-62. The
latter author emphasizes the wide reach and great importance of church court j uris
diction in late medieval Germany.
• Trusen, Anfange des gelehrten Rechts, 209-21.
10
Trosen, Anfange des gelehrten Rechts, 222-3 5; Roderich von Stintzing, Geschichte
der deutschen Rechtswissenschaft (Munich and Leipzig, 1880) [hereafter cited as Stintz
ing, D.R.W.] at I 52-53. The influence of the jurists employed by the city of Frank
furt, especially the city Advokat, is shown in detail by Coing, Die Rezeption des
romischen Rechts in Frankfurt-am-Main, 1 52-66.
11
Schroder, D.R.G., 724; Stobbe, Geschichte der deutschen Rechtsquellen, I 376-90.
The gloss of the SachJenJpiegel by Johann von Buch was probably written in the
second quarter of the fourteenth century. It was reworked by Nicolas Wurm later
in that century. Other glosses and commentaries on the Saxon Mirror, written in the
fifteenth century, are described by Stobbe in the passage cited in this note.
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vocabulary and analytical method of Roman law and directly borrowed
many specific rules for gap-filling purposes, but on the whole accepted
and reproduced faithfully the German law that was known well by its
author. 1 2 As Bracton had shown, Roman law used in this way by an
able and discriminating writer could contribute enormously to the
understanding and organization of medieval experience. For Germany
in the fourteenth and fifteenth centuries its effects were almost sure to
be not toxic but tonic.
Most of the Romanistic literature of this time, however, was devoted
to other purposes. In canon law, with which most of the law-trained
persons were for long preoccupied, German writers made an inde
pendent contribution to the main stream of canonist literature. 13 At
another level entirely were the "vocabularies" and summaries that
attempted to explain in a rudimentary way the terminology and rules
of Roman law. 14 This "popular" literature had a wide circulation. It has
been taken by some as a symptom of strong popular demand for Roman
law doctrine and of distrust of German law and procedure. An attitude
of distrust for German courts, with their "ignorance and caprice," is
indeed expressed by the author of the "Mirror of Actions," a :fifteenth
century treatise on Roman-canonist procedure that was widely copied at
the time. 15 But one must distinguish, both at this time and later, between
dissatisfaction with an ill-organized and untrained judiciary and dissatis
faction with the rules they applied. Furthermore, the demand for this
kind of literature could well have come from the clergy and others
who were engaged in serving the church courts. The church courts had
an extensive jurisdiction, considerably wider than in England or France,
and led the way in the reception of Roman-canonist procedure. The
yearning for law that had already been shown by German communities
was not necessarily a yearning for Roman law. The wide dissemination
before 1500 of this kind of popularized Roman law may have added
some "half-learned" men to the substantial numbers who had been
trained in foreign schools, but it did not in itself signify any large
scale adoption of Roman law rules by existing courts in Germany. 16
Even before 1500, however, there appeared one specific form of
influence that could greatly affect the functioning of the secular trial
courts. This was the introduction of Roman-canonist procedure, with
12
Gertrud Schubart-Fikentscher, "Romisches Recht im Briinner Schoffenbuch," 65
Z.S.S. (germ.) 86 ( 1947), gives a detailed analysis.
'" Stintzing, D.R.W., I 12-21.
,. Described by Emil Seckel, Beitrage zur Geschichte beider Rechte im Mittelalter
( Tiibingen, 1898) .
18
Stintzing, D.R.W., I 43-47.
18 This
point is suggested by von Below, 1 10-13.
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its heavy reliance on written pleadings, on proof through interrogation
of individual witnesses, and on documentation at every stage. The tradi
tional procedure in common use was oral. In the determination of
disputed facts documentary evidence had come to be admissible and the
members of the court itself were allowed to testify on matters of which
they had personal knowledge; otherwise witness-proof was merely a
modified form of the ancient oath-helping and the tribunal's chief task
was to assign the burden ( or privilege) of proof. Lacking neighbor
hood juries, to which the early English common law had delegated the
fact-finding function, German trial courts clearly faced new problems as
Roman-canonist procedure became better known and litigants sought to
employ it for their own advantage.
An illuminating study has shown the effects of the new procedure
on the trial court of the city of Frankfurt-am-Main. In the late 1 400's
the Schoffen court consisted of fourteen persons, leading citizens and
mostly merchants, who met ordinarily three times a week. Until the
1480's they employed the older procedure. The hearings at this stage
were entirely oral, though allegations were often made by spokesmen
for the parties; if the party to whom the burden of proof was assigned
marshalled the required number of witnesses, he would ordinarily
prevail.17 The traditional procedure by this time was by no means
archaic, but it was extremely informal, and the practical men who sat
as judges had little need for a complex system of legal concepts. The
law applied was the inherited law of the city and for some time-until
148 0-the occasional citations by advocates to Roman law sources seem
to have had little effect on the court's decisions.18 Such citations increased
during the next decade but still without major effect until after 1 490,
when cases began to be presented with written pleadings and with
offers of proof by interrogatories addressed to individual witnesses.
These procedural changes occurred without legislation or rule of court,
on the initiative of litigants and their attorneys. For perhaps a decade
the old and the new forms of procedure persisted side by side. By 1 50 5
canonist methods of pleading and proof had become standard and the
older procedure was in practice displaced. Pleadings thereafter became
elaborately written, proof was by written questions addressed to indi
vidual witnesses by the court or its delegates, with answers recorded
in writing.19
The transition probably occurred in Frankfurt sooner and faster than
elsewhere, but its results were profound whenever and wherever it
Coing, Die Rezeption des romischen Rechts in Frankfurt-am-Main, 27-43.
Coing, 43-85.
19
Coing, 86-118.
17
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occurred. One result was to confront the Schoffen with mounds of
paper, not only a series of responsive pleadings but written questions
that someone must check for relevance, plus written records of the wit
nesses' replies, which the court itself must then dissect. For the city
court in Frankfurt, the shift from an oral to a written procedure would
not in itself have been fatal, for the Frankfu rt Schoffen included many
educated men who knew at least how to read, 20 unlike their counter
parts in smaller towns and in country districts. It was more important
that the new forms required a different and closer analysis, not only of
procedural but of substantive issues. Perfected over centuries by expert
proceduralists, canonist methods laid heavy stress on lawyers' techniques
and were later to have considerable effect in sustaining the drive in
Germany for the development of order and system.21 Working within
the framework of canonist procedure, lawyers also found it easier to
cite Roman law on substantive issues; the number of such citations rose
rapidly in Frankfurt during the crucial decade of transition, from 149 5
to 1 505. The adoption of canonist procedure thus complicated the
decisional process and placed on the l aymen of the Schoffen courts
burdens that most were not equipped to bear. It also required rethinking
of many issues that had been blurred or submerged by the procedural
forms of older times.22
Nevertheless, if the experience of France can be a guide, the adoption
of canonist procedure did not need to produce a general displacement
of German by Roman law. In France canonist procedure appeared in
secular courts in the latter part of the thirteenth century and was in
full-scale use in feudal as well as royal courts by 1400. I have described
elsewhere its drastic effects in discouraging attendance by lay judges
and transforming the structure and personnel of French trial courts.23
In France the transition came some 200 years earlier than in Germany,
but it was preceded ( or at least accompanied) by the gathering of local
lawyers around courts at the trial or district level. Some of these lawyers,
as we shall see, actively guided the courts as members of advisory
councils. The professional work of most of them involved study and
analysis of local court decisions and gave them a stake in preserving the
main elements of local law.24 With the shortage of trained lawyers that
still existed in Germany before 1500, the lay tribunals that had lasted
so late had no such recourse. When the Frankfurt Schoffen began to
•• Coing, 173-75.
Wieacker, P.R.G., 99-101.
•• This theme is developed by Coing, 119-20.
28
Dawson, Lay Judges, 43-53, 60-69.
" Chapter IV, sec. 2, below.
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be peppered with Roman law citations, there were several things they
could do. They could ignore the citations, as they tended to do at first.
They could avoid the issue by persuading the parties to compromise,
acting themselves as arbitrators.25 If directly confronted with a problem
of Roman law they could ask advice from the law professors at the
nearby University of Mainz, as they did in several cases. 26 But the easiest
course was to call for help from the city's own attorney, who was
Roman law trained. More and more the judgments issued in the name
of the Frankfurt Schoffen were actually drafted by the city attorney,
who thus acquired in many cases the effective power of decision.27
The defects of the inherited German procedure were such that major
reform was bound to come. The canonist system was the only available
model. 2 8 Its superiority was so evident that canonist techniques were
introduced in some places by local legislation. But even without express
legislation, litigants who hoped for advantage thereby and who could
find lawyers to draft the papers, could be moved by self-interest to press
canonist methods on trial courts all over Germany. By yielding to this
pressure the laymen sitting in the ancient courts not only signed their
own death warrant but opened up wide channels for Roman law to
flow in.
In appraising contemporary attitudes one must recall the growing
enthusiasm for classical studies. The Corpus Juris was in its way a
system of law but it could also be viewed as a part of the great legacy
from antiquity that had been recently unearthed in Italy. Insight and
stimulation could be gained from studying it, as from studying the
Roman poets or ancient art; even we seldom speak of a "reception" of
Horace. As a leading historian has put it, Roman law entered Germany
under the "protective fog" of the new erudition.2 9 The .first great
German jurist was Zasius ( 146 1 -1535 ). Zasius was a leader of the
humanist movement which had originated in fifteenth century Italy in
"' Coing, 103-04, enough so that in 1492 a separate record was organized for cases
settled by arbitral awards of the city councillors or Schoffen.
26
Coing, 101, 170-72.
21 Coing, 1 1 5- 18, 141-43. In the second of these two passages Professor Coing con
cludes that the city attorney apparently did not undertake to introduce Roman l aw
ideas on his own initiative but used them where lawyers had first pressed them on
the court.
28
The procedure employed in Saxony, which preserved some of the orality and
simplicity of earlier German procedure, survived much later and was rationalized by
authors of the seventeenth century. But in the period near 1 500, when the main
decisions were made, and for some time thereafter, Saxon procedure was not generally
known nor were its main features described by legal writers. Wilhelm Endemann,
Die Entwicklung des Beweisverfahrens im deutschen Civilprozess seit 1495 ( Bonn,
1895 ) , 58-75 .
"' Stolze!, Richterthum, I 36.

Germany's Commitment to Legal Science

183

reaction against the "barbarous" Latin of the Bartolists, their massive
apparatus of dialectic, and their preoccupation with practice. The chief
contribution of the humanists was the application of historical criticism
to the surviving texts of Roman law, a program that was to be still
further advanced by the work of the French humanists. The importance
of Zasius lay in his exceptional combination of talents. He was an
excellent historical scholar but he was also active as a practical lawyer,
expert consultant and draftsman of legislation. His vigorous personality
and literary production inspired a group of followers who shared his
wide interests and continued his influence.30 In modern times there has
been some dispute as to whether the humanists, with their tendency
toward antiquarianism, were equipped to give intellectual leadership in
a German reception.31 If they had detached themselves from responsi
bility to their own society as fully as the French humanist-lawyers were
later to do, the answer probably must be in the negative. At a later
stage the influence of the humanists was to wane in Germany and the
methods of Bartolus were to be reinstated. But in this earlier time of
fresh discovery the application of Roman law to practical needs and the
unfolding of the historical past were combined in what seemed a single
objective on which educated men could agree.
Receptivity thus preceded reception. Perhaps receptivity was some
what increased by a political factor. The Holy Roman Empire was not
very Roman, but its supposed continuity was an organizing principle
of government. We must remember that for 500 years after German
kings assumed the title of emperor, this political idea had not had
enough force to displace German law with the Corpus Juris. Yet the
imperial idea, with shifting meanings, had persisted through the late
Middle Ages, even after imperial power had so greatly diminished.
To many this meant that Roman law, though wholly incomprehensible,
was in a strange way not wholly alien.32 It was the German Kaiser's
law. There were many still who vainly hoped for order and security by
a revival of imperial authority. It might seem at least not unnatural to
30
Wieacker, P.R.G., 80-81; Stintzing, D.R.W., I 1 5 5-74; Wolf, Grosse Rechtsdenker
der deutschen Geistesgeschichte, 59-96 ( on Zasius) .
31 The view that the humanists could not have provided the needed leadership has
been advanced, among others, by Koschaker, Europa und das ri:imische Recht, 1 1 5-17,
308-09 and Wolf, Grosse Rechtsdenker, 71. That they did provide such leadership in
Germany and were an important factor in the early stages of the reception is urged
by Wieacker, P.R.G., 44, 74-75 and Coing, 187-91 .
32 This theme i s developed by Hermann Krause, Kaiserrecht und Rezeption ( Heidel
berg, 1952) and is mentioned by many: e.g., Stobbe, I 620-25; Koschaker, 23 5-36;
Wieacker, P.R.G., 70-72. The author last cited expresses justified skepticism as to the
active influence of this idea in promoting the reception and considers it rather an
afterthought, developed after the process was already far advanced.
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appeal to rules of the Corpus Juris whenever they might appear to
serve some useful purpose.
To this "political" explanation-actually a conjecture in social psy
chology-others have added a political factor that is much more specific.
It has been suggested that political authority intervened directly to
promote the reception, through the preference of emperors and princes
for the political theories of the Corpus Juris.33 It is true, as I have said
before, that the medieval doctors of law had emphasized those passages
of the Corpus Juris that were favorable to absolutism. The weight of
lawyers' opinion thereafter had pressed toward weakening or eliminat
ing restraints on the political ruler. But some German j urists of the
sixteenth and seventeenth centuries, though trained in Roman law, had
precisely opposite views. In any case the ideas of the Italian doctors had
long before been absorbed by European publicists and had entered into
the main stream of political theory. They were fully available to
German princes in their domestic contests for power. It seems on the
face of it extremely unlikely that the influence exerted by secular rulers
could have had its main inspiration in the political theories of the
Corpus Juris, soothing to rulers though these theories might be.
Yet political forces, working through the courts, were to play a large
role in the German reception, both by determining the media to be used
and its ultimate extent. A portent of the future was the enlistment of
law-trained men in administrative service, both by the king-emperors
themselves and by the leading princes who were struggling to consoli
date their own power. This enlistment had begun in earlier times. By
the fifteenth century numbers of men who knew Roman or canon law
or both had proved most useful to the rulers as advisers, assistants and
apologists. For the sons of the nobility and wealthy bourgeoisie-the
ones who could afford a costly education-service of this kind offered
the prospect of honor and wealth. The influence and prestige that many
acquired added luster to the new learning itself; a symptom was the
general recognition that the degree of doctor of laws of itself ennobled
the holder.34 One of the important uses for legal skills soon came to
83
The views of those who urged this explanation are summarized and vigorously
refuted by von Below, 52-67. One finds these views expressed in English, as by
Vinogradoff, Roman Law in Medieval Europe (2d ed., 1929 ) , 14 1-44; Hans Julius
Wolff, Roman Law, an Historical Introduction (Norman, Okla., 195 1 ) , 195-96, the
latter adding, however, some needed reservations. Skepticism as to the influence of
political theory was also expressed by Ernst Rabel, Die Rezeption des romischen
Rechts in Deutschland, Atti de! Congresso Internazionale di Diritto Romano, 1933,
II 185, 187: "It was more important that the rulers used legally trained officials and
that after their power was established they sought legal unification, which could be
achieved in the seventeenth and eighteenth centuries only through the 'common law.' "
34 Kurt Kaser, Deutsche Geschichte zur Zeit Maximilian I (Stuttgart and Berlin,
1912), 246-47.
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be the organizing and administering of new agencies of government.
Whether the lawyers so engaged would have a wider influence would
depend on the forms of government and court organization that would
emerge in the continuing contest for political power.
It is difficult to say when the reception began, for the process was
continuous, renewed in another way even in the nineteenth century. In
order to attempt closer definition one must first select, among several
meanings, what kind of reception one is talking about. But if the term
means a direct, large-scale application of Roman law rules so as to
affect substantial parts of the population, it had hardly begun by 1 500.
The experience of the Frankfurt trial court, already briefly sketched,
forecast the fate that would probably overtake other lower courts at
various times, which were as yet uncertain. The formation in 149 5 of
a reorganized appellate court, the Imperial Kammergericht, began the
process of acceleration.
5.

The New Appellate Courts
Vestiges of a central imperial court had survived into the fifteenth
century. But the Reichshofgericht had no fixed membership, no regular
place of meeting, and no effective means of enforcing its decrees. The
kings had granted sweeping exemptions from its j urisdiction which
disabled it further. When disputes were actually brought before it, it
became difficult even to assemble enough authorized persons to con
struct a court. During the troubled times of the fifteenth century des
perate need produced agencies for adjudication that were specially
manufactured, by treaties between princelings, the cities, and the organ
ized estates in the territories. About 1400 there developed also an
institution centered around the person of the king, the royal Kammer
gericht. It eventually acquired some permanent members, including men
trained in Roman law, and organized its procedure along canonist lines.
But for the twenty years before 14 71 it did not meet at all and there
after its limited jurisdiction and lack of power deprived it of effective
influence.1
The condition of Germany during these times has been described by
a modern historian in the following terms:
This lack of a strong central authority was the cause of an appal
ling anarchy which devastated Germany at the end of the middle
ages. In early centuries the internal peace of the Empire had been
repeatedly disturbed by the most savage disturbances. Particularly
in the time of the Hohenstaufen and during the interregnum wild
' Schroder, D.R.G., 593-602, modified in some details by Trusen, Anfii.nge des
gelehrten Rechts, 178-208.
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factional strife had rent the nation, and insecurity and violence
had weighed heavily on the land. But the calamities of disorder
reached their highest degree in the fifteenth century under Sigmund
[ 14 10- 1437} and Frederick III [ 1440-1493], both of whom felt
themselves to be only in part German kings and during whose
reigns royal authority in Germany practically disappeared.
This internal warfare found its origin in the rivalries of the
individual territorial powers. An insatiable urge for expansion
seized the strongest classes and filled them with a never ending
desire to increase their holdings and expand their spheres of
power-a counterpart of the power politics of the great states
outside Germany. All desired to expand at the expense of the
Empire or its component parts. * * * The great contest between
the princes and the cities had likewise been by no means fought
out. Mutual hatred and suspicion held these two classes, the most
powerful, far apart. The cities feared for their freedom. In the
circles of the princes it was said that the cities aimed to dispossess
the nobility. On both sides the distrust was not unfounded.2
The great need on which reformers could all agree was to put an
end to private warfare, to which legislation had so far merely set some
limits. Treaties and "peace" confederations between various classes and
political leaders had proved ineffective. The later decades of the fifteenth
century were marked by renewed outbreaks, battles within the cities,
peasant u prisings, "the first premonitions of approaching social catas
trophe," so that, in the words of the same author, many thought "that
the end of the world and of the Empire was near and Antichrist was
at the door." 3 The Emperor Maximilian (1493 - 1 5 19 ) bestirred himself
to extend the "land peace," though always distracted by his efforts to
save his non-German dominions and to clefend the frontiers of Germany
itself. One project on which most could agree was that a more effective
court at the national level was needed. This project was discussed in
successive meetings of the Reichstag but for a decade it foundered in
disputes over the power to appoint the judges of such a court, over the
extent to which the immunities of great nobles would be preserved,
and the degree of control by the emperor. Finally, in 1495, a solution
was agreed on and in the same session the important step was taken
of outlawing private warfare in legislation declaring a "perpetual land
peace." Faced with the compelling need to secure the peace, the con
tending groups could at least unite on the need for a strengthened
central court.4
2

Kaser, Deutsche Geschichte zur Zeit Maximilian I, 190-91.
Kaser, 193-95.
• The complicated negotiations that led to the legislation of 1495, including the
bargaining over the power to appoint the j udges and efforts to ensure geographical
representation, are described by Rudolf Smend, Das Reichskammergericht (Weimar,
3
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The Emperor Maximilian had far more ambitious plans for restoring
the power of the monarchy. He sought to strengthen the executive
power by various means, to develop secure sources of revenue through
imperial taxation, and to build new regional agencies of government.
In some of these projects he had temporary success, but his own involve
ment in continental power politics, the resistance of many groups and
especially of the great nobles, and the indifference of the general popu
lation brought him in the end almost total defeat. Soon the Reformation
was to bring division along different lines and aggravate hatreds in
entirely new ways. The only project that survived from the movement
for "reform" of the Empire was a reorganized high imperial court.
Even the hope that it could contribute much to internal peace was
quickly and bitterly disappointed. 5 This was not to be the first time in
human experience that men who could agree on · little else thought
intractable problems could be solved by setting up a court.
In formal structure the reorganized imperial court adopted the ancient
division between presiding director ( Richter ) and the constituent mem
bers who were the only ones entitled to vote.6 The members originally
numbered sixteen and were selected from a panel. To the panel the
king could nominate two, the imperial electors six, and the remainder
were to be proposed by rulers or representatives of particular areas.
These complex arrangements, which were later changed in various
details, clearly aimed to ensure both that the great lords would be well
represented and that the reorganized court would be largely inde
pendent of imperial control. 1
1911) , 1-67. More background is provided by Kaser, 200-19, and Stolze!, Rechtspre
chung, II 96-103. The latter author quotes (p. 99) the preamble of the 1495
ordinance: "We have established . . . a general land-peace and since it can hardly
last without the necessary law, we have ordained that our and the Reich's Kammer
gericht be established and maintained, as follows . . ."
' The later history of Maximilian·s efforts and of the feebleness of the Reichs
kammergericht during the remainder of his reign is given by Kaser, 220-45.
• In case of a tie, however, the presiding officer was allowed to vote. At first there
was a single director, who was required to be a member of the high nobility and
who was appointed by the king-emperor. In the early years there was uncertainty and
dispute as to whether the leading princes needed to concur in his appointment. Legal
training was not a prerequisite for the directors though some of them actually had had
it. Later two (ultimately four) "presidents" shared the director's role, all likewise
appointed by the king. The administrative control over the court's internal procedure
exercised by the director and his representative position in dealings with the high
nobility made the office important. These factors also made high social rank more
useful than technical legal knowledge. Smend, Das Reichskammergericht, 243-63.
' Smend, 24-46, 264-84, 294-96. With the later increase in the authorized member
ship of the court, the king's share was somewhat increased. The difficulties in finding
enough qualified persons to fill the positions authorized meant that the membership
seldom conformed in fact to divisions in the power to nominate.
The actual election from the panel was at first made by the Reichstag, then by the
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The legislation of 149 5 also required that one-half of the members
must have been born to at least knightly status and the other half must
be "learned in law." Legislation of 1 5 2 1 then provided that even
among the knights preference should be given to those who had had
legal training, if they could be found; after 1 548 all members were
required to be "learned in the laws," though not necessarily to have
doctorates.8 Procedure was regulated at first only by requiring that cases
be presented "in writing," but ordinances a few years later brought a
rapid and full-scale adoption of Roman-canonist procedure. By the leg
islation of 1495 the court was to decide "according to the common law
of the Reich and also according to the proper, worthy and accepted
statutes, ordinances and customs * * * that are brought before them. "
"Common law" meant Roman law, which was thus recognized as at
least a subsidiary source to be used when other sources failed. 9
The Reichskammergericht was given an original jurisdiction over
disputes involving tenants-in-chief and over violations of the "land
peace," but most of the cases that reached the court came by way of
appeal. In handling complaints against lower courts it was natural that
the court should disregard the ancient false judgment procedure which
was still widely used in Germany. The complaint of false judgment was
essentially a punitive action with a narrow range of inquiry, aiming
less at correction of erroneous decrees than at imposing fines on the
erring judges who had rendered them. 10 The canonist appeal, on the
other hand, was a full-scale rehearing, not only on the law but usually
also of the findings of fact; the reviewing court could affirm, reverse,
or modify on such terms as seemed to it suitable. Highly perfected and
flexible, the canonist appeal conferred wide powers on the reviewing
court. It had long been used in the courts of the church, though its
transfer to secular courts was just beginning.11 Like the trial procedure
already referred to, it was elaborately written and laid heavy stress on
lawyers' skills.
In size the Reichskammergericht never reached the vast proportions
that, as we shall see, were eventually reached by the Parlement of Paris.
Indeed, the problem for decades was to persuade qualified persons to
accept appointment to a court that was frequently moved from city to
city, that had so little power to enforce its decrees, and that was viewed
regional commissions that were set up in the reform period or by subordinate com
missions of the Reichstag, and at times by the court itself.
• Smend, 299.
• Schroder, D.R.G., 870-71; Smend, 296-300; Stobbe, Geschichte der deutschen Rechts
quellen, II 83-90, 191-94.
10 Schroder, D.R.G., 852-53.
11
Stolze!, Richterthum, I 166-74.
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with widespread dislike and distrust. Two decades after it was founded
its total output was still quite small; the final decrees that it rendered
averaged only about thirty per year.1 2 As its business increased, its proce
dure became more dilatory and its backlog mounted; there came pres
sure to increase the court's membership. The original sixteen authorized
positions became eighteen, then twenty-four, then forty-one (in 1 5 70).
After the Peace of Westphalia in 1648 fifty judges were authorized.
During most of the sixteenth and seventeenth centuries, however, it
proved impossible to find judges for all the authorized posts. After
1648 of the fifty judges authorized there were in fact seldom more
than eighteen.1 3 Nevertheless, the court found it necessary as early as
15 30 to divide itself into three separate chambers (called Senates). The
number of chambers thereafter varied with the changing size of the
court, but this device for dividing the work-load remained a permanent
feature. 14 Thus by the middle decades of the sixteenth century Germany
had a central court, much smaller than the Parlement of Paris but
comparable to it in procedure and structure. In a political environment
that was favorable, its influence could have been decisive.
Operating at a rarefied level in a space that has been well described
as "law-free, " 15 the Reichskammergericht in much of its work had no
law to turn to except Roman law. The ordinance of 149 5, which author
ized this, also placed on a parity the "statutes" and "customs" that
were "brought before it." The practical problem, which the French
monarchy had faced 200 years before, was to organize proof of the local
law that still blanketed the land. The solution of the Parlement of
Paris was the enquete par turbe, a group inquest which used the para
mount power of the crown to extract testimony from local jurors. 16 In
Germany this might have seemed no great innovation, for inquests for
12
Smend, 107. The vicissitudes of the court during the period 1495-1519, when it
was forced several times to suspend its sessions entirely, are described by Smend,
67-1 14. After 1519 it became increasingly embroiled in political and religious con
troversy, but for a time after 1530 its political prestige rose considerably. Smend,
141 ff.
The changes in the numbers and methods o f appointing judges are described by
Smend, 265-70. From 1571 to 1618, of the 4 1 members the kaiser was entitled to
nominate 7 ( only 4 of these with vote) , the imperial electors 10, and other territorial
rulers or estates 24.
It was not until 1526 that the R.K.G. acquired a permanent abode in Speyer, where
it remained until 1689; after that date until its abolition in 1806 the court sat in
Wetzlar. Eduard Kem, Geschichte des Gerichtsverfassungsrechts (Munich and Berlin,
1954), 28.
18
Smend, 186-88; Schroder, D.R.G., 814-15.
" Wilhelm Endemann, "Von dem alten Reichskammergericht," Zeitschrift fiir
deutschen Civilprozess, 1893, 165, 175.
"' Coing, Die Rezeption des riimischen Rechts in Frankfurt-am-Main, 8.
'" Chapter IV, section 2, below.
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proof of local custom were extensively used by the peasant commu
nities in the Weistiimer that have been already described. But with an
executive power behind it that was so feeble-with the court's own
survival at times in doubt-it is not surprising that the Reichskammer
gericht did not attempt to reach down into the territories and organize
local enquetes par turbes. As a result local customs could be brought
before the court only through the initiative of litigants. If disputes then
arose over their existence or content, there were no ready means to
resolve them. Even if its members had so desired, the Reichskammer
gericht could hardly have been a bulwark of defense for local German
law against excessive tendencies toward Romanization.
In accounts of the reception it is usual to describe the formation of
the Reichskammergericht as a crucial turning point and the court itself
as a major factor. If one means by "reception" the transformation of
German legal method-the advent of Italianate legal " science" 11-the
court was to contribute greatly. But if one means by the term a wholesale
displacement of German by Roman law, the influence of the Reichs
kammergericht was at most intermittent. In areas that were subject to
its jurisdiction there were signs in some places that local agencies
deliberately tried to conform to the doctrines of the Reichskammer
gericht. But the degree to which this occurred and the extent of dis
placement of the local rules varied widely. 18 In some areas that were
not subject to its jurisdiction Romanization went further and faster than
in areas that were. The view that the court had direct and important
influence has been challenged chiefly by Adolf Stolze!, who pointed to
the small percentage of the court's decrees that dealt with private law
issues, the delays and high costs that discouraged litigants, the court's
lack of power to enforce its decrees, and the exemptions of large areas
from its appellate jurisdiction. 19 Many of the exemptions, it is true, were
11
This conception of the reception has been most strongly urged by Wieacker,
P.R.G., who describes the Reichskammergericht ( p. 92) as "one of the most important
pacemakers of the practical reception."
18
Von Below, Ursachen, 122-29, lays great stress on the influence of the Reichs
kammergericht and points particularly to Jiilich-Berg and Bavaria as areas where
through court action or legislation the effort to avoid reversals by the court promoted
Romanization. Schroder, D.R.G., 870-71, describes the formation of the court as the
"decisive turning point" and explains the limited reception in Switzerland and
Schleswig through their early exemption from the court's appellate jurisdiction. But
von Below, 128, himself gives instances of the lack of correlation between the degree
of Romanization and the scope of the court's jurisdiction.
" Stolze!, Rechtsprechung, II 104-25, presents an extended argument in support of
his conclusion that the influence of the Reichskammergericht was exerted "rather in
the area of procedure than of substantive law." This conclusion had been suggested
28 years before by Stolze!, Richterthum, I 392-98, with an analysis of the small
number of cases from Hesse that reached the court and had actually been decided
by it. It seems that the adverse reaction of other writers to this suggestion has arisen
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not firmly established until after 1 5 50 but in due course their scale
became so great as to remove most of Germany from appellate review
by the Reichskammergericht. 2 ° Certainly it does seem that to impose
Roman law on a reluctant or indifferent population a more potent force
was needed.
The influence of the Reichskammergericht was achieved, rather, by
indirect means. One avenue to influence-published reports of its deci
sions-must be postponed to a subsequent section (section 7 ) where
the court's own misfortunes will be further described. More immediate
and more concrete was the influence of its organization and procedure
in supplying a model for territorial rulers to imitate. A recasting of the
German judiciary was overdue and would no doubt have occurred in
any event. But the model supplied by the Reichskammergericht gave to
impulses already present a specific direction and powerfully promoted
Romanization.
Appellate courts had in fact appeared in some territories even before
149 5 when the Reichskammergericht was reorganized. As early as 148 3,
for example, the Dukes of Saxony set up a high court at Leipzig com
posed of four knights, four nobles and four "doctors," who were to
hear complaints of false judgment and also receive appeals. 21 In
Bavaria a ducal court had existed from much earlier times; in the
1470's it began to shift from false judgment procedure to the canonist
appeal; men trained in Roman or canon law appeared in the 1490's. 22
In Wiirttemberg professors of law from the University of Tiibingen
( created in 1477 ) sat for some time in the lord's Hofgericht; in 149 5
it was more formally organized with a membership of four knights and
four doctors of law. 23 Other territorial rulers followed a similar course
in the ensuing decades. 24
mainly from their effort to discount Stolzel's more basic contention that the reception
was "spontaneous" and that political action was relatively unimportant.
Coing, 170-72 gives considerable weight to the "personal and moral influence" of
the court, while it sat in Frankfurt, in accelerating the Frankfurt reception, but finds
this chiefly in its pressure toward the adoption of canonist procedure.
20
Kern, Gerichtsverfassungsrecht, 30. As early as 1 3 56 the lands of the imperial
electors had been in principle exempted from appellate review by any imperial court.
The contests over the effect on this exemption of the legislation of 1495 are described
by Stolze!, Rechtsprechung, II 136-S l .
" Stobbe, II 91-93 ; Stolze!, Rechtsprechung, I I 502-14. In later permutations the
numbers and percentages from each class ( nobles, knights and doctors) changed some
what but increasingly it became the practice in appointing nobles and knights to
choose men with legal training.
22
Stobbe, II 95-96, reciting the complaints in 1497 by the Bavarian Landtag against
the professors of Roman law who subverted the customs. When similar objections
were raised in 1 5 0 1 the duke insisted on including some doctors, in part to avoid
reversals by the Reichskammergericht.
'" Stobbe, II 97.
24
Stolze!, Richterthum, I 247-73.
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This development of territorial appellate courts was merely one phase
in a much broader movement toward the organization of territorial
states. In the late Middle Ages the components of governmental power
had been so widely dispersed that their reassembly required much time.
In many parts of Germany the regalities, symbols of political supremacy,
had been sold or farmed out or had simply lapsed. Disintegration had
been carried further through the physical break-up of some great lord
ships or through enclaves of immunity that had developed within them,
by grant, usurpation, and all too often by violence. The collapse and
dispersal of governmental powers had gone further in the east than in
the west but the process of reconstruction faced similar problems
everywhere.
Those who saw the need for the restoration of order and social cohe
sion found a mode of political action in meetings of territorial assem
blies. Here influential groups could be represented, common action could
be agreed upon, and concessions secured from the lords who convoked
them, as the price for submission to taxation. During the fifteenth
century these small territorial parliaments took action on numerous
matters of common interest, through legislation and otherwise. They
helped to build new lines of authority and internal administration
though they also set limits to the emerging power of the leading
princes. They were a political phenomenon of the first importance,
though they conformed not at all to Byzantine conceptions of govern
ment. 25 But much more than this was clearly needed. In the primary
task of establishing the peace, consistent and predictable action was
needed against robber-barons, marauding knights, and other offenders
who harried the land. Many of the offenders themselves had court
keeping and other privileges which gave their actions a stamp of
legitimacy. There were other citadels also that the leading princes set
themselves to reduce, especially the powers and immunities possessed by
the free cities and the church. As the holdings of the great princely
houses were consolidated in the course of the fifteenth century, they
engaged in much warfare against unruly nobles and privileged cities.
Parallel with this, and probably more productive of lasting control, was
the effort by the leading princes to extend their judicial powers. This
effort met with strong opposition, for the crucial importance of the
judicial function was well understood. 26 The struggle over appellate
,. Kaser, 279-302, emphasizing on pp. 301-02 that the public law of the Corpus
Juris was inapplicable to the tempered rulership of the fifteenth and early sixteenth
centuries and denying that "Roman law was the accoucheur of the modern state in
German territories."
,. Kaser, 306-17. The contests between the territorial rulers and the cities are dis
cussed by the same author on pp. 3 17-50; the struggle with the church, aimed chiefly
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powers, to extend or escape them as the case might be, went on all over
Germany and in most places was not concluded until the sixteenth
century was far advanced.
The new territorial courts were for the most part appellate, since a
monumental effort would have been needed to supplant altogether the
local, feudal and ecclesiastical courts that were spread over Germany in
such vast profusion. As to the procedure they employed, it was again
almost inevitable that they should have borrowed heavily from the
Roman-canonist system. The canonist appeal, with its full rehearing on
both law and facts and the extensive power it conferred in reframing
decrees, was an efficient instrument of direct control. It would have
been surprising if the lords of these courts, who were battling for
control of the judicial function, had not made full use of a procedure
that so greatly enhanced the judge's role.2 7 Furthermore, after 149 5 the
Reichskammergericht provided a model that was easy to imitate. Its
procedure had been quite fully described by several legal writers and
was extensively codified in legislation of the Reichstag in 1 555. 28 This
legislation was widely copied, often almost literally, in setting up or
reorganizing the territorial appellate courts. Thus the ill-fated imperial
court, despite other failures, had a great and continuing influence in
at least one respect-in promoting the adoption of Roman-canonist
appellate procedure.
To administer this procedure it was necessary to include as judges
some men with enough legal training to understand its complications.
In day-to-day operations, furthermore, the judges who had had legal
training would be likely to have greater influence than the lay members
who had not. It therefore seems entirely safe to conclude that in appel
late courts, as in trial courts, the advent of canonist procedure was a
major factor in compelling reliance on the "learned" men. The question
remains whether the rulers of Germany, equipped now with appellate
courts, had a sufficient motive to promote Roman law through a positive
preference for its solutions.
The experience of France raises at least an initial doubt. In France,
by 1400 at the latest, Roman-canonist procedure had been generally
"received" and judges trained in Roman or canon law had been installed
in royal courts, especially in appellate courts. Yet the main result of
at limiting jurisdiction of church courts and subjecting church property to taxation,
on pp. 350-85.
21 The contrast between the canonist appeal and the complaint of false j udgment,
both as to the greatly enlarged powers conferred by the appeal on appellate j udges
and the greater demands on their learning and skill, is discussed by Stolze!, Rechtspre
chung, II 129-40.
28
Endemann, Die Entwicklung des Beweisverfahrens, 17-49.
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their work, as we shall see, was to preserve rather than to displace the
medieval customs of northern France. 2 9 One can say much more than
this. Despite many opportunities and abundant means the monarchy in
France abstained almost altogether from intervention in private law
issues, from the Middle Ages until 1789. Even in the sixteenth century
when the codification of the French customs required both royal machin
ery and royal sanction, the texts were voted by district assemblies which
were left remarkably free to record and revise their local customs.30
Nor is it at all hard to understand why the French crown should have
been neutral, indeed almost wholly indifferent, as to issues of this kind.
There were many tasks of government that were far more pressing than
large-scale reform of private law rules. Political authority might inter
vene, as did the English monarchy through the reforms of the English
Chancellors, when the legal system had come to offend prevailing
standards of decency, so as to produce massive protest and a sense of
outrage in the population. Something less than this might have induced
political leaders in France or Germany to introduce major correctives
if there were sufficient public demand. But the experience of France,
which will be discussed in detail in the following chapter, makes one
wonder why the new rulers of the German states, still struggling to
establish their power, should have had such solicitude for the welfare
of their subjects as to promote a revolution in their private law.
An important index was the part that was played by express legisla
tion. In several parts of Germany the sixteenth century brought partial,
local codifications. They were comparable in many ways to the codifi
cations of the customs that occurred in the same period throughout
northern France. Like the French codifications, especially in their second
stage after 1550, most of the German legislation aimed not merely to
restate but also to "reform" local law. Unlike the French, the German
legislation that was most successful and influential was actually drafted
by learned doctors, with minimal participation by representative assem
blies. Leadership in this movement was first assumed by a few cities
Ni.irnberg, Worms, Frankfurt, Freiburg. Then the legislative powers of
the territories were used to enact more or less comprehensive codes, in
some instances through the initiative of local rulers and in others
through demands of the local estates. The net effect undoubtedly was
to Romanize both specific rules and vocabulary, to a greater extent than
occurred in codifying the customs of France. But the degree of Romani
zation varied greatly. In some of the territories the " reformations" had
29

Below, Chapter IV, section 2.
Dawson, "The Codification of the French Customs," 38 Mich. L. Rev. 765,
780-95 (1940) .
30
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the result of preserving and perfecting local law by making it uniform
and intelligible. As was to be true of the reception generally, more
local law was preserved in those regions and as to those topics where
the inherited rules were better organized and more widely known.
Like the codified customs of northern France, such legislation left
many problems unresolved, even as to topics it purported to cover. Much
of the legislation was concerned hardly at all with private law but
rather with minor crimes, offenses against morality, and the regulation
of trades and prices. 31 In the great areas left unregulated, there was
much work left for courts to do. From all the evidence it seems abun
dantly clear that the influence of the appellate courts pressed heavily in
the direction of Romanization. In view of the membership and organi
zation they had, this is not surprising. In the appellate courts of the
territories, as in the Reichskammergericht, the nobles and knights that
were ordinarily included were not chosen for their special knowledge
of local law but as a political safeguard for the interests of their class.
Actually, as I have said, the members appointed by reason of status
tended increasingly to be men who had had some legal education, and
this meant necessarily education in Roman or canon law. For the other
judges in these courts, a law doctorate was a prerequisite. Many of these
were imported from other parts of Germany or from abroad and would
have had no prior experience with the internal affairs or the usages of
the regions in which they settled. There is no need to attribute to such
men a concerted program of rooting out local customs. In most districts
were found only clusters of rules, whose geographical ambit was often
narrow, which were altogether unprocessed by lawyers' logic, not taught
in schools or described in books. The burden of proof could be thrown
on litigants who relied on rules outside the Book. Proof of such rules
was often most difficult; unproved, they could be ignored. It was
significant of attitudes, no doubt, that the territorial appellate courts did
31
Wieacker, P.R.G., 1 01-11, gives a most useful summary of the legislation in the
sixteenth and seventeenth centuries.
The limited codification in Frankfurt in 1509 is analyzed by Coing, Die Rezeption
des romischen Rechts in Frankfurt-am-Main, 1 41-51, with the general conclusion that
while the tendency was to Romanize and to establish Roman law as at least a "sub
sidiary" source, the main effect of the legislation was to consolidate innovations
already made in Frankfurt through court decision. However, another study by the
same author, Die Frankfurter Reformation von 1 578 und das gemeine Recht ihrer Zeit
(Weimar, 1935) shows a rapid process of infiltration, especially of Romanist modes
of analysis, in the intervening 69 years.
His study of sixteenth century legislation in the district Jiilich-Berg led von Below,
Ursachen, 34-52, 134-48, to lay great stress on the codifications as a factor in the
reception and to minimize somewhat, though still conceding a large role to, the terri
torial appellate courts (pp. 129-34).
The variety in both motives and results of the sixteenth century legislation is
described in more general terms by Stobbe, II 206-24.

196

The Oracles of the Law

not organize local inquests with the conscious purpose of preserving the
customs; most of these courts, surely, were much better able than the
Reichskammergericht to mobilize enquetes par turbes. Their failure to do
so may have reflected bias, a bias produced by ignorance and reflected
in a slight contempt. It may have meant merely inertia, which the lords
of these courts, the political rulers, had no sufficient motive to overcome.
At various dates, beginning shortly before 1500, there thus developed
a functioning system of appellate courts that were fully equipped, and
perhaps also predisposed, to apply Roman law rules in cases that reached
them. The primary reasons for creating these courts had clearly been
political. The Reichskammergericht was produced by the hope, grown
out of despair, that means of adjudication at the imperial level could
help to perform the primary function of government, that of ensuring
internal peace. The territorial appellate courts were an essential and
most useful means of buttressing the power of territorial rulers. Using
a highly perfected procedure, with effective powers of appellate review,
these courts could exert pressure, at least intermittently, on local courts
of the ancient type. Whether they would press toward Romanization
depended in large part on whether timely means would be found to
organize the great, superabundant wealth of German legal experience.
By the mid-1500' s Germany was well supplied with book-learned
lawyers, many of them products of German law schools. Their choice
of methods and materials was to prove decisive.
6. The Triumph of the Learned Men
Expert opinions (consilia) had been, as we have seen, the principal
means by which the learning of the great doctors had been put to use
in the law practice of late medieval Italy. Germans who had been
trained in the Italian mode would naturally expect to render similar
service when called on in Germany. In expert counselling as in other
respects the canonists led the way. Even as early as the 1200's and
increasingly thereafter difficult legal questions were referred by church
courts to expert canonists.1 Training in Roman law, organized in Ger
man universities in the late 1400 's, rapidly multiplied the number of
men who could give consilia on problems of secular law.Zasius and his
followers were much engaged in rendering expert opinions. A volume
of consilia by Zasius was published in 1 538. Thereafter a considerable
market developed for literature in this form. By 1600 there had been
published forty-one volumes of consilia written by Germans trained in
Roman law.2
1

2

Stolzel, Richterthum, I 191-93, gives examples.
Stintzing , D.R.W., I 527-28. The influence that Roman-trained jurists must have
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The consultation of learned experts was given a special impetus and
also official sanction by an imperial statute of 1532. The Carolina
(named for the emperor, Charles V) was a comprehensive code of
criminal law and procedure, one of the few examples of general legis
lation applying to the whole population empire-wide that the imperial
Reichstag was ever able to pass. Its provisions had been mainly derived
from the work of a remarkable man, Baron von Schwartzenberg, a
member of the high nobility who had had long experience as a judge
though no formal training in Roman or canon law. A man of strong
personality, inspired by piety and idealism, he saw clearly one great
problem of German society-pervasive and alarming disorder and, on
the other hand, savage means of repression, reinforced by torture and
administered by untrained laymen in local courts without effective guid
ance or control. The criminal law so administered could be neither effec
tive nor just. Von Schwartzenberg prepared a text, part code and part
commentary, which was promulgated in 1507 in the small enclave,
Bamberg, where he served as judge. His text shrewdly combined the
German criminal law and procedure of his time with ideas borrowed
from the Italian doctors, in terse but carefully chosen language derived
from common speech. His success in this great enterprise makes one
wonder what would have occurred if there had been more men like him,
fully experienced in German law and endowed both with intellect and
exceptional opportunities for personal influence. 3 It was not until after
his death that his code, revised, was adopted in the imperial legislation
of 1532. Thereafter for two centuries at least it was to direct the growth
of German criminal law and procedure, preserving many of its indige
nous elements. 4
acquired already in many localities of Germany is illustrated by the close connections
and frequent consultations between the Frankfurt city court and the nearby law faculty
of Mainz in the period shortly before and after 1500. Coing, Die Rezeption des
romischen Rechts in Frankfurt-am-Main, 166-70.
3
The career and personality of von Schwarzenberg are described by Erik Wolf,
Grosse Rechtsdenker der deutschen Geistesgeschichte (3d ed.) , 97. His great contri
bution is evaluated by Eberhard Schmidt, "Strafrechtspfiege und Rezeption," 62 Zeit
schrift fiir die gesamte Strafrechtswissenschaft, 232 ( 1943). The latter author argues
in the same article and in his book, Inquisitionsprozess und Rezeption ( 1940) , that
the degree of Romanization accomplished by von Schwarzenberg and the Carolina have
been much exaggerated by other modem authors.
• The binding effect of the Carolina throughout Germany had been left in some
doubt by a saving clause in which the emperor had declared that the legislation would
not displace "the old, well establis4ed, lawful and equitable customs." This clause
was inserted to meet the strong protests, inspired by local particularism, that had
emerged during the eleven years that the legislation was under consideration by the
Reichstag. While the saving clause did make it possible for local deviations to occur,
the Carolina was generally treated as binding throughout Germany. Furthermore it
was confirmed by adoption, often literally copied, in the special legislation of
numerous territories. Eb. Schmidt, Einfiihrung in die Geschichte der deutschen
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The Carolina is important here for its solution of the basic dilemma
how to combine a code full of rules with an administration that was
still entrusted to untrained laymen? In more than thirty clauses the
judges in criminal courts were instructed in cases of doubt to seek advice
from "those who know the law" (Rechtsverstandigen). That Roman
trained experts were not intended as the exclusive source was shown
by the statute's final clause (Article 2 19). It provided that the "advice"
the judges were so often told to seek was to be secured from their
Oberhofe, or if they had no Oberhof, then from "superior authority"
( Obrigkeit); but if prosecution was by " superior authority" itself, then
advice must be sought from "the nearest high school," from cities or
communes or " others who know law." 5
This clause was a complex compromise between the conflicting inter
ests of the imperial government, the territorial princes who were
struggling to extend their own power and the cities and subordinate
court-keeping lords that had so far succeeded in eluding control. Earlier
drafts of the Carolina had required merely that advice be sought from
"higher authority," omitting even the Oberhofe. This suited the interests
of the territorial princes, whose efforts to cut off access to foreign
Oberhofe would soon cause most of them to dwindle away. But neither
the imperial government nor court-keepers of subordinate rank wished
to augment the powers of the great princes in an area so crucial as the
criminal law. Many court-keepers of subordinate rank, though still
claiming some degree of Obrigkeit, had no trained legal advisers in
their entourages. And so the reference to the nearest "high school"
(i.e., a university faculty of law) provided an alternative more accept
able to many. The consultation of the law faculties as authorized by
the statute thus reflected the balance of forces that had so far been
reached in Germany in the unremitting contest for political power.6
Neither the Carolina nor other legislation of the time defined the
formalities to be used in consulting legal experts or the manner in which
they should respond. Most expert opinions by lawyers trained in the
Italian tradition were still given, as in Italy, by individual jurists. Yet
for more than 100 years there had been isolated instances of opinions
given by university faculties acting collectively. 7 After 155 0 they became
Strafrechtspflege (2d ed., 195 1 ) , 125-26, 134-36; R. Blankenhorn, Die Gerichtsver
fassung der Carolina (Tiibingen, 1939), 6-8.
• H. Zoepfl, Die Peinliche Gerichtsordnung Kaiser Karls V (Leipzig and Heidel
berg, 1876 ) , 187-89.
• Stolze!, Richterthum, I 206-11, 220; August Hegler, Die praktische Tatigkeit der
Juristenfakultaten des 17 und 18 Jahrhunderts (Tiibingen, 1899), 2-3; Blankenhom,
note 4 above, at 50-51.
• One early example dates from 1398. Eugen Wohlhaupter, "Die Spruchtiitigkeit
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somewhat more common, enough so that a few universities drew up
their own internal regulations for the preparation of collective opinions.
Yet until 1 600 the great and growing bulk of published consilia con
sisted overwhelmingly of works by individual jurists who spoke for
themselves alone. 8
On the other hand, Germany had known since the Middle Ages
collective responses on legal questions-the judgments of Schoffen in
local courts, the declarations of custom in the Weisthumer, and espe
cially the responses of those law-speakers wise in German law who
functioned in the Oberhofe. It was not a great change but merely a
fusion of German and Romanist traditions for the law professors to
coalesce into collegiate groups whose responsibility became collective.
Perhaps this would not have occurred on the scale that it did if it had
not happened to coincide in time with the vacuum created by the fading
away of most Oberhofe, and the growing conviction that when law
professors spoke collectively their conclusions were more than highly
persuasive, indeed were formally binding.
This conviction took time to grow. It was not a direct inheritance
from the older Oberhofe, whose influence, great as it was, was diffused
too indirectly, through too many types of questioners and by procedures
too unorganized for their responses to be invested with binding force.
Nor could the result be ascribed to the Carolina, whose numerous refer
ences to aid from experts described it merely as seeking "advice" (Rat) .
But there were practical reasons that go far to explain the transition.
Some collective responses by the faculties were written in German, but
it was more natural for them to write in Latin, the normal medium for
their own disputations. Whether written in German or Latin, the
responses would usually be cast in technical language. If reasons were
given or authorities cited, they would be, in any event, barely intelli
gible to their questioners. Under these circumstances the convenience
of the inquiring court was actually served if the response was drawn up
as a draft decree. As the sixteenth century progressed this was rendered
more feasible by the rapid progress of Roman-canonist procedure, with
its heavy emphasis on documentation. It became more common for the
inquiring court to escape the task of formulating the legal questions
that troubled them and merely to forward the documents. This, again,
was no real innovation for it had occurred at times, though by no means
der Kieler juristischen Fakultat von 1665-1879," 58 Z.S.S. (germ.) 752, 758 (1938).
Examples from the 1400's and early 1500's are given by Stobbe, Geschichte der
deutschen Rechtsquellen, II 75-77.
8
Stolze!, Richterthum, I 1 96-200. This issue is further discussed below, section 7,
note 39.
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universally, in questions addressed to old-style Oberhofe. So it became
the practice for the inquiring court simply to ship a full written record
of the case to its expert advisers, who would thus have before them all
the materials needed for a final decree. Thus the way was fully pre
pared for that astonishing practice which one wise scholar long ago
termed " the decisive turning point" in the reception9-the practice of
"dispatching the record" ( Aktenversendung) to university faculties for
their collective and binding decision.
In the early stages, legislation gave some support, here and there,
for the notion that law faculty decrees after Aktenversendung were
binding.10 Basically, however, this result can only be ascribed to
"custom, " that is, to usage sufficiently long adhered to for a settled
conviction to develop. The symptoms of this conviction did not appear
on any considerable scale until after 1600.11 In much later times, when
the Aktenversendung procedure had become utterly familiar, it was
possible to explain it as merely another form of the ancient Germanic
distinction between the director (Richter) and the voting members (the
Schoffen) of the medieval community court: there the director merely
• Stolze!, Richterthum, I 187.
Wohlhaupter, note 7 above, at 761 quotes a Landgerichtsordnung of 1573 for the
Duchy of Holstein providing that, after Aktenversendung to a "trustworthy" (unver
dachtige-"unsuspected ?" ) faculty of law, j udgment must be rendered in accordance
with its opinion.
Imperial legislation of limited scope, in the sixteenth and early seventeenth cen
turies, authorized references to law faculties "for the drafting of decrees." Gottfried
Baumgartel, Die Gutachter-und Urteilsfiihigkeit der Erlanger Juristenfakultiit (Erlangen,
195 1 ) , 8. Other legislation authorizing Aktenversendung without indicating the legal
effect of faculty responses is referred to by C. Schott, Rat und Spruch der Juristen
fakultat Freiburg (Freiburg, 1965 ) , 48-51.
11
Stolze!, Richterthum, I 225-30. That both usage and conviction may have orig
inated earlier in some localities is indicated by the recent study of Wilhelm Ebel,
Studie iiber ein Goslarer Rechtsbuch des 16 Jahrhunderts (Gottingen, 1961 ) . G oslar,
whose court book the author describes, was a "free" imperial city in what is now
lower Saxony. Administering its own special version of Saxon law, the city court had
itself functioned as an Oberhof for its "daughter" communities in the fifteenth
century (Ebel, pp. 26-28) . In the sixteenth century the city court abandoned this
function altogether and began securing opinions of law faculties as early as 1532
( Ebel, p. 3 2 ) . The number of such references increased steadily in the following
decades. Of the cases recorded in the Goslar court book ( evidently a selection of
notable decisions) , the period 1544-1568 already showed 52 ( or 37%) based on
references to experts, although the period 1600-1619 showed 151 (or 80% ) . Particu
larly significant were the early appearance and the increasing percentage of responses
framed by law faculties as draft decrees, which the Goslar court then adopted without
comment or amendment. Ebel, pp. 30-37.
It is pointed out also by N. Hasselwander, Aus der Gutachter-und Urteilstiitigkeit
an der alten Mainzer Juristenfakultiit (Wiesbaden, 1956) , 22-23, that the elector
prince of Mainz as early as 1534 authorized the referral of civil cases to "unsus
pected and impartial persons experienced in law," who in such cases were to "draft
the decree." Evidence of action taken under this legislation has unfortunately not
survived.
10
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possessed the executive power and the j udgment-makers ( the Schoffen
themselves) determined both form and content of the court's decision.12
There was in fact a resemblance. Under developed Aktenversendung
procedure, when the record of a case was dispatched to a law faculty,
the decree returned had no coercive effect until it had been issued by
the inquiring court and thus made enforceable by its own process. Like
the Richter under ancient procedure, the inquiring court had no inde
pendent power of review over content; even if the decree appeared on
its face to be erroneous as a matter of law, the court's only recourse
was to ship the record to another law faculty in the hope of receiving
a different decision. But the difference was that under the procedure
now emerging the law professors were not, even in a formal sense,
members of the inquiring court; indeed they had not been appointed
to any judicial office whatever. No political agency had conferred on
them executive power, for this was retained by the inquiring court.
They could issue no process, even to compel attendance by the parties;
in fact their practice was to conduct no hearings either of the parties
or their counsel. They often resided and did their work in the land of
another ruler. Perhaps one can compare their role with that of the
Roman patented jurists, if one can believe that Hadrian by his rescript
invested their responsa with "the force of law." 13 But neither this nor
ancient German analogies will explain the transfer in block of the effec
tive power of j udicial decision to these small groups of academic persons
scattered over Germany. The result seems all the more dramatic when
one considers the deep political and religious divisions that persisted
after 1600 and that were to produce the catastrophe of the Thirty Years
War, beginning in 1618.
It is strange that most territorial rulers delayed so long any attempts
12
Oskar Billow, Das Ende des Aktenversendungsrechts (Freiburg and Tiibingen,
1881 ) , 18-26 (reprint from 65 Archiv fiir die civilistische Praxis 1 ) . The main
question discussed by Billow was whether the statute introducing the new Code of
Civil Procedure ( 1879 ) , which had a saving clause for proceedings already instituted,
applied to cases in which the records had been dispatched to faculties before the
effective date of the Code. Biilow, who was himself not at all sympathetic toward
the institution, concluded that it had been wholly eliminated, on the ground that
Aktenversendung involved a transfer of judicial power, unauthorized by the Law on
Judicial Organization which became effective at the same time as the Code of Civil
Procedure. He rejected ( pp. 32-42), for persuasive reasons, the view earlier expressed
by Fitting ( 47 Archiv fiir die civilistische Praxis 275 ( 1864) ) , that Aktenversendung
was merely a delegation by the dispatching court of its own power of decision, a
delegation that could be explained as a contract of mandate.
Billow's views were anathema to A. S. Schultze, Privatrecht und Process, 32-37,
208-15, to whom the notion of judicial power detached from the political authority
of the court-keeper was, as a result of his own definition of j udicial power, incon
ceivable.
13
Above, Chapter II, section 3 .
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to impede this diffusion of the j udicial function across the boundaries
of the territorial states. There were two important exceptions-Saxony
and Brandenburg. From as early as 1432 inhabitants of Saxony had been
forbidden to seek legal advice from outside the elector's lands.H The
elector of Brandenburg in 1 527 similarly forbade resort to outside
sources of legal advice; the main object of this prohibition apparently
was to foster a local industry (the Schoffenstuhl of Brandenburg)
though religious differences with neighbors may have played some part. 15
In neither instance did these protectionist measures reflect hostility to
Aktenversendung as such, for before 1 550 it had not yet been organized
in anything like its ultimate form; indeed, as we shall see, it was in
Saxony that domestic use of this device was enormously expanded and
had lasting effects on German law. There was one instance in 1 57 4
in which the Landgrave of Hesse restricted for a time the referral of
cases to university faculties. 16 But it seems that the attitude of the
territorial regimes was better expressed by an ordinance issued in Solms
in 1 57 1 ; after declaring that the Oberhofe have "as little good sense
( Verstand) as the lower courts or even less," the ordinance forbade
resort to the Oberhofe and directed instead that the Schoffen of lower
courts should "inform themselves through impartial and experienced
law-learned men." 17 It was not until the eighteenth century that various
rulers, by then conceived as "absolute," imposed severe restrictions.
Brandenburg-Prussia took the most drastic action, first (in 1720 and
1723 ) forbidding any resort to outside sources and then (in 1746 )
abolishing Aktenversendung altogether.18 In the eighteenth and nine
teenth centuries other rulers took similar action.19 In the states whose
rulers did not intervene, the volume of referrals to faculties diminished
14 The decree of 1432 is quoted by Theodor Distel, "Beitrage zur alteren Verfas
sungsgeschichte des Schoppenstuhls zu Leipzig," 7 Z.S.S. (germ.) 89, 110 (1887 ) .
The relative autonomy maintained i n Saxon law and procedure i s discussed below,
pp. 208-12.
,. Stolze!, Rechtsprechung, I 287-91.
1
• Stolze!, Richterthum, I 224-2 5. The Jandgrave instructed the city court of Cassel
that it should not resort to Aktenversendung without his own express license, for the
reason that "we have ordained you and not the universities or Schoffenstiihle, as
judges." Stolze! points out that the requirement of a license was not long maintained.
17 Stolze!, Richterthum, I 221-22. As early as 1528 the elector of Mainz had for
bidden resort to Oberhofe by certain designated communities, though permitting resort
to the "learned." Hasselwander, note 11 above, at 21-22.
18
Stolze!, Rechtsprechung, I 3 13-15.
"' Schleswig-Holstein and Baden in the eighteenth century (Wohlhaupter, note 7
above, at 776-78; Paul Lene!, Badens Rechtsverwaltung und Rechtsverfassung unter
Markgraf Karl Friedrich (Karlsruhe, 1913) , 136-41) ; Saxony in the mid-nineteenth
(Boehm, "Der Schoppenstuhl zu Leipzig," 59 Zeitschrift fiir die gesamte Strafrechts
wissenschaft 371, 402) .
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greatly after 1800; but it was not until 1 879 that general imperial legis
lation finally abolished this long-lived survival. 20
When one searches for reasons why the practice was originally devel
oped and so long maintained, one finds a theme that constantly recurred,
the need for the "impartiality" that the law professors provided. The
resulting delays and higher costs, the professors' ignorance of local
conditions ( including deviant rules of local statutes or custom), their
remoteness from the human issues that came to them in piles of
papers-all these seemed not too high a price to pay for small groups
of decision-makers who were free from political influence and could
be trusted to adhere to rules. The fact that their responsibility was
collective seemed to offer a further guarantee. In the early nineteenth
century when the whole system came under review, the "palladium of
German liberty" was found by some to be, not the jury of laymen that
we ourselves have enshrined, but collective judgments of law professors
rendered after " dispatch of the record." 21
Most of all the Aktenversendung procedure was a commentary on the
continuing disorder in court organization as Germany moved on past
1 600. A multitude of courts had not yet been brought effectively under
the disciplines of appellate review. Men with academic training were
steadily infiltrating the local courts, and for them it was not unnatural
to seek aid from the law professors, but most of the personnel in trial
courts were untrained laymen. Distrust of their capacity to administer
the criminal law with justice and efficiency had been plainly expressed
in the Carolina. The solution there adopted for criminal prosecutions,
a mandate to seek expert advice in all doubtful cases, was confirmed
and greatly extended in Saxony by a decree of the elector-prince in
15 74. A modern study has indicated one principal reason for this
measure-some 2,000 trial courts in Saxony alone, most of them func
tioning in districts too small to attract competent men and with judges
20
Gerichtsverordnungs Gesetz, arts. 12 and 16. Earlier nineteenth century legislation
had eliminated it in criminal cases. Gottfried Baumgartel, note 10 above, at 86-88.
The decline in the volume of work by the law faculties in the nineteenth century
is testined to by Billow, note 12 above, at 2; Gerhard Buchda, "Die Spruchtatigkeit
der hallischen Juristenfakultat," 62 Z.S.S. (germ.) 2 10, 232-33 {1942); Wohlhaupter,
note 7 above, at 782-83; Engelbert Klugkist, Die Gottinger Juristenfakultat als
Spruchkollegium (Gottingen, 1952), 106; Antonius Jammers, Die Heidelberger Juris
tenfakultat im neunzehnten Jahrhundert als Spruchkollegium ( Heidelberg, 1964), 179.
21
Biilow, Das Ende des Aktenversendungsrechts, 1, 9; Wohlhaupter, note 7 above,
at 782. Both these authors point out that the German articles of confederation in
1815 (art. 12) provided as one of the guarantees of civil rights that in certain cities
where no appellate court had been created either party in pending litigation had the
right to demand Aktenversendung. Contemporary debates over the virtues and defects
of the institution are reviewed by G. A. Loning, "Spates Lob der Aktenversendung,"
63 Z.S.S. (germ.) 333 (1943).
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appointed not by central authority but by local lords, cities, or village
authorities. 22 There is no reason to think that Saxony was more bur
dened than other lands with these swarms of ignorant, untrained judges,
many of them working part-time. The harm they could do was probably
greatest in applying the heavy sanctions of the criminal law. But in
civil cases, also, ignorance, caprice, or local bias sowed distrust among
litigants and inspired them to demand more objective and informed
tribunals. That the lay judges themselves often felt self-distrust is
indicated by the numerous cases that were "dispatched" by the courts
of their own volition. 23 Alternative sources of legal advice were the
lawyers retained by the territorial princes, in their courts, chanceries
and administrative staffs. Despite increasing pressure to resort to them,
men holding such posts were by no means always above suspicion and
many court-keepers would dislike the dep endency on the princes that
this implied. In the very different environment of seventeenth century
Germany, there were thus rep roduced some of the basic conditions that
had led Italians 300 years before to place their main faith in academi
cians, whose prestige had been gained, not through holding public
office but through their command of a complex mass of rules.
Yet there is a question whether events would have taken the course
they did if there had not been some coincidences in timing. By 1600
the old-style Oberhofe, spokesmen for traditional German law, had
faded away; the few that survived had been Romanized. By this stage
also most of the princes had appellate courts that were reaching out to
extend their control, that were at least familiar with Roman law doc
trines, and that threatened non-compliant lower courts with reversals.
During the century that had just elapsed knowledge of Roman law,
often much garbled, had been diffused throughout the population. It
had come to be accepted that "the Kaiser's law" was at least a subsidiary
source when other sources failed and this proposition had been con
firmed in the language or assumptions of much local legislation. A kind
of "reception" had already occurred. But the kind of reception that was
22 Boehm, note 19 above, at 384-88, pointing out that these basic conditions persisted
until the reorganization of the judiciary of Saxony in 1855. The oversupply of small
local courts can be measured by the author's statistics. Before the reorganization there
was on an average one court for every 2750 inhabitants; after the reorganization in
1855 the ratio was one court for every 46,400 inhabitants.
23
Examples from the sixteenth and early seventeenth centuries are given by Schott,
Rat und Spruch der Juristenfakultiit Freiburg i/Br., 34-37. Some of them have a
poignant quality, as in the request sent to the Freiburg faculty in 1548 : "Since we
as lay persons do not understand these matters well enough and therefore thought
to ask advice, which we undoubtedly can find through your reverences as high knowers
of law [ we pray a written and understandable statement of} your true advice as to
what we should and may say conforming to law and with good conscience."
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now to come, symbolized by the practice of Aktenversendung, was to
constitute most of all a triumph for the academic profession. The main
reason for this, as it seems to me, was that there still survived a multi
tude of courts, mostly trial courts that the advancing power of secular
rulers had not yet displaced or subjected to effective control. Hard
pressed, bewildered, tossed on the incoming tides of Roman doctrine
after their ancient pilots had disappeared, the judges of these discredited
courts had a strong impulse to abdicate-to a considerable extent,
voluntarily. Just as the waves were about to submerge them they threw
the torch to the law professors.
The law teachers on the whole were more than willing, though the
leadership they now assumed diverted them from their primary tasks.
The immediate result was a drastic decline in the quality of German
legal instruction. Even before the Aktenversendung procedure was fully
organized there had been complaints that professors of law, attracted
by fees, spent excessive time in dispensing expert advice to the neglect
of their teaching duties. As the demands for their services multiplied,
their lectures became perfunctory, were irregularly held, and consisted
more and more of the sterile analysis of particular texts, so as to give
at best a fragmented view. 24 Meeting as a "court" perhaps two or three
times a week, the professors became frantically busy under constant
pressure to keep up with their caseload.2 5 They also continued to peddle
their services to individual inquirers in the form of consilia, issued by
individual professors or at times collectively by the faculties. 2 6 Not only
was the quality of teaching much impaired, but for many there was no
time at all for the kind of sustained reflection that could produce critical
and systematic writing.
" Stintzing, D.R.W., I 65-66; Wohlhaupter, 58 Z.S.S. ( germ. ) 752, 764.
,. Wohlhaupter, 58 Z.S.S. (germ.) 752, 763 gives figures for the Kiel faculty: 113
draft decrees issued in 1 650, 144 in 1 653. Larger totals of incoming cases are recorded
for the Halle faculty in the eighteenth and early nineteenth centuries : an average per
year of 266 in the period 1753-1756, 239 in the period 1801-1805, thou,o;h in other
sample periods about half these totals. Buchda, 62 Z.S.S. ( germ.) 2 10, 232-33. The
Gottingen law faculty was not organized until 1735 but soon became one of the
busiest. By the middle of the eighteenth century 300 cases disposed of each year
represented a normal average. Klugkist, Die Gottinger Juristenfakultiit als Spruch
kollegium, 25-26, 106. The same author estimates ( p. 35) that the Gottingen faculty
i ssued 25,000 responses in the 150 years of its activity.
20
The enormous variety of inquirers, some of them very important persons, who
requested consilia from the Halle faculty in the eighteenth century has been catalogued
by Buchda ( 62 Z.S.S. (germ.) 210, 259-82): their own King of Prussia, Prussian
state officials, officials of other German and foreign governments, appellate courts,
cities and nobles as well as local, feudal and church courts.
Though the number of consilia requested of the Gottingen faculty represented only
a fraction of its total workload, the inquirers showed a similar diversity in social
origin, rank and geographical location; Denmark, Sweden, Poland, and France were
represented. Klugkist, Die Gottinger Juristenfakultiit als Spruchkollegium, 27.
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Against these harmful consequences for teaching and for legal litera
ture must be balanced, however, one great advantage: in applying their
knowledge to practical ends they were kept in touch with the needs of
German society.27 The great body of Italianate doctrine was being put
to use in solving the problems of Germany. The jurists they knew best
and relied on most were the Italian commentators of the fourteenth
century, Bartolus and Baldus most of all. The Roman law that was
being imported was therefore Romanesque law, with its vast accretions
of late medieval experience; it was the new content thus added that
made possible its ready transfer to Germany 3 00 years later in time.
It could be argued for the German doctors that in their very pre
occupation with practice they were carrying forward the Italian tradition,
as heirs and successors of the great Italians. Another new adjustment
was being made between Roman law and the problems of a living
society. Massive assimilation in detail was needed before new structures
of order could be created.
Yet the leadership assumed by the law professors, both through court
decrees after Aktenversendung and through advisory opinions to indi
vidual questioners, was sure to influence decisively the content of the
new mixed system that was being produced. Working in libraries on
the piles of paper submitted to them, the professors could not know th e
whole environment in which the problems arose o r the diversified
customs of which the traditional law of Germany still largely consisted.
For the law professors, as for the Reichskammergericht and the appel
late courts of the territories, custom was another fact to be proved; if
not proved, it could be ignored. Where custom was sufficiently proved
or local legislation was encountered, men who were thoroughly Bar
tolized tended to employ the techniques of restrictive interpretation
that had been developed long before by the Italian doctors (statuta
stricte sunt interpretanda) .28 The washing out of local diversities was
further promoted by the resort to distant faculties, often to faculties
located in other German states. The choice of the faculty that would
be addressed was made by the court, not by the parties, in Aktenver
sendung procedure; indeed, to discourage attempts to bribe or persuade
elaborate precautions were taken to keep secret the identity of the
"' The advantages of keeping doctrine closely in touch with practice was a recurring
argument of defenders of Aktenversendung. It reappeared as late as 1868 in the last
ditch stand of the faculties of Halle, Leipzig and Jena in a confederated effort to
save the practice from its impending abolition. Buchda, "Die Spruchtiitigkeit der
hallischen Juristenfakultat," 68 Z.S.S. ( germ.) 308, 329-33 (195 1 ) .
.. H. Coing, "Zur romanistischen Auslegung von Rezeptionsgesetzen, " 56 Z.S.S.
( rom.) 264 ( 1936) ; Wieacker, P.R.G. 69.
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faculties that the courts had chosen.29 In making their choices, the dis
patching courts must often have felt that distance from the local scene
was a positive advantage, a further assurance of the neutrality that was
so much desired. The records of the faculties show that cases flowed in
to them from most of Germany. 30 Especially those with high prestige
cast their influence out in all directions. Exchange of ideas among the
faculties themselves was powerfully aided by the printing press. Great
folio volumes of judgments and consilia served as law reports, used
both by the professors themselves and by their expanding public. As
the years went by the activities of the faculties thus built a great body
of common doctrine, penetrated with Italianate learning and transcend
ing the boundaries of the German states.
Though the professors thus gained leadership, it should be noted
that they had no monopoly. Private practitioners, office holders, and
even judges of appellate courts published learned treatises and consilia
in the academic style. Furthermore, the law schools, deficient as their
instruction was, continued to produce large numbers of "half-learned"
men, many of whom could not afford the six to eight years of study
required for a doctorate in law. These men often served as notaries,
advocates, judges, or clerks in lower · courts or elsewhere in public
administration. Form books and tracts prepared for their use had poured
forth in great volume since the early 1 500's and had broadcast through
the population scraps of doctrine and a vocabulary that had been drawn
from Roman law. 31 Though the experts themselves did not condescend
to write or use it, this popular literature prepared the way for the
triumph of the learned men and spread their influence through many
channels.
Among the direct competitors of the university faculties were several
surviving Oberhofe, of which the most important were those of Halle,
29
Wohlhaupter, 5 8 Z.S.S. 752, 775 ; K!ugkist, Die Gottinger Fakultiit als Spruch
kollegium, 13, 64, 68-69, the last-cited passage describing the devices used by inter
ested parties to track down the faculties to which cases had been sent.
30
See for example the places of origin of the requests made to the Halle faculty,
in Buchda, 62 Z.S.S. ( germ.) 2 10, 241-44. A more summary account of the varied
places of origin of the requests to the Gottingen faculty is given by Klugkist, 26-27.
This evidence, taken from the receiving rather than the transmitting side, is con
firmed by the list of learned consultants address·ed by the Goslar city court in the
sixteenth and early seventeenth centuries. The University of Marburg, for example,
gave 101 opinions to Goslar between 1 587 and 1618, though Marburg was located
outside the area of the Saxon law that was supposedly in force in Goslar. Ebel,
Goslarer Rechtsbuch, 30.
Under developed Aktenversendung procedure litigants were allowed to challenge a
limited number of law faculties ( usually three) as unacceptable. It has been suggested
that parties often used this privilege to exclude resort to the local faculties as more
subject to local influence. Klugkist, 14.
"' Stintzing, D.R.W., I 75-87; Wieacker, P.R.G., 91-92.
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Brandenburg, and Leipzig. All three had come under the control of
men trained in Roman law during the course of the sixteenth century. 32
Two of them, Halle and Leipzig, were located in cities in which there
were also resident law faculties. 33 The other, Brandenburg, had several
law schools as near neighbors but despite this had an extensive clientele
of its own. Not only did local courts of town and country "dispatch
records" to the wise men of Brandenburg but their legal advice was
sought by the ruler of Brandenburg himself, by his own appellate court
and high officials, and by private individuals ranging all the way from
villagers to high nobility. A considerable fraction of its cases, especially
criminal cases, came from inquirers outside the province of Branden
burg. Even Poland was heard from.34 But despite the renown and
influence of the Brandenburg Schoffen, more attention should be given
here to the Schoffen of Leipzig. For their work showed that in the great
movement of ideas now called the reception there was after all a
middle way.
The law and procedure of Saxony had originally owed their superior
organization to the medieval treatise already referred to, the Saxon
Mirror of Eike von Repgow. Its influence had spread throughout Ger
many but intensive cultivation of Saxon law had continued within
Saxony itself. The decree of the elector-prince in 1432, which forbade
resort to outside sources of legal advice, forced the inhabitants of
Saxony to rely on local agencies. Of these the Schoffen-seat at Leipzig
was and remained the most important, though inquirers were also free
to address themselves to three other groups of Saxon experts, the
university faculties of Leipzig and Wittenberg and a satellite Schoffen.. In the Schoflenstuhl of Halle two of the four members were doctors by 1543.
In 1584 it was ordered that decrees should be drawn up and revised only by members
who had either doctorates or licenses. After 1600 the members were "almost exclu
sively" doctors, except for a period in the eighteenth century. The Halle Schoffenstuhl
was not abolished until 1863. Stolze!, Rechtsprechung, I 246-48.
The Brandenburg Schoffenstuhl, abolished in 1817, was under the control of Roman
law-trained men by the 1570's. Stolze!, Rechtsprechung, I 133-58.
The Saxon elector's decree issued in 1574, reorganizing the Leipzig Schoffenstuhl,
provided for seven members of whom three as a minimum must have doctorates. The
remaining members were drawn from the leading families of Leipzig. As a minimum
they could be expected to know much Saxon law and in later times many also had
doctorates in Roman law. After 1574 one could at least say that substantially all
members of the Leipzig Schoffenstuhl were professional jurists. Boehm, "Der Schop
penstuhl zu Leipzig," 59 Zeitschrift fiir die gesamte Strafrechtswissenschaft 371,
404-06 ( 1940).
•• Though the Halle faculty was not organized until 1693, when the University of
Halle was created, Elector Frederick III by a rescript in that year conferred on the
law faculty the facultatem respondendi in doubtful cases, including "full power . . .
to frame decrees and do all that other faculties do in similar cases." Buchda, 62
Z.S.S. (germ.) 210, 224-25.
34
Stolze!, Rechtsprechung, I 334-453, discusses these matters exhaustively.
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seat at Wittenberg. 35 Through these channels was maintained a con
tinuous flow of ideas derived from older Saxon law and procedure.
Even after Romanization had progressed far in Saxony, as elsewhere,
Saxon jurists in their writings recorded, analyzed and preserved many
elements in the older Saxon tradition. 36 This was true not only as to
substantive law but even more as to civil procedure. A Saxon procedure,
much less elaborate than the full-blown Roman-canonist, had been
preserved in usage. It attracted the attention of Saxon authors and
from the seventeenth century onward radiated its influence through
most of Germany. The ultimate result, after many decades, was a mixed
procedure, which still relied heavily on documentation but especially in
its modes of proof was much less strict and formal than the system
organized by the Reichskammergericht. By this indirect route, even
tually, the civil procedure of Germany was partially "Germanized." 3 7
Saxony made a far greater contribution, however, to German criminal
law. The main impetus was given by the work of the Leipzig Schoffen.
In 1 5 74 the elector-prince had delegated to them the power to "render
judgment" in all criminal cases in which Saxon courts sought legal
advice. 38 Thereafter other expert collegia, including the law faculties
of Leipzig and Wittenberg, were given a share in this activity, but
most of the rulings in criminal cases continued to be issued by the
Leipzig Schoffen.89 With the active support of the electors ( later kings)
of Saxony, the controls they exercised in criminal cases were then
greatly intensified. By the early 1620's all Saxon courts-whether their
authority derived from the ruler himself or from subordinate feudal
35 Boehm, "Der Schi:ippenstuhl zu Leipzig," 59 Zeitschrift fiir die gesamte Straf
rechtswissenschaft 371, 387-88. It is there pointed out that the Wittenberg Schoffen
stuhl was not only a later addition to the Elector's domain and much less active than
the Leipzig Schoffen, but in membership largely overlapped both the Wittenberg law
faculty and the ducal court.
38
Stintzing, D.R.W., I 547-72.
37
G. W. WetzeU, System des ordentlichen Civilprozesses (Leipzig, 1878 ) , 22-30;
Wilhelm Endemann, Die Entwicklung des Beweisverfahrens im deutschen Civilprozess
(Bonn, 1895 ) , 58-1 10. The latter author takes pains to point that the proponents of
the less formal procedures surviving in Saxony did not seem to be at aU aware that
they were fighting a battle for Germanism.
38
The decree of the Elector August is reproduced by Distel, "Beitriige zur iilteren
Verfassungsgeschichte des Schi:ippenstuhls zu Leipzig," 10 Z.S.S. (germ.) 63, 85
( 1889 ) . The decree recited the Elector's desire that "especially as to criminal penalties
no unworthy decree be pronounced in our lands." The meticulous and detailed regu
lation of their duties and procedures, in homely language, reflects the great personal
interest of the Elector and suggests that he had a large part in drafting it. Boehm ,
"Der Schoppenstuhl zu Leipzig," 60 Zeitschrift fiir die gesamte Strafrechtswissenschaft
1 55, 202-03 ( 1 941 ) .
An extensive survey by Professor Boehm of the work of the Leipzig Scho/fen
appears in a series of articles in the same periodical [cited hereafter Z.g.S.W.} : 59
Z.g.S.W. 371, 620; 60 Z.g.S.W. 155, 61 Z.g.S.W. 300.
3• Boehm, 59 Z.g.S.W. 371, 387-88.
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lords or cities--were required to dispatch the records of all criminal
cases in which the penalty might exceed a small money fine or imprison
ment for a few days. 40 Prior submission was also required for a great
variety of interlocutory orders, and in particular for all decisions
whether torture would be used. Where the accused person was found
guilty, the Schoffen even determined the nature and degree of the pun
ishment imposed-hanging or beheading, drowning in a sack, imprison
ment, exile, or money fine. This small group of Schoffen ( normally
seven in number) soon acquired great prestige. Though most of their
work was with prosecutions originating in Saxony, they had a clientele
that extended all over the empire and beyond, to Sweden and Russia.41
During the period for which records survive, down to their abolition in
1835, the Leipzig Schoffen rendered decrees that totalled in the hun
dreds of thousands.42
The ancient Oberhof at Leipzig was thus erected into an agency of
the territorial state. It was not a teaching faculty, though some of its
members doubled as professors at the University of Leipzig. It was
subject to remote control by political agencies; in criminal prosecutions
originating in Saxony, its decrees, before being put to execution, were
submitted to and scrutinized by officials of the court-keeping lords. 48
In this the Leipzig Schoffen differed from the university faculties,
whose draft decrees were rarely subjected to any review by local rulers.44
But this minimal form of control is hardly surprising. The powers of
40
Boehm, 59 Z.g.S.W. 620, 629-30. The first statutory expression of this require
ment apparently came in 1622. By 1700 it had been extended even to minor crimes,
though in the later 1700's the requirement was relaxed.
Carpzov, the leading author among the Leipzig Sebo/fen whose work will be dis
cussed below, formulated the requirements for Aktenversendung somewhat differently
in his own writings, which were, however, intended for a nation-wide audience and
were not merely descriptive of practice in Saxony. Here he conceded to private court
keepers a power to inflict more severe penalties, subject to their own personal liability
for errors committed. Boehm, 61 Z.g.S.W. 300, 345-50.
41
Boehm, 59 Z.g.S.W. 371, 372-73. It should be noted that although resort to
external sources of legal advice was prohibited for inhabitants of Saxony, requests
from foreigners were not at all discouraged. Similarly in 1772, even after Akten
versendung had been abolished in Brandenburg-Prussia, the Halle law faculty was
threatened with the king's "extreme displeasure" for its delay and sloth in replying
to inquiries from Ausland, threatening the loss of the University's good name. Buchda,
64 Z.S.S. (germ.) 223, 242-43 (1944) .
42
They filled more than a thousand folio volumes of 2,000 to 3,000 folios each.
Boehm, 59 Z.g.S.W. 371, 373.
43
Judgments executed by the courts of the elector himself: Boehm, 59 Z.g.S.W. 371 ,
392; j udgments executed by subordinate court-keeping lords: Boehm, 61 Z.g.S.W. 300,
362-63. As to the latter, Boehm points out that the subordinate court-keeper, if
dissatisfied, had one recours-to submit the case to another learned collegium-but
the expense of a second referral, which the court-keeper had to assume, prevented
frequent resort to this expedient.
44
The exemption of the university faculties from political supervision was not
complete. In Brandenburg-Prussia and Hesse, for example, decisions of university
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the Schoffen in criminal cases were so extensive that they could only be
explained by direct, affirmative grant from political authority, some
thing much more than the passive acquiescence shown by the rulers of
other states in the acquisition by the law faculties of j udicial powers.
Yet the Schoffen did not function as an appellate court. Like the univer
sity faculties, they reached their conclusions in carefully guarded secrecy
on records "dispatched." 45 In creating and maintaining this hybrid
tribunal, the rulers of Saxony may have had as one motive the desire
to enhance their own domestic authority, especially by imposing strict
control on the private and community courts that still abounded. But it
was an incongruous form of self-assertion for the elector-princes to
subordinate to the Schoffen the judges whom the princes themselves
had appointed. And in fact the practice of submitting decrees for
advance inspection did not lead, as it might well have done, to review
of content by the electors' officials. This freedom of the Schoffen from
political control, like that achieved by the law professors,46 must be
explained by the profound trust in the learned men that had produced
the whole practice of Aktenversendung. In Saxony it merely appeared
in a more extreme form and had results that were exceptionally
fortunate.
The lasting influence of the Leipzig Schoffen was largely due to the
work of one member, Benedict Carpzov. He served in the Schoffen
court over a period of forty-six years ( 1620-1666); during nine of
these years ( 1644- 165 3 ) he also served as a member of the law faculty
faculties on issues of public law were required to be submitted to the political ruler for
advance approval. Klugkist, Die Gittinger Juristenfakultat als Spruchkollegium, 89.
Similarly with the faculty of Duisburg in the Ruhr. T. Ahrens, Aus der Lehr- und
Spruchtatigkeit der alten Duisburger Juristenfakultat (Duisburg, 1962), 105. But the
relations of the Hanover government to the Gottingen faculty were more character
istic--constant surveillance and exhortation by the government aimed at no more than
ensuring that the faculty showed proper diligence in keeping up with its workload.
Klugkist, 88-93 .
.. Boehm, 60 Z.g.S.W. 155, 233-47 discusses at length the Saxon procedure of
Lauterung, which can perhaps be translated as "clarification" and which could operate
as a means for revising another court's decree. Though Boehm's whole argument aims
to distinguish it sharply from the canonist appeal, one could argue that when they
used this procedure the Leipzig Schoffen assumed the posture of an appellate court,
Saxon version. For present purposes the point does not seem crucial.
46
The transfer of the German universities from ecclesiastical to secular control
had begun with the foundation of the University of Wittenberg in 1502 by the Saxon
Elector Friedrich. This pattern, generalJy followed, meant that the members of univer
sity faculties, like the Leipzig Schoffen after the reorganization of 1574, were appointed
to their offices by secular rulers and became in important respects agencies of the
emerging territorial states. Their independence was assured only through deliberate
abstention by political rulers from attempts at interference. Theodor Muther, Zur
Geschichte der Rechtswissenschaft und der Universitaten in Deutschland (Amsterdam,
1961), 283, 298.

212

The Oracles of the Law

of the University of Leipzig.47 He was a man of incredible diligence
and energy, author of great treatises on criminal law, private law, civil
procedure, and public law, including the law of church-state relations.
He outdid his own contemporaries in the volume of his citations to
other authors, including the Italian post-glossators. He also referred to
many decisions by law faculties and by Saxon appellate courts. He pored
over the records of the Leipzig Schoff en and digested tens of thousands
with a view to their use in his works on criminal law.48 The influence
of his writings on the law applied in Germany has been compared by
some with the influence of Bartolus himself. 49 This was especially true
of criminal law and procedure, where his books were described a century
later as having throughout the empire almost the authority of statute. 50
Carpzov himself was no radical reformer but his writings and the work
of the Leipzig Schoffen, as he described it, brought a rapid advance in
the administration of German criminal law. The need to rely on written
records-on the face of it, a handicap-enabled the Schoffen to insist
on high standards of documentation, so that inquiring courts were
forced to include all essential facts and to record the testimony of
witnesses. More than this, the Schoffen developed safeguards for accused
persons-the right to counsel, the right to confront adverse witnesses,
the right to have clefenses formally recorded, even a right in the accused
to present documents and witnesses on his own behalf at the court's
expense. 51 The use of torture was strictly controlled. 52 As to substantive
grounds of criminal liability, the analysis of Carpzov, though tradition
alist and often disingenuously literal, carried German criminal law far
beyond its starting point in the imperial statute, the Carolina. Then,
building on the work of Carpzov, the decisions and writings of the
university faculties during the next 1 5 0 years continued the develop41 Boehm, 59 Z.g.S.W. 371, 390-91, 60 Z.g.S.W. 1 5 5, 205; Stintzing, D.R.W., II
5 5-61. His service as Schof!e was interrupted for eight years ( 1653-1661 ) when he
served as member of the elector's appellate court in Dresden. He had been appointed
to the latter office in 1639 but seldom actually sat with the court except during his
eight-year absence from the Schoffen-court.
48
Boehm, 61 Z.g.S.W., 300, 3 10.
•• Stintzing, D.R.W., II 61. The influence of Carpzov on the criminal law is further
described by Eberhard Schmidt, Einfiihring in die Geschichte der deutschen Straf
rechtspflege ( Giittingen, 195 1 ) , 144-49.
50
Stintzing, D.R.W., II 67.
61
Boehm, 61 Z.g.S.W. 300, 334-44.
5
2 Boehm, 61 Z.g.S.W. 300, 358-60, 372-88. The issue as to the use of torture
called not for a single yes or no, but a complex choice along the sliding scale of
cruelties that "baroque" ingenuity had devised. In most cases reaching the Leipzig
Schoffen these questions were all decided by them.
Though the movement to reduce the severity of the punishment for crime did not
gain momentum until after Carpzov's time, Boehm refutes the charges made by
Carpzov's critics that he and his colleagues used the death penalty excessively. 59
Z.g.S.W. 371, 394-96.
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ment of German criminology. 53 This commitment of Germany's legal
elite to improving and rationalizing the criminal law stands in the
sharpest contrast to the neglect of the subject so long shown by the
English legal profession. 54 The result for Germany was a new creation,
largely derived from German sources, that was far more advanced and
by modern tests far more humane than the criminal law in force at the
time in either France or England.
We cannot pursue here in detail the contributions of the learned
jurists, or of their Saxon branch, to particular areas of German law.
Great as these contributions were, there was much work left for courts
to do. In due course this work was reported and mingled with the
flowing stream of academic learning.
The Law Reports After 1550
A detached observer of the Reichskammergericht, viewing it about
the year 1550, would not have surmised that it would soon contribute
significantly to the development of German law. For four years, from
1544 to 154 8, its sessions had been completely suspended. Its proce
dure, already complex and dilatory, was administered with extraordinary
laxity. During the 1550's, months would go by without any final
decision being rendered; by 1556 its backlog of undecided cases had
reached 5 ,000. A decade later it was estimated that a whole generation
would be needed, at the rate of progress then established, to dispose of
the cases already pending even if no new cases at all were added.1
This condition of near-paralysis was aggravated by personal hostilities
between the court's own members, mainly on religious grounds. As the
Reformation progressed, formulas had been devised for recruiting
7.

.. Details are given in the study by Hegler, Die praktische Tiitigkeit der Juristen
fakultiiten des 17 und 18 Jahrhunderts ( Freiberg, 1899) , 16 ff. Much of Carpzov's
work was accomplished by a strict interpretation of legislative texts that falsified their
meaning, usually in the direction of narrowing the range of criminal liability and
moderating sanctions. Among his successors the departures were more plainly acknowl
edged and were explained through a "customary" law that was for the most part the
product of decisions of the law faculties.
54
The preoccupation of English lawyers and j udges with civil litigation in the late
Middle Ages has been commented on by Plucknett, Introduction to B. H. Putnam,
Proceedings Before the Justices of the Peace in the Fourteenth and Fifteenth Cen
turies, cxxxvi-cl. It seems not unjust to apply his comments to the common lawyers
of the next 300 years, until the appearance of Sir Matthew Hale's Pleas of the Crown
in 1736.
1
Smend, Das Reichskammergericht, 186-87. The congestion of the court's docket
was later to become much worse. Smend in the same passage states that between
May 1, 1595, and May 1, 1600, there were 257 final decrees rendered but 5 5 04 new
cases filed. Goethe, who observed the court in 1772, gave the well-known description
of "a prodigious heap of documents piled up," 20,000 cases pending but an average
of 60 disposed of each year. E. Kem, Geschichte des Gerichtsverfassungsrechts (Munich
& Berlin, 1954) , 31; Zeise! and Buchholtz, Delay in Court (Chicago, 1962) , xxiii.
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judges on a basis of approximate parity between Protestants and Cath
olics. This was all the more necessary because the court had attempted
to adjudicate contests over the secularization of church property and its
transfer between competing religious faiths. These issues lay in the
storm-center of current religious and political controversy. In the treaty
of religious peace agreed to at Augsburg in 155 5 disputes of this kind
were expressly removed from the court's jurisdiction, but it proved
impossible to exclude them entirely. Before the century ended, the court,
now firmly controlled by the imperial ( Catholic) party, resumed its
efforts to submit to formal adjudication issues that were too divisive to
be settled by courts and that were in the end resolved through pro
longed civil war. 2 By these efforts, both early and late, the court gained
not much more than lasting enmity and distrust from large segments
of the population.
This entanglement in religious and political strife will help to explain
the "visitations." Commissions of "visitors," set up first by the Reichs
tag in 1507, had at .first very limited powers and were supportive
rather than hostile. Their main purpose in the earliest stage was to
ensure that tax revenues assigned to it provided the court with adequate
income. But after 15 20 the inquiries into "wants and needs" rapidly
shifted to shortcomings, especially shortcomings of the court's own
personnel. 3 Visitations became grand inquests, supposedly occurring
annually and each usually lasting several weeks. Complaints of litigants
and others were heard, the court's internal procedures were reviewed
and criticized, and the judges themselves were interrogated. The power
to appoint members of the visiting commissions was divided between
the emperor and the Reichstag and the visitors reported back to them.
The men of medium status who had served in the early commissions
were replaced by high dignitaries-leading prelates or great nobles
who sometimes appeared in person but more often were represented
by delegates that they themselves chose. 4 It was in the period after 1 5 5 0
' Smend, 136-71 (the period 1526-1544), 188-200 (the period 1555-1613).
3 Diedrich H. L. von Ompteda, Geschichte der vormaligen ordentlichen Cammer
gerichts-Visitationen (Regensburg, 1792), 7-28. Though the Reichstag voted in 1507
that visitations should occur annually, only nine commissions were actually created
during the ensuing twenty years.
• Smend, 136-71, describes incidentally the activities of the visitors, and the shifts
in the preponderance of Protestant and Catholic parties, in his account of the period
from 1526 to 1544.
Ompteda, 25-106, gives the membership of most of the commissions in his account
of the period 1526-1587. In the commission that met in 1531, for example, (Ompteda,
29-30) out of the eight members the emperor appointed two persons (one clerical
and one lay). In addition, the Bishop of Speyer and the Count Palatine of the Rhine
appeared in person, and delegates were sent by the two elector-princes of Mainz and
the Palatinate, and by the Bishop of Strassburg and the Margrave of Baden. In later
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that this procedure was most extensively used. During the three decades
from 1 5 57 to 1 587 the schedule of annual visitations was firmly main
tained and the whole performance of the court was kept under constant
and vigilant supervision. 5
The visiting commissions were empowered in 1529 by the Reichstag
to remove Reichskammergericht judges whom they found to be unquali
fied or who refused to answer in the visitors' "inquisition." The power
of removal was in practice seldom exercised, and then chiefly as reprisal
against judges of opposing religious beliefs,6 but it provided the needed
leverage for humiliating inquiries into the performance and capacity of
individual judges. 7 Then to the threat of removal by visitors was added
a personal liability to litigants, through conscious borrowing from Italian
syndicate procedure. By legislation of 1 532, later copied repeatedly, the
judges of the Reichskammergericht were made personally liable to
litigants for decrees that were "void" or "not conforming to law."
Separate syndicate courts were not set up; evidently the visitation com
missions were intended to perform this function. The Italian model
was soon departed from in another way also; liability came to be
restricted to cases of "fraud," corruption, or partiality, so that mere
ignorance or "inexperience" was not enough.8 Actually the wounds
commissions the emperor usually named three members out of ten. The panel agreed
on in 1 566 and used as the basis of selection for some time thereafter (Ompteda,
81-83) included six elector-princes (of whom the elector of Mainz was always to
be included), thirty "spiritual princes," twenty-five "secular princes," and fourteen
imperial cities.
• Smend, 183-90.
• Ompteda, 28; Smend, 31O.
' For example, the visiting commission of 1531, whose members have been men
tioned above (note 4), reported that there were three classes of judges serving on the
court. The first group was found to be competent. A third group, the commission
said, should all be removed though it doubted its own power to do this. There was
an intermediate group who were "learned and competent but who were found to be
somewhat deficient in their conduct to such a degree that if these deficiencies are not
corrected they should be removed and fined; to each of these persons the visitors
have pointed out their deficiencies and lacks with the demand that th·ey be corrected
and that these persons improve themselves under penalty of being suspended; these
persons submissively and obediently undertook to do so." Ompteda, 29-30.
A detailed history of the visitations (D. G. Strubens, Abhandlung von den Visi
tationen des Kaiserlichen- und Reichs-Cammergerichts (1765)) gives (pp. 29-38) the
list of questions to be looked into that had accumulated by 1713, when the last
visitation occurred before a prolonged suspension of the practice. There were 82
standard questions, including: did the j udges wrangle unnecessarily or use insulting
language to each other, did they appear at court sessions on time, were they properly
dressed, did they accept gifts or bribes?
• The Reichsabschied of 1532, sees. 16-18 (Ompteda, 42) declared, in order that
the members of the court "be as diligent as they should be" and "that no one
encounter injustice in our Cammergericht," that any one claiming a decree was "not
conforming to law (unrer:htmiissig) or void" could "syndicate" (syndir:ieren) the
suspected judges "by virtue of our imperial law."
Sixteen years later the Kammergerichtsordnung of 1548, III 43, published by Johann
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inflicted were to the spirit rather than the judges' pocketbooks. Like
the power of visitors to remove them, the power of litigants to inflict
personal liability on the judges was very rarely exercised.9
A form of control that was more direct and in the course of time
more damaging was the power of the visiting commissions to set aside
or modify the court's decrees by a proceeding called "revision." A
remote ancestor of the modern limited review by the highest German
appellate court, "revision" was confined to the formal record and was
not a full rehearing. It was begun by the complaint of a losing party.
Fault in the judges was not required, as it was where the judges were
to be "syndicated." 10 But the large security deposits required of com
plainants and the risk of severe punishment if they failed operated for
a time as major deterrents. In the thirty years 1 5 59- 1 589 only seven
revision proceedings were begun and only one of these is known to have
been successful. 1 1 But the visitors who appeared in 1 595 found that
eleven demands for revision were then pending and that the court itself,
Schoffer ( Mainz, 1549 ) , pp. 173-77, introduced a distinction between merely erroneous
decrees, for which the remedy of revision was provided, and those that were " not
conforming to law or void" because of "fraud, gift, lease, request, friendship, enmity
or similar causes." It was in the latter group of cases that the judges could be "put
to the syndicate." The provisions of the 1 548 ordinance were repeated in the Kammer
gerichtsordnung of 1 5 5 5, III 5 3 ( Karl Zeumer, Quellensammlung zur Geschichte der
deutschen Reichsverfassung (Tubingen, 191 3 ) , I 387-88) and the Kammergerichtsord
nung of 1614, III 63, §§ 1 3, 14, and 1 8 (J. J. Schmaus, Corpus Juris Publici S. R .
Imperii Academicum ( Leipzig, 1745 ) , 759-61 ) .
Liability of judges in other courts for erroneous decisions was to survive in some
what broader terms by direct borrowing from Italian sources, as is pointed out below,
pp. 243-45 and 487-89.
• Smend, 192, 3 10; G. L. Boehmer, De Remedio Syndicatus Adversus Sententias
Camerae Imperii Exercitatio ( Gottingen, 17 44 ) . The latter author discussed both the
"syndicate" remedy, which sought to impose liability on the j udge, and revision, which
was a contest essentially between the losing and the winning litigants. Though the
objects of the two proceedings were thus entirely different, he insisted that they had
a common origin and similar procedure and were both decided by the same agency,
a visitation commission. In section XXIII ( p . 5 1 ) he said that revision was still in
common use but that "in the space of 200 years hardly one or two" syndicate pro
ceedings had been recorded. One of these was in 1706 ( section XXX, p. 58) and two
others were mentioned by legal authors, one of them an action by the king of England
in his capacity as Duke of Lauenburg ( section LIV, pp. 103-04) . Disuse by the
Reichskammergericht did not discourage these authors from discussing this remedy
with great learning and at length.
0
1 5 5 5, and 1614, referred to above, note 8. It should be
' Ordinances of 1548,
observed that the provisions for "revision" were intimately tied in the legislative
texts with the provisions for "syndicating" and were clearly conceived to be part of the
same broad pattern of control.
11
Smend, 192. Revision proceedings begun in 1559 and 1574 led in one case to
forfeiture by the petitioner of a 4,000 florin deposit and in the second to a month's
imprisonment "with bread and water." Ompteda, 78-79, 92. Of two cases brought in
1583, one led to "reformation" of a decree without disclosing to the court itself,
as it "earnestly" requested, the grounds for revision that the litigant had urged.
Ompteda, 100.
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through timidity or internal divisions, had noted 122 cases that it could
not decide because of its own "doubts."12 Within a decade the number
of pending revision proceedings had swelled to several hundred. This
broadened attack by litigants came at a time when the visitations them
selves were less regularly held. The filing either of a demand for
revision or of the court's own "doubts," had the effect of suspending
further action in the cases involved. So the successive visiting commis
sions, meeting at longer intervals, faced a mounting backlog of unre
solved problems, some carried over for decades. For a substantial part
of the court's workload, near-paralysis had become complete.13
This phase in the history of the Reichskammergericht might be
viewed as merely another outward sign of the breakdown of the impe
rial government, which was dramatized for all Europe to see by the
uncontrollable drift after 16 18 into prolonged and bloody civil war.
But the external controls imposed on the court had existed for nearly
1 00 years, long before the breakdown occurred. Their very existence
showed a lack of faith in the neutrality of the court or the capacity of
its judges to find acceptable standards of decision. Poised precariously
at the summit of imperial justice, the court periodically faced the close,
often hostile scrutiny of men who were chosen for their political rank
and who reported to political agencies. Though the judges themselves
were seldom penalized, the knowledge that they might be and that the
same inquisitors might "revise" their decrees must have high-lighted
the constant need for a defensible record. Thus it may have been a mark
more of weakness than of strength that the court in 155 7 undertook
of its own motion to examine for legal competence men nominated to
its membership. This practice, which was to last late in the history of
the court, actually led to occasional rejections. Despite some evasions
through personal influence or bribery it did help to ensure that all the
judges on the court would have at least a minimum of legal training,14
2
1 Smend, 193. The practice of filing dubia cameralia, suspending further proceed
ings, had begun as early as 1526. Ompteda, 27, 3 1.
13
Smend, 193-97. The court bitterly protested in 1619 against the suspensive effect
of demands for revision (Ompteda, 157) but this remained a troublesome and much
debated issue until legislation of 1654 that greatly restricted and in some cases
eliminated any suspensive effect (Ompteda, 209).
1
4 Smend, 304-05. Candidates were subjected first to a "general examination" by
two members of the court covering their personal history and connections and were
then required to write a draft decree in Latin on the basis of a written record
supplied. In the earlier 1500's the practice had been, when a vacancy occurred, for
two or three candidates to be nominated and the court itself to choose between them.
After 1548 the practice was for only one candidate to be nominated. In 1548 the
requirement was introduced for noble and knightly members that they be "learned
in law," though not necessarily possessed of doctorates. This requirement, reinforced
by the court's own entrance examinations, reduced greatly the importance of distinc-
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i.e., training in Roman or canon law. In assuming this much control
over entry to its membership the court may have been led by a sense
of its own high mission as well as the impulse of self-protection. But
a court so exposed had need to organize for self-protection. Like the
roving judges of medieval Italy, the judges of the Reichskammergericht
served a society that was riven by faction and foundering in distrust.
They had attempted through the medium of adjudication to manufacture
order and unity for a deeply divided nation. Long before their failure
became manifest they had both jeopardized their own function and
become exposed to personal risk. Like the Italian judges they must have
had a strong impulse to hide, and where could shelter be found except
in the writings of the learned men? The Reichskammergericht had its
own special reasons for not venturing forth into the uncharted universe
of German law and for retreating within the citadel of Romanistic
learning.
It was in 1563 , in other respects not a propitious time, that Joachim
Mynsinger published his "Observations of the Reichskammergericht,"
the first reports of court decisions thus far published in Germany. For
the reputation of the court it was fortunate that it was he who under
took this novel enterprise. He had served as a member of the court
for eight years, from 1548 to 1555. He was a wealthy man of noble
birth, a doctor of law, a former professor of Roman and canon law at
Freiburg, and before that a student of Zasius. He was a learned man
in his own right, author not only of Latin poetry but of a volume of
legal opinions (consilia) and a commentary on Justinian's Institutes. He
had an original and critical mind and a vigorous style. In later life he
was to achieve prominence in politics and public administration as a
high official of the Duchy of Braunschweig. By every test he was a
notable person.15
On the publication of Mynsinger' s Observations, the Reichskammer
gericht reacted sharply, alarmed at this disclosure of its "secrets." And
indeed it was true that its judges had been required to take an oath not
to disclose "to the parties or any other person, either before or after
the decree, what was said in the deliberations."1 6 Mynsinger, acting
entirely on his own initiative, had attempted to discover and publish the
reasons for the decisions in particular cases, identifying them usually by
the dates of the decrees and the names of the parties. In the decision
tions between judges selected for legal learning and those selected for social status.
Smend, 295-303.
1
• Stintzing, D.R.W., I 485-95.
'" Kammergerichtsordnung of 1548, I 57 (edition of Scheffer, (Mainz, 1549 ) , p. 67) ,
repeated in the ordinance of 1555, I 57 (Zeumer, I 379 ) .

Germany's Commitment to Legal Science

2 19

of some he had participated; decrees rendered before his time he
extracted from the court's records. The j udges of the Reichskammer
gericht objected to the disclosure of results in particular cases but more
than this feared that any public discussion of its grounds for decision
would destroy confidence in the court itself. Since Mynsinger had
already left the court, the only reprisal it could take against him was an
unsuccessful effort to exclude him from the visitation commission of
1563.17 But the alarm and hostility of the judges soon subsided. As
depicted by Mynsinger the work of the court made a favorable impres
sion and on the whole its prestige was enhanced. With additions later
made by Mynsinger himself and then by other editors his reports proved
extremely popular. They went through twenty-one editions during the
next 150 years and provided one of the principal models for a whole
new genre of German legal literature.18
In truth the content was not so novel. His "reports" were hardly
more than tidy little digests of Italianate learning, for the most part
the product of Mynsinger's own research and disclosing very few indeed
of the court's "secrets." The following example will illustrate his
method:
Two kinds of mad persons are mentioned in our laws: those who
are in permanent madness and by continuing loss of mind lack all
intelligence [ citing three texts in the Digest}, and those whose
madness is intermittent and who, as our people say, have lucid
intervals or interludes [ citing two texts from the Digest and two
from the Code J. I put the case of a mad person who has lucid
intervals and performs some civil act, and it is doubted whether
he acted in quietness or in madness. The Doctors [ of law} are in
doubt as to who has the burden of proof. Some say that because
of the preceding madness it is to be presumed that he acted in
madness and this the canonists commonly say [citing a text of
canon law]. Others prefer that the conclusion be drawn from the
act itself and that one should examine its quality: that is, whether
it is suitable for a man of sane mind and if it is, it is presumed
that it occurred in quietness and a time of interval; otherwise, if
it is not [citing Baldus, Bartolus and four other doctors of law}.
And this latter view as the truer view the lords [ of the Reichs
kammergericht} adopted in the case between Stephen Reuler
against Christopher Camerer July 2, 1555. Further as to proof of
madness see [three authors, one of them French and two Italian}.19
It will be noted that this "report" gave none of the facts of the
" Stintzing, D.R.W., I 488, 493-94.
Stintzing, D.R.W., I 492.
Joachim Mynsinger, Singularium Observationum Imperialis Camerae Centuriae VI,
Centuria II, Ohs. 41 ( edition of Arnold Reyger, 1609, p. 67).
1
•
19
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particular case beyond the names of the parties and the date of the
decision. There was likewise no attempt to quote any reasons which had
been formulated by the court itself. The problem the court faced was
made to appear as a problem of choice between conflicting views
advanced by leading jurists on issues framed in Italy centuries before. 2 0
Altogether Mynsinger published before his death 600 small essays
in this style, presented as a miscellany without any attempt at classifi
cation and covering an enormous range of topics-procedural and sub
stantive, private and public law. Some did not refer to court decisions
at all but merely digested views that had been expressed by Italian or
French authors, without the slightest hint that the problems discussed
had ever been presented before any German court.2 1 In most instances,
however, he cited particular decisions of the Reichskammergericht and
described the rule that he thought it had adopted. In three cases, at
least, he mentioned divided views within the court. 22 In one he reported
20
In some instances, of course, Mynsinger was able to extract from his source s
messages that seemed clear and uncontroverted, a s in Centuria I, Obs. 60 :
"By our law one who lends money for the repair of a house or building has a
double privilege: first, that the house when repaired is deemed obligated to him
tacitly and by authority of law [citing one text from the Digest, one from the
Code, and the j urist Alexander] ; second, that the lending creditor is preferred by
a lien on tlie house to other creditors, even those prior in time [ two citations t o
the Accursian gloss and one t o Bartolu sJ. But for this privilege to exist two tliings
are both required : one, tliat tlie money was expressly and by name lent for the
repair of the building, and the other tliat tlie building was actually repaired with
this very money. For if one simply lent money, even though the debtor spent it
to repair tlie house, the lender would not have a preference. [Citing one Italian
jurist]. And tliis was followed in the Chamber in the case of the Bishop of Patavia
against George Ortiner, decided Jan. 19, 1 551. On these matters see [Baldus and
two others whose works are cited]."
21
An example out of dozens is Centuria II, Obs. 97: "In order that pacts, by which
something is promised to be given or done, may be valid and obligatory, three things
are required from which the whole act of promising is validly integrated, namely a
person who promises, a person to whom the promise is made, and that which is
promised. And where one of these is lacking the promise is ineffective and does not
obligate. And so is the Gloss on the words in idem and likewise Bartolus on 1 . 1, § 1
ff. de pact. [D.2.14. 1.1]. For it is necessary that a promissory pact be initiated by
persons who agree between themselves if it is to be valid, in accordance with the
common rule which says, Whatever things we do, we perform a useless act unless
they take their origin from our own persons·· [citing the Accursian gloss, Bartolus,
Baldus, and two other Italians and then going to assert that a promise of action by
a third party is ineffective, supporting this conclusion with the Accursian gloss and
two Italian authors but with no reference to any court decision].
Similarly in Centuria III, Ohs. 81, where Mynsinger discussed the question whether
a j udge who sentenced an accused person to death on the basis merely of his own
confession should himself suffer the death penalty. Lining up the authors on both
sides of the question, Mynsinger expressed his own preference for the conclusion
of the French author Boerius (Bouhier) that the judge in such a case, though he
acted improperly, should not be executed or "held liable in the syndicate."
22
Centuria II, Ohs. 69, the question whether service of process was effective when
made at the home of a person imprisoned in some other place, variantibus sententiis
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the citation by advocates of past decisions of the court23 and in another
case, involving the recurring problems in the proof of local custom, he
made it clear that in his own view a past decision made by the court
would and should be followed. 24 But if he had theories about precedent
he did not express them. His main object was to organize in convenient,
capsule form the great reservoir of Romanesque legal ideas which the
court was struggling to adapt to its own uses. He sought to show that
its decisions conformed to the prevailing views among the great authors.
Through his success he not only raised the court's prestige but pro
vided to others a useful guide through an abundant and prolix literature.
The example of Mynsinger was imitated fifteen years later by Andreas
Gail, likewise a former member of the court. A doctor of both laws
with a degree from Bologna, Gail served as a judge on the Reichskam
mergericht from 1 5 58 to 1 5 68, and published his own set of "observa
tions" in 1 578. For this he received, unlike Mynsinger, encouragement
and praise from his former colleagues. The two authors exchanged
charges of plagiarism, both with some basis, but there were important
differences in style and approach. Instead of Mynsinger's sharp and
condensed analysis, Gail provided elaborate, fully reasoned compendia,
more treatises than essays. The principal purpose was the same, to flesh
out around the skeleton provided by Reichskammergericht decisions the
great body of opinion found in the learned authors. But with Gail the
skeleton was barely visible. References to the decisions or the practice
of the Reichskammergericht were buried beneath copious citations to
jurists' writings and ponderous structures of argumentation. It is a
controversum est et tandem maioribus votis conclusum; Centuria I, Obs. 30 and 57
(decisions by sanior pars and potior pars respectively).

.. Centuria I, Obs. 10, describing a question debated in 1550 by the whole court
with conflicting opinions propter praeiudicia quae in utramque partem allegabantur
two cases decided one way and the other case decided the other way, all of them
cited by the names of the parties though without date.
24 Centuria VI, Obs. 96. After conceding that custom is a fact and ordinarily must
be proved in the same way as any other fact, Mynsinger cited a whole cluster of
authors to prove that the testimony of a doctor of law is sufficient and then said:
"and the lord j udges approved this in the case of Count William of Henneberg
against the Duke of Bavaria, decided in 1549. For this common opinion see also"
[four authors}. Then four authors holding a contrary view were cited. "But since
the first-stated opinion has been approved, as I have said, in the Chamber, by law
it must be followed in j udging in the future."
Mynsinger's fullest treatment of custom (tests for validity, modes of p roof, etc. )
appears in Centuria VI, Ohs. 41 and 42 and reproduces all the familiar elements of
Roman-canonist doctrine-ten year usage evidenced by two "j udicial" acts, but if
extra-judicial usage was the basis then witnesses must testify to enough specific
instances in which it was followed to indicate the tacit consent of the people. He
did, however, admit that a "notorious" custom did not need to be proved and should
be followed by the j udge. Mynsinger's views on these matters are further discussed
by Stintzing, D.R.W., I 500-02.
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mark of the temper of the times that this sober and pedestrian product,
a reversion to the Bartolist mode, soon outdistanced Mynsinger's work
in popularity, inspired others to write glosses on his text and even led
some to praise Gail as "the German Papinian."25
Among the men who came and went as judges of the Reichskammer
gericht, Mynsinger and Gail were not alone in their command of
Romanistic literature. After 15 50 there were several men who served
at least briefly on the court and who published works of quality, not
only on Roman law but on literary and historical topics. 26 Near the
court's seat at Speyer there were four leading law schools, with whose
faculties there was a lively and friendly correspondence. The very
insecurity of the court's position discouraged the ambitious from seeking
life-time careers in its service. It became a way-station at which many
paused on their way to and from law professorships or political and
administrative posts in territorial governments. This rapid turnover in
the court's membership actually enlarged its influence by broadcasting
knowledge of its organization and procedure and spreading throughout
the German states a network of personal relations. 27 It even became
fashionable for a time for young men to visit Speyer and, after signing
the court's register as apprentice lawyers, to study law under the infor
mal guidance of older lawyers or j udges.28 At the very time when the
court's output of decisions and its influence in the nation were steadily
diminishing, its importance grew as a center for personal interchange
between lawyers committed to the advancement of learning.
Growing interest in the work of the court was soon attested by the
appearance of reports in a different style, prepared not by judges but
by practitioners. Even la"\\-yers who practiced regularly before the court
faced formidable obstacles in ferreting out the grounds for decision.
As compared with English lawyers, trained in Year Book styles of
advocacy, the lawyers who frequented the Reichskammergericht had few
clues to guide them. In preparing cases for decision, oral argument was
restricted mainly to preliminary procedural issues. Proctors and advo
cates,29 it is true, played an essential part in the prolonged preparation
25
Stintzing, D.R.W., I 495-500. I have used the second edition of Gail, p ublished
in 1580. His "Observations" are too long and tedious for either quotation or summary.
26
Stintzing, D.R.W., I 481-85, 502-16.
27 Stintzing, D.R.W., I 480-81; Smend, Das Reichskammergericht, 306-07, the latter
pointing out that in the late 1500's the rate of turnover diminished greatly and at
least a majority of the judges came to hold office for life.
28
Dohring, Geschichte der deutschen Rechtspflege, 2 1.
29
The Reichskammergericht was exceptional in drawing no sharp line in the recruit
ment, functions and social status of prokurator and advokat. Both were required to
have at least a licence in law and were appointed and examined for proficiency by
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of "positions" and articles that defined the fact issues in dispute and
also in framing the interrogatories that would be addressed to the wit
nesses. But lawyers were excluded from the next stage, the collection
of testimony, which was entirely entrusted to commissioners appointed
by the court. The testimony, taken in secret, was then recorded in a
"protocol," which was brought back to the court's headquarters for
analysis. Since it was impractical for all members of a collegiate court
to plow through the layers of documents, the court had early adopted
the practice of delegating to one or more of its own personnel the
complex task of dissecting the evidence, analyzing the legal issues
involved, and recommending ultimate disposition. The rapporteur, to
use the French term ( the German term was referent) , obviously was a
central figure. His influence was only somewhat diluted by the practice
in the Reichskammergericht of appointing two judges as rapporteurs
in "important" cases, in order to ensure that the issues were fully
ventilated. 30 The reports to their colleagues by rapporteur and co-rappor
teur were supposedly secret, as were the discussions that ensued. All out
siders, including counsel for the parties, were excluded. Protection of
the court from spying eyes was then completed by the laconic quality of
its final decrees. These were cast in the most formal and cryptic lan
guage--appeal dismissed, decree appealed from reversed or modified
and disclosed to the reader no reasons at all. 31
High barriers to disclosure were thus erected by the procedural forms
the court had developed, the methods it used to organize its work, and
deliberate withholding of its grounds for decision. As we shall see, sim
ilar barriers were erected around the high courts of France under the old
regime with lasting effects on French legal techniques and attitudes. It
is therefore a gauge of the pressures working on the Reichskammer
gericht that the barriers were soon breached. Three collections prepared
by lawyers, all published in 1 601, had the notable feature that they
quoted in full, verbatim, the supposedly private reports of the rappor
teurs to their colleagues. As a result these series usually gave almost
total disclosure-a complete account of procedural steps, analysis of
evidence in meticulous detail, legal arguments both pro and con with
abundant citations to Roman law and the authors, and finally the
the court itself. The proctor was not "vile" in status and excluded from advocacy as
in traditional canonist procedure. Smend, 344-55.
80
The Kammergerichtsordnung of 1555, I, sec. 10, directed the president of the
senate to which the case was assigned to appoint both a referent and a co-referent
in "important cases" that had approached the stage of final disposition.
31
A brief summary of the court's internal procedure is given by Rudolf Brinkmann,
Aus dem deutschen Rechtsleben ( Kiel, 1862) , 19-28. Many details can be extracted
from the numerous commentaries on the court' s procedure like that of Christopher
Schwanmann, De Processibus Augustissimi Camerae Imperialis (Frankfurt, 160 1 ) .
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rapporteur's own conclusions at length. The co-rapporteur was also
quoted, though as a rule more briefly. More than this, in some though
not all of the cases the votes of individual judges (usually identified
only by their initials) were reported with brief summaries of their views
on debated issues. The documents published often recite that they had
been "dictated" to the court's secretarial staff. It seems safe to infer that
the lawyers who edited these collections had been allowed to copy
directly from the court's own records. 32 How this could be reconciled
with the judges' oath of secrecy, which applied to disclosure both before
and after decision, is a mystery left unexplained.33 It is plain, however,
that anyone with patience to read these tedious and voluminous reports
would know almost as much of the court's reasons for decision as the
judges had disclosed to each other.
After these three series appeared in 1601 the floodgates opened.
During the next three decades were published at least ten more sets of
reports of Reichskammergericht decisions. 34 Perhaps the most ambitious
was a collection of one Johann Meichsner, himself a judge, which made
the disclosure total by giving not only the reasons and votes of the
judges but procedural steps in all their wearisome detail and even the
32
Adrian Gylmann, Symphoremata Supplicationum Pro Processibus . . . in Supremo
Camerae Imperialis Auditorio Impetrandis (Frankfurt, 1601 ) ; Johann Thilmann,
Apospasma Syndromon Illustrium et Solemnium Relationum, Dedsionum . . . Camerae
Imperialis (Wetzlar, 1601 ) ; Dedsiones sive Res Iudicatae Camerae Imperialis, pub
lished as an appendix by Schwanmann in his treatise on procedure referred to above,
note 31.
The "dictation" of the reports and the recording of comments by other j udges is
explained by the practice of reading the reports aloud instead of circulating copies.
Since six votes as a minimum were needed for a final decree (Brinkmann, Aus dem
deutschen Rechtsleben, 17) the making of copies would no doubt have been - expen
sive. The reports were often so long that their reading compelled repeated adjourn
ments, so that the deliberations were stretched over two or three years. The tedium
for the judges must have been indescribable. It was not until 1654 that reading aloud
was eliminated by imperial legislation. Brinkmann, 19-25; Smend, 329.
•• A strenuous effort to j ustify the publication of reasons for Reichskammergericht
decisions was made by Johann Cramer, Wetzlarische Nebenstunden (Ulm 1767) , Part
76, 81. He quoted (§§ 57-58, pp. 108-09) the legislation that forbade disclosure of
reasons both before and after the rendition of decrees. He also quoted (§§ 62-67, pp.
112-15) the repeated regulations of the court itself and of visitation commissions,
threatening various punishments including dismissal for judges responsible for leak
ages. He then argued (§§ 70-79, pp. 1 18-22) that the real objects of the controls
were to ensure secrecy before decision and to protect judges from reprisal after deci
sion, so that at most the restrictions should apply to disclosures of the votes of
individual j udges. He also pointed out (§§ 82-90, pp. 123-27; § 118, pp. 141-42;
§ 125, pp. 145-46) that many full reports had actually been published and their
authors had been honored, not punished. But it seems clear that many of these reports,
by disclosing the votes and reasons of individual judges, had violated even the liberal
tests that Cramer himself proposed.
•• A bibliography that is still useful is that of Egid J. K. von Fahrrenberg, Literatur
des kaiserlichen Reichskammergerichts (Wezlar, 1792) . For the three decades ending
in 1633 he lists ten volumes of reports plus an equal number of treatises on various
aspects of Reichskammergericht procedure.
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testimony of witnesses as reported back by the examiners. 35 At the
other extreme were those who aimed not at analysis of particular cases
in depth but at extensive coverage, by extracting from large numbers
of cases one- or two-sentence propositions supposedly adopted by the
court. One series of such abridgements, in five large folio volumes,
went all the way back to 1495 in extracting from the court's records
many thousands of such "praeiudicia."36 Most of these compendia
were prepared by judges, but practicing lawyers continued to participate.
As time went on the "cameralists"-specialists on the doctrines and
procedure of the Imperial Chamber Court-increased their output fur
ther. Hundreds of volumes, many of them great folios, discussed Reichs
kammergericht procedure and reported its decisions. 37 Few courts in
history have inspired so prodigious a literature.
For reporters of the court's decisions, the difiimlty remained that its
decrees were bare recitals of action taken without expressing reasons.
The reasons, however, could usually be discovered by those who had
access to official records, as many persons clearly did. As has been
suggested, a practice had been followed, at least in some cases, of
recording in the court's protocol not only the reports of the rapporteurs
but the comments made by individual judges, together with their votes.
This practice was made mandatory by an ordinance of 1654, which
required of every participating judge a written statement of "the
reasons, grounds and motives" of his vote. By this means, it was hoped,
favoritism would be prevented and the judges would be more firmly
•• Decisiones Diversarum Causarum in Camera lmperiali Iudicatarum (Frankfurt,
1603 and 1604). Individual cases in this series stretched out over fifty to 100 closely
packed folio pages; one case (Vol. II, Lib. I, Decisio V) occupied 3 13 such pages
(II 146-458).
•• Christian Barth, Urtheil und Beschaydt am hochloblichen kaiserlichen Cammer
gericht (Speyer, 1604). The entries, largely concerned with procedure, are organized
on a chronological basis and run from 1495 through 1587. Barth, who became a
member of the court in 1579, drew heavily on an earlier set of extracts published by
Raphael Sailer in 1572 and 1573. Von Fahnenberg, Literatur, 41, 62.
A similar set of extracts or abridgements, organized on a topical rather than a
chronological basis, was published in 1601 by Adrian Gylmann, Symphoremata
(referred to above, note 32), under the title Decisiones seu Praeiudicia Camerae
lmperialis. The series had been prepared, not by Gylmann, but by an anonymous
member of the Reichskammergericht.
In both of these editions the term praeiudicia is frequently used to describe points
decided in the cases cited, though from this one could hardly infer any theories as to
their binding effect.
37 The bibliography of Reichskammergericht literature by von Fahnenberg (cited
above, note 34) listed 104 principal authors for the whole period up to 1792. Much
of their writing took the form of treatises on the court's procedure, though here too
the court's decisions were often cited. Most of these authors published more than one
treatise or set of law reports-some of them seven or eight or ten. Von Fahnenberg
also lists (pp. 237-306) a total of 466 shorter works on specific topics.
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held to "the straight line."38 This requirement clearly did not aim to
enforce disclosure of reasons to the general public or even to the inter
ested parties. Its purpose was rather to reinforce existing sanctions
against judges suspected of corruption or favoritism, sanctions that were
primarily enforced by the visiting commissions. But it meant that avid
cameralists who had access to official records could disclose to their
readers not only the differences of opinion within the court, including
both dissents and partial concurrences, but the reasons expressed by
every voting judge. When these statements were added to the long
monographs of the rapporteurs, and often to other data that the editors
assembled, reports in this style provided information about each case in
quantities that for many readers must have been completely indigestible.
Thus by 1650 the Reichskammergericht had acquired a kind of lead
ership in the development of law through judicial decision. That lawyers
were interested in reports of its work was evidenced by the numbers
published, some of them running through many editions. Despite the
narrowing range of the court's jurisdiction, its monumental backlog of
undecided cases, and its inability to enforce many of its decrees, the
court had become a source of applied legal doctrine that was at least
thought worthy of study by lawyers. The cameralists, furthermore, had
invented several different styles of law reports, ranging from one
sentence abridgements to Mynsinger's vignettes of Romanesque learning
and then, at the other extreme, unselective transcripts of entire case
records. Observers of other German courts were thus given a wide
choice of styles in law reporting. In this respect, as in court organization
and procedure generally, the influence of the Reichskammergericht came
not through effective power to impose its views but through providing
models for others to imitate.
There was, however, a competing style that was being adapted to
law reporting, the style used by the learned jurists in rendering expert
opinions. With the developing practice of "dispatching the record" the
law faculties, acting more and more as collegiate groups, were acquir
ing judicial powers. Reports of their collective opinions began to be
published around 1600. The shift from individual to collective opinions
38
Reichsabschied of 1654, art. 157 (Schmaus, Corpus Juris Publici S.R. Imperii,
759-61 ) . After enjoining the judges of the Reichskammergericht not to concern them
selves with "religious matters" and not to show favoritism toward any party but to
follow "the straight line" defined by the laws and imperial constitutions, the ordinance
said: "for this purpose each is to give in writing the reasons, grounds and motives
of his vote so that one may thereby see whether or not it conforms to and is con
sistent with the laws and imperial ordinances; and if it is found that one or another
has judged and decided not ex ;ustitia but ex favore, he will have made the case his
own (]item suam ) and shall be subjected to the syndicate."
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was gradual and in itself did not affect either form or substance.39
An expert opinion, whether individual or collective, would normally
start with a summary of the facts, then all relevant legal authorities
would be marshalled, "reasons for deciding" would be paired with
"reasons for doubting, " and then would come the final reasoned con
clusion on which the signers would stake their reputations. All this
elaborate argumentation would be prepared in any case by a single
professor. If he alone signed that would end the matter. If his col
leagues were to sign, the draftsman simply performed the functions of
rapporteur as in any other collegiate court using canonist procedure. The
end result, the expert opinion on the questions submitted, was an appeal
to the judgment of other experts. Unlike the unfortunate Reichskam
mergericht, whose members swore not to reveal its "secrets," the law
faculties were entirely free to publish theirs. Indeed, they followed an
ancient tradition both in the elaborate dialectical style they employed
and in their readiness to submit the whole dialectic to the criticism of
other learned men.
The judicial powers that the faculties were acquiring through Akten
versendung made their decisions a kind of hybrid case law. In cases in
which the records were "dispatched," the effective power of decision was
transferred to them. Their intramural discourse and their expressed
grounds for decision were exercises in academic analysis but this very
feature, under the conditions of the time, meant that their decisions
when published carried great authority-an authority that was at least
as great as the decisions of any organized court. It did not follow that
the faculties felt any compulsion to disclose their reasons to the inter
ested parties, either in the decrees they drafted or in summaries that
might accompany them; not until the eighteenth century did a practice
39
Consilia of the Niirnberg law faculty were p ublished in 1603 by Konrad Ritters
hausen, Consilia sive Responsa Altorfina (Hanover, 1603).
Consilia of the Marburg law faculty were first published in 1606 by Hermann
Vultejus, Consilia sive Responsa Doctorum et Professorum Facultatis Juridicae in
Academia Marpurgensi (3 vols., 1606-7, Marburg; vol. 4, 163 1 , Frankfurt).
Consilia of the Jena law faculty were p ublished in 1612 by Arumaeus Frisius,
Decisiones et Sententiae in Facultate et Dicasterio Provinciali Jenensi (2 vols., 1612,
Jena).
All these series contain some consilia signed by individual professors rather than by
the faculties collectively, especially the Marburg series published by Vultejus, in which
the process of transition to collective opinions can be dated more precisely. Of the
159 consilia contained in his collection most were signed only by individual faculty
members, though numerous sixteenth century consilia were described as by indi
viduals "in the name of the faculty." Before 1590 there were only five signed "by
the dean and other doctors of the faculty," one as early as 1567 (vol. I, cons. 1, 7,
11, 15, 17). In the 1590's, however, there were fifteen. After 1600 they became
common.
Of the Niirnberg consilia most were collective opinions and where dates appear,
most were in the 1590's.
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develop of supplying reasons to the parties on their request. 40 The
audience addressed by the academic reporters was the community of law•
learned men. The audience was large if one can judge by the quantities
published. Decisions of the Tiibingen faculty, for example, extending
from the early 1600 's for somewhat more than a century, filled four
teen substantial folio volumes.41 The Tiibingen series was only one of
many. 42 Faculties kept their own precedent books.43 There was some
tendency for particular faculties to follow their own separate lines of
decision, but they cited each other constantly and at times the notion
was made explicit that decisions of the faculties were precedents that
in principle ought to be followed.44
This highly sophisticated literature was all very well for the law
professors, but for persons interested in the work of other courts some
methods of condensation were needed. Again Saxony developed a
middle way, mainly through the efforts of Benedict Carpzov. His writ
ings, which covered an enormous range of topics, were studded with
references to Saxon decisions. The decisions he knew best and cited
most often were those of his own colleagues on the Leipzig Schoffen•
court. But as has already been pointed out, 45 he also served at various
times as appellate court judge and professor of law in Leipzig. For him
the decisions of the Leipzig Schoffen, the Saxon ruler's own appellate
court and the Leipzig law faculty were all on a par. He cited them by
the thousands; on questions of private law and procedure alone, quite
apart from his works on criminal law, he discussed some 4 ,500 court
decisions. A substantial portion of his writings took the form of law
40
Buchda, "Die Spruchtiitigkeit der hal!ischen Juristenfakultiit," 64 Z.S.S. (germ . )
223, 248-49 ( 1944 ) ; Boehm, "Der Schoppenstuhl z u Leipzig," 59 Zeitschrift fi.ir die
gesamte Strafrechtswissenschaft, 371, 407-08 ( 1940 ) ; Klugkist, Die Gottinger Juris
tenfakultiit als Spruchkollegium, 77-78; Ahrens, Aus der Lehr- und Spruchtiitigkeit der
alten Duisburger Juristenfakultiit, 105.
The Schoffen of Brandenburg occasionally communicated to questioners the reasons
for their decisions during the course of the seventeenth century and for a time even
had two sets of tariffs, one for responses in which reasons were disclosed and the
other for those in which reasons were omitted. But practice was variable and even
as late as 1786 Brandenburg Schoffen denied any obligation to explain their grounds
for decision. Stolze!, Rechtsprechung, I 5 16-20.
41 The first collection, with decisions dating from
1613, was published by Chris
topher Besold, Consultationes de Insignioribus . . . Quaestionibus . . . in Illustria
J\cadernia Tubigensi (vols. II-VI, Ti.ibingen, 1629-1634) . The second collection, in
mne volumes, was begun by Gabriel Schweder and continued by other editors,
Inclytae Facultatis Juridicae Turingensis Consilia et Responsa ( Ti.ibingen, 1731-1750 ) .
42
A list, by no means complete, of published law faculty decisions, is given by
Otto Gierke, Deutsches Privatrecht, I 8 5 ( Leipzig, 1895 ) .
43
Buchda, 64 Z.S.S. (germ.) 223, 273-74; Klugkist, 86.
44
Hegler, Die praktische Tiitigkeit der Juristenfakultiiten des 17 und 18 Jahrhun
derts ( Freiberg, 1899) , 12-16.
.. Above, section 6, note 47.
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reports. His method was to introduce each case with a commentary of
his own and then quote excerpts from the final decree. 46
The decrees of all three of these Saxon tribunals had a feature which
Carpzov could not have originated, though he strongly approved it47they disclosed the essential reasons for decision in a terse, almost con
versational German. Carpzov' s method proved most effective. His own
commentaries, like Mynsinger's "Observations" of the Reichskammer
gericht, were brief digests of Romanesque learning that defined the
problem each case had raised. Quotations of reasons from official decrees
gave clues to the doctrines these "courts" were applying. 48 In disclosing
even this much to the interested parties, these Saxon adjudicators were
a good hundred years ahead of their time. But the main work of organi
zation and interpretation was done by Carpzov. He has been called "the
founder of a German legal science," though this must be taken with
some reservations. There were many gaps and inconsistencies in his
logic. He did not pursue the implications of the theories he advanced,
for he was no systematizer of the kind that had already begun to emerge
in Germany. His mind worked from the concrete instance and his
principal aim was to serve the needs of lawyers and lower courts for
•• Benedict Carpzov, Iurisprudentia Forensis Romano-Saxonica (Leipzig, 1638) ;
Decisiones Illustres Saxonicae ( 4th ed., Leipzig, 1660 ) , the first editions having
appeared in 1646, 1652, and 1654 ) . The lurisprudentia Forensis was almost entirely
concerned with decrees of the Leipzig Schoffen and was organized under a very
rough scheme of classification into some 4,000 "definitions" with both C arpzov's
comments and quotations from decrees much briefer than in the later collection of
Decisiones. Both series and their later influence are discussed by Stintzing, D.R.W.,
II 84-88. The use made by Carpzov of court decisions in his works on private law
and procedure is discussed by J. F. Heine, "Zur Methode in Benedikt Carpzovs
zivilrechtlichen Werken," 95 Z.S.S. ( rom.) 227, 274-81 ( 1965 ) . But this author
points out ( pp. 281-83 ) that, in contrast with the approximately 4,500 decisions
cited by Carpzov, there were in the same passages more than 60,000 references to
learned authors.
47 In the Decisiones Illustres, Decisio 85 (p. 208 ) , Carpzov discussed the question
whether the members of Schoffen-courts (scabinatus) and "juridical colleges" were
obligated to disclose the reasons for their decisions. He cited many authors who
declared they were not but himself concluded that they must: "Since the authority
of law depends on reason . . . i t is necessary that the reasons and grounds of deci
sions be disclosed to petitioners, lest they doubt their authority being unwilling to
give faith merely to an assertion."
48 Since the whole question of judicial responsibility to publish reasons is central
to this study an example will be given. Decisiones Illustres, Decisio 200 (p. 528) was
a response of the law faculty of Leipzig in February, 1649 to an inquiry from one
Melchior. It recited in detail events of a kind that had become all too familiar during
the Thirty Years' War. Land owned by Melchior's father had been seized by his
creditors in 1632 without judicial process. The creditors had placed one H.S. in pos
session under an unauthorized lease. In the winter of 1644 the imperial and Swedish
armies, encamped nearby, had sent out a troop of cavalry to forage for hay. Finding
hay that the lessee had placed in the barn, the cavalrymen occupied the house,
accidentally set fire to it, and burned down all the buildings. The lessee and his wife

230

The Oracles of the Law

just and sensible solutions of specific problems. 49 With incredible indus
try he mobilized the available literature to explain the rules that were
being applied in Saxon practice. In particular he preserved for all
German lawyers the contribution that court decisions were making in
Saxony. If others had had the will and the means to follow his example,
the main course of events might have been somewhat-but only some
what-different.
A prophet with a surer instinct for the future, at least in styles of
law reporting, was David Mevius, a younger contemporary of Carpzov.
Mevius had the needed credentials, for he had been a law professor
before he became presiding judge of the appellate court of Wismar. 50
The Wismar court, exempt from review by the Reichskammergericht,
had judges of high caliber and enjoyed considerable prestige of its own,
though it was Mevius who made it famous. Promptly on his appoint
ment to the court in 1653 , Mevius began to take notes of its decisions.
He collected references to some 20,000 cases and published his com
ments on them in nine large folio volumes. His series had enormous
success, went through ten editions and inspired several commentaries,
despite the fact ( or was it because of the fact?) that in a modern sense
they were not "reports" at all. They gave no facts, they seldom quoted
from the court's decrees, and where they did the quotations merely
recited formal action taken in cases described at most by names and
dates. In effect, Mevius reverted to the style originated by Mynsinger a
hundred years before in his "observations" of the Reichskammergericht.
The only significant differences were that the commentary was consider
ably more condensed and the apparatus of citations was much reduced.
He defined problems that had come before his court, placed these
problems in a doctrinal setting, and stated his solutions, with the court's
had fled. The question raised was whether the lessee was liable for the loss. The
law faculty's reply continued:
"He (the lessee} may contend that the fire did not result from his negligence
and therefore should be held to be a fort uitous event. But since he took the
hay without licence for his own use and by his own act and so must be viewed
as a possessor in bad faith, and further he is liable for fortuitous loss because be
was grossly negligent in leaving the land with no one assigned the task of pre
venting and averting the injury, it appears that the said lessee H.S. must make
good the loss caused by the fire and either restore the property to its former condi
tion or be liable to pay its reasonable value. Von Rechts Wegen."
.., Heine, "Zur Methode in Benedikt Carpzov's zivilrechtlichen Werken," 95 Z.S.S.
(rom.) 227 (1965), discusses in detail Carpzov's method, sources and (pp. 244-60)
defects as a "systematic" thinker. These defects lead Heine to qualify somewhat the
high praise of Carpzov by Stintzing, D.R.W., II 61-68.
"° Wismar, located on the north coast of Germany near Lubeck, was the capital of
Mecldenburg-Schwerin. The appellate court had been newly created shortly before
Mevius was appointed. Stintzing, D.R.W., I 112-24, gives an account of Mevius'
career and the success achieved by his "reports."
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own action in effect a footnote. Whether he correctly reported the
reasoning used by his colleagues, no one could know and no one seemed
to care. Mevius, not the court, was the oracle. 51
It would be difficult to characterize all the "reports" that thereafter
poured out over Germany during the late seventeenth and eighteenth
centuries. Their volume was great, there were many diversities in form
and content. It does seem safe to say, however, that when measured
by popularity and influence it was the Mynsinger-Mevius style that
came to prevail. The audience evidently wanted most of all to know the
relevance of particular solutions to a superstructure of legal ideas. The
"reports" that acquired influence were doctrinal essays by experts; many
centered on problems that had been raised in litigation but hypothetical
questions would do as well. The courts whose decisions seemed worth
reporting were mainly those whose members met the standards of
academic exceilence, whether they were the surviving Schoffen courts, the
law faculties themselves, or appellate courts that were staffed by equally
learned men. Even the solutions that these "courts" reached acquired
significance only after they had been filtered through the minds of
learned authors and assigned a proper place in a setting of organized
legal doctrine. Among the industrious problem-solvers at work all over
Germany, courts (at least, the "learned" courts) had been elevated to
the rank of a j unior partnership. Serious efforts and numerous volumes
were devoted to recording the work that courts were doing. Germany
had acquired a kind of case-law, secreted in the interstices of learned
writings. 52
•1 An example is Mevius' treatment of the liability of judges for erroneous decisions
in Jurisdictio Summi Tribunalis Regii Quod Est Wismariae (3d ed., Frankfurt, 1681),
Vol. VIII, Part. VIII, Decisio 480:
"It is laid down as certain law that a judge who makes the case his own (/item
suam facit) is bound quasi ex maleficio in the amount of the party's interest and if
he does not pay should be condemned in the amount that seems to the court to
be equitable . . . Four elements must concur. First, that he decided or decreed badly
(male) , then that it be evident that injury is done to the party, for doubt about the
injury defeats the action. Third, that this be done by the imprudence of the judge,
for if he was led into error either by the allegations of the parties or the difficulty
or ambiguity of the case he does not deserve this condemnation. Fourth, that the
loss proceed from the wrong of the judge by immediate causation. . . . This [rule]
has been followed when a magistrate is sued for the flight of a bondman because
he released him from prison without exacting security; he could be sued for the
loss if there were clear fault in releasing the man without security. However, when
certain circumstances appeared from which the act of the judge could be excused,
a decision absolving him was rendered in the case of Captain N. Sperlings v. the
Senate of the City of Wismar, Oct. 8, 1661."
The format used by Mevius, in this "report" as in others, included a small col
lection of footnotes containing brief amplifications of thoughts in the t ext plus a
sprinkling of citations. The economy and selection in his citations suggest that he
took for granted familiarity on the part of his readers with the basic literature.
•• Among the more ambitious collections were those of Augustin Leyser, Medita-
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Thus the primacy of the learned men was not undermined but rather
confirmed by the tendencies in law reporting during the 200 years after
Mynsinger began it in 1563. Of the various experiments that had been
tried, the method of reporting that resumed the lead was the one that
placed heaviest stress on the author's own role as range-finder and guide
through the labyrinth of doctrine. This was surely no accident. Law
reports at any stage are likely to reflect in both form and content the
primary needs of their users. The greatest need now was for range
.finders and guides or, better still, maps that would give an overall view.
The Striving for System
The jurists who had followed the Italian legal tradition could not be
charged with a lack of concern for the internal order and consistency
of the complex of rules they administered. It had been one of the major
achievements of the glossators that they had imposed their own new
forms of order on that great miscellany, the Corpus Juris. It was even
more an achievement for the post-glossators to embody in a greater
synthesis so many elements derived from their own society without
losing command of the whole. As the volume of learned writings piled
up more strenuous efforts were needed to maintain a structure of
organization-still more so as Roman law rules were transplanted to
Germany and acquired new content in a multitude of new applications.
Before long, jurists who spoke with authority and reports of the work
of various courts had .filled libraries full of German books. So much
had been added to an already colossal literature that fresh thought was
needed to discover new ways to encompass it.
Efforts to organize this abundance were for a time postponed by
prevailing methods of legal instruction. Lecturers used the stereotyped
analysis developed in Italian schools, centered on key texts of the Corpus
Juris. Employed by teachers who had become mainly interested in private
practice, these methods not only degenerated into stale routines but
gave at best a fragmented view. 1 But the demand for education in
Roman law continued strong, for it was the avenue to many kinds of
preferment. Deficiencies in the lectures brought correctives through
student demand.Junior lecturers, privately employed, met with informal
8.

tiones ad Pandectas (11 vols., Leipzig, 1717-1748), which mostly reported decisions
of the Wittenberg law faculty; Friedrich Pufendorf, Observationes Juris Universi ( 4
vols., Frankfurt, 1744-1770), which mostly reported decisions of the Oberlandesgericht
in Celle, Hanover; Johann Ulrich Cramer, Wetzlarische Nebenstunden (124 parts,
Ulm, 1755-1772) , longer and more discursive accounts, mostly of decisions by the
Reichskammergericht.
1
Stintzing, D.R.W., I 114-32 discusses the defects of the mos Ita!icus and its pre
dominance in sixteenth century law schools.
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groups to give them summaries of whole topics under simplified schemes
of classification. The academic authorities disapproved but :finally, to
meet the competition and augment their own fees, some of the pro
fessors themselves took on these extra-curricular functions. In aid of
their introductory courses the professors published handbooks--sum
maries supplying general concepts and attempting to give an overall
view, the beginnings of a systematic literature. 2
Reconstruction of theory, likewise in aid of teaching, was attempted
on a more ambitious scale by critics of the prevailing modes of legal
analysis and argumentation. These were men who had been influenced
by the humanist revival of history and philology and who viewed the
inheritance of Roman law with considerably greater detachment. Their
effort to rediscover the internal logic of the ancient texts was inspired
not only by their own curiosity but also, in at least equal degree, by a
desire to improve the training of the young. Throughout the sixteenth
century there were dissenting members of the teaching profession who
first urged, and then began to develop, new methods of legal classifi
cation and new attempts at synthesis. In this they were greatly influ
enced by French humanist lawyers and by the new styles developed by
the French logician, Pierre de la Ramee. 3
The French author who was to acquire a commanding influence in
Germany, though almost none in France, was Hugo Donellus ( 1527159 1). Exiled from France by religious persecution, he spent some nine
years of his wandering career serving on German law faculties. But the
impact of his writings in Germany and the neglect of them in France
can hardly be explained by these accidents of residence. In Germany
he met a need that was to increase with the passage of time. For
Donellus was above all a systematizer. He could be described as one of
the humanists in the sense that he discarded the whole accumulation of
glosses and commentaries and went back to the text of the Corpus Juris.
But he was not much concerned with philology or with recreating the
historical past. For that matter he was even less concerned with the
application of Roman law in the contemporary practice of Germany or
France. His overriding purpose was to organize the whole complex of
rules as a logically structured, self-contained system. Throughout his
mature life he was a law teacher but his ambitions carried him far
beyond mere service to teaching. He was a precursor of the German
• Stintzing, D.R.W., I, 132-39.
• Stintzing, D.R.W., I 139-54 discusses these matters in general terms. The same
author, I 241-60, 287-310, describes the German sixteenth century synthesizers; also
Dohring, Geschichte der deutschen Rechtspflege, 286-89. The French sixteenth century
humanists will be discussed below, Chapter IV, section 8.
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nineteenth century Pandectists in his attempt to construct out of Roman
law sources a superstructure of theory valid for any time or place. His
command of the Corpus Juris and his own acute and orderly mind
brought remarkable success in this pioneering venture, which in Ger
many, at least, anticipated the future by more than 200 years. 4
German authors at this stage, however, had many other kinds of
work to do. Their writings showed the greatest variety, both in form
and in main objectives. Among them were some that dealt at length
with problems of method and attempted new kinds of synthesis. Two
authors in particular, Vultejus (1555-1634) and Althusius ( 15571638 ) , undertook to extract and clarify the central concepts of an ideal
legal order and to state with precision general propositions from which
consequences could be derived by a deductive method. They were early
and influential system-builders, who brought fresh insights, developed
new forms of legal argumentation, and anticipated much that was later
to follow. 5 But many of the "disputations" and essays concentrated on
specific topics, at a much lower level of abstraction. Efforts to generalize
continued but on the whole emphases shifted toward assimilating the
accretions from German experience. This was especially true of Carpzov,
whose writings on Saxon law and procedure acquired dominant influ
ence in central and southern Germany from the mid-1600's onward.
As has been said, his own interests and gifts did not lie in the direction
of abstract, high-level generalization. His influence for a time produced
a trend away from efforts at synthesis toward more practical ends
organizing the new content that had been added to Roman law rules
into a usable mixture of the two. 6
Strong influences, however, were already at work that would produce
another shift of direction. They came from a broad movement of ideas,
which could almost be called another renaissance-increased recourse
to natural law. It was not truly a rediscovery, for the central ideas that
inspired it were deeply built in to the inheritance from classical
antiquity, including the Corpus Juris itself. The conception of a law of
nature, intimately connected with and reflecting divine law, had been
basic to medieval Christian theology and was preserved by the reformed
• A brief biography and appraisal of Donellus are given by Stintzing, D.R.W., I
377-81. His great work was his Commentarii Juris Civilis (Frankfurt, 1589), repub
lished thereafter in several editions.
• Stintzing, D.R.W., I 424-77 discusses these and other "systematizers" of the early
seventeenth century. The contribution of Althusius to what could be called analytical
jurisprudence is appraised by Wolf, Grosse Rechtsdenker, 176, 205-11.
• Above, section 7, note 49. Further on Carpzov and the transitional stage that he
represented : Wieacker, P.R.G., 116-17; Stintzing, D.R.W., II 1-24; Dohring, Geschichte
der deutschen Rechtspflege, 293-303.
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religions. German political and social philosophers of the sixteenth cen
tury had employed natural law not only as a standard for criticism of
contemporary institutions but for the construction of theories concern
ing the sources of political authority and desirable forms of social
organization. 7 In this they anticipated Grotius (1583-1645), who is
chiefly remembered as the creator of public international law but whose
inquiries also ranged widely over most of private law in search of basic
postulates for a society governed by human reason. The secularization
of natural law, which Grotius helped to promote, continued under the
influence of rationalism in philosophy and new discoveries in mathe
matics. More and more the conviction developed that conclusions carry
ing an imperative for the legal order could be deduced from general
propositions that were permanently valid and that could be discovered
by the unaided exercise of human reason.8
The major reorientation initiated by Grotius was not at once reflected
in the work of German lawyers. Before this occurred political philos
ophers of the late 1600's elaborated the method and provided a firmer
theoretical base. Hobbes, Spinoza, and Pufendorf-in Germany, espe
cially the latter-altered the whole current mode of discourse in political
and social philosophy. Though their purposes differed, they had in
common a method which derived from central postulates a series of
consequences in a descending level of generality, rigorously organized
into a system by mathematical forms of logic. 9 German jurists may have
been more receptive than others because they themselves had been much
involved in the recasting of German political theory. The Peace of West
phalia in 1648, at the end of the Thirty Years' War, had put the final
stamp on the empire as a confederation of essentially independent states.
In adjusting theory to observable facts, doctrines derived from Roman
law provided analogies but an inadequate guide. Both in teaching and
writing German jurists of the late 1600 's took an active part in debates
over the location and extent of political power. These issues, still hotly
contested, raised searching questions as to the sources of authority for
government and law. Academic learning was thus mobilized for the
solution of great political issues on which new directions were needed.10
It was not until after 1700 that the newer methods of philosophical
analysis were devoted on a major scale to the recasting of German
private law. Some authors merely carried forward with a somewhat
7 Oldendorp and particularly Althusius. Wieacker, P.R.G., 162-65.
• A most useful summary of these much-discussed developments in intellectual his
tory is that of Wieacker, P.R.G., 133-76, of which pp. 165-76 are devoted to Grotius.
" Wieacker, P.R.G., 177-87.
10
Stintzing, D.R.W., II 32-54.
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freer style the effort of earlier decades to report on and assimilate cur
rent developments in law practice and judicial decision ( with chief
emphasis on decisions by law faculties). 11 Some reverted to Roman law
in new attempts at synthesis. Others brought perspective through his
torical studies of German law or observation of contemporary society.
There were many currents of opinion, conflicts of purpose, and differing
degrees in the zeal for reform, as there are likely to be when minds are
freed to speculate on the ultimate purposes of law in human society.12
German jurists were responding to influences that no thoughtful person
in eighteenth century Europe could altogether escape. It was a period
of emancipation which we now describe as the enlightenment, a period
inspired on the whole by optimism and by faith in the capacity of
reason to guide the course of human affairs. Minds were directed toward
the discovery and ordering of general ideas, both as standards for
criticism and as premises from which consequences could be deduced.
There was a strong tendency, in short, toward system-building. German
eighteenth century jurists differed from those of other countries only in
the rigor and thoroughness of their system-building and the dominant
influence they soon acquired.
It does not seem an accident that the leaders among the systematizers
were academicians. A beginning was made by Christian Thomasius
( 165 5- 1728), a professor of law at the University of Halle. He was a
contentious reformer and popularizer but first of all an educator, who
had great interest in improving methods of legal education. He used
history, ethics, and empirical observation in intellectual contests that
ranged over many fronts, but in one influential work succeeded in
reducing the legal and moral order to a sequence of brief propositions
deduced by him from "common sense" but arranged in the form of
theorems. 13 Another professor at the University of Halle, Christian
Wolff ( 1679-1754 ) , carried this method much further in expounding
a social and political philosophy more broadly conceived and more con
sistently developed. His method has been thus described by a modern
author:
11 An influential author whose work marks a transition from C arpzov to styles that
would later prevail is Samuel Stryk, Usus Modernus Pandectarum ( 1690-1 712) . Stryk
was a professor at the newly founded University of Halle.
The comments in the text apply also to Leyser, whose Meditationes ad Pandectas
are referred to above, section 7, note 52.
12
The manifold elements and impulses in the thought of German eighteenth century
j urists are sketched by Hans Thieme, "Die Zeit des spateren Naturrechts," 56 Z.S.S.
(germ.) 202 ( 1936) , and Dohring, 308-28.
13
Fundamenta Juris Naturae et Gentium ex Sensu Communi Deducta ( Halle, 1705 ) .
On Thomasius: Wieacker, P.R.G., 189-91; E. Wolf, Grosse Rechtsdenker, 367; Lands
berg, D.R.W., III 71-1 1 1 .
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His presentation excluded all inductive and empirical elements
through deduction, without gaps, of all natural law rules from
axioms, down to the smallest details. Every particular rule is
derived from the previous, more general rule in the strictest logical
sequence and requires in the process the exactness of geometrical
proof, which is achieved by a logical chain of reasoning by exclu
sion of the opposite. In this manner is produced a dosed system
the basis for whose validity is the freedom from logical contradic
tion of all its assertions. . . . If the basic method of the older
legal science [before Wolff] was derivation by analysis from an
authoritative text, the ultimate scientific ground for decision be
comes, primarily through his influence, the synthetizing concept,
drawn from the rule of next highest generality by means con
sistent with the system . . . Wolff thus became the father of "the
jurisprudence of conceptions" or "constructions" which dominated
the science of the Pandects in the nineteenth century . . . and
despite severe crises over legal method is still operative [ in Ger
many] today.14
As this passage indicates, the influence of Wolff was enormous, even
on those who reacted against it. 15 His admirers set themselves to perfect
ing his system and working out its consequences; his opponents could
not escape the net it cast. Its influence reached more gradually and in
the end incompletely to "half-learned" or unlearned judges and practi
tioners; in the abundant legal literature that still poured forth there
was much that followed older styles and gave only a pale reflection of
the Wolffian synthesis. The agents for transmission of his ideas were
overwhelmingly law professors.16 His approach was presumably more
congenial to them. Furthermore, it required a command of the whole
legal order that was most likely to be found in academicians. Their
leadership was especially needed as attention shifted more and more to
the building of a grand design.
These efforts of eighteenth century systematizers were the culmina
tion of efforts lasting more than two centuries to rationalize and organize
German law. Germany had emerged from the Middle Ages with a
disordered mass of highly localized rules. The absence of means to
organize them had been due most of all to the medieval breakdown
of government, the dispersal of the judicial function and reliance on lay
14

Wieacker, P.R.G., 193.
,. Wieacker, P.R.G., 191-97; Thieme, 56 Z.S.S. (germ.) 202, 223-35; Landsberg,
D.R.W., III 198-206, 272-99.
1
• There were exceptions, such as Johann Cramer, who was a disciple of Wolff and
a professor for nine years, but spent most of his mature life as a j udge. Landsberg,
D.R.W., III 273-77. One of his major products, referred to above (section 7, note
52) , was his collection of essays on decisions of the Reichskammergericht, on which
he served for 20 years.
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adjudicators who were neither equipped nor motivated to express their
solutions in intelligible rules that reached beyond particular cases. One
of the attractions of Roman law was that it did supply a vast mass of
rules, worked over, applied and integrated by concerted efforts over
centuries. Even so the reception in Germany had been selective. Great
segments, like the Roman law of slavery and most of Roman public
law, had been sloughed off. Furthermore, there were islands of resist
ance-most of all in Saxony but also as to certain subject matter areas,
such as the law governing family relations, personal status, inheritance
and ( in some respects) land ownership.11 But in assessing the conse
quences of the reception it no longer seems important to measure
precisely the degree of displacement of German by Roman law or the
shares of each in the ultimate mixture. Much more important was the
effect of the reception on German legal method. As one distinguished
historian has put it, the lasting effect of the reception was that German
law was "scientificized" (verwissenschaftlicht). The same author then
couples this conclusion with the further contention that this was the
price Germany had to pay for centralized, effective, and "authoritative"
government. The suggestion is that the price was high but on the
whole worth paying.1 8
This thesis, cast in general terms that reach well beyond German
experience, deserves some further attention. The question is-can one
find some causal connection between the impulse to rationalize and
synthesize a nation's legal order and the degree of concentration of its
political power? It is at least a coincidence that at the time when
German jurists were becoming addicted to system-building, political
power was being increasingly centered in the territorial rulers of Ger
many. The drive toward political absolutism gained momentum after
1650. Some of the rulers used their augmented powers to improve the
administration of justice. This was preeminently true of the great
" A most convenient summary of subject matter areas, indicating the degree of
penetration by Roman law doctrines, is given by Wieacker, P.R.G., 118-27.
18
Wieacker, P.R.G., 65-67, 76-78, 128-32.
I have translated Obrigkeitsstaat as "authoritative," not "authoritarian" state. There
are two separate though related issues raised by Professor Wieacker's complex argu
ment, to which one cannot do justice in a brief summary. He contends first (pp .
76-77) that jurists acquired command (Herrschaft) i n countries like France, Spain
and the Netherlands where "the rationalizing and centralizing will of a monarch" was
effective but that the progress of Roman law was arrested in Switzerland and England
where organized political opposition persisted. Later (pp. 130-31) he describes the
"rationalizing" of law as merely one aspect of the "rationalizing of society by the
modem state," with its bureaucratic organization, its ambitious programs for the pro
motion of social welfare, and its sacrifice of individual freedom. Throughout the
processes of "scientificizing" law and "statifying" government are described as not
merely parallel but interdependent.
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reforms in eighteenth century Prussia, under the "enlightened" abso
lutism of Frederick the Great. Here the advanced ideas of the leading
jurists, including natural lawyers like Christian Wolff, were drawn on
extensively for sweeping changes through legislation.19 First court
organization, then procedure and finally substantive law were basically
recast. This was one clear example of a "rationalizing" impulse made
effective by an autocrat's will.
From this it surely does not follow that strivings for system among
the leading jurists of eighteenth century Germany can be explained
through political motivations, on the part either of the jurists them
selves or of ambitious kings and princelings. It may be that the readi
ness of German lawyers, then and later, to submit to the dictates of
an ever more perfect and more rigorous logic had some remote con
nection with habits of obedience that political authority had implanted.
It may also be true, conversely, that there is some connection between
a preference among lawyers for freer and less disciplined modes of
thought and a political environment in which decisions are decentral
ized and political power diffused. American lawyers, for example, may
have acquired some of their distrust of generalization and their pro
found aversion for systems from a society that is not noted for its
political and social discipline. But it is another thing to suggest that
the drive for a systematic ordering of legal ideas and the growth of
"authoritative" government are directly linked in the sense that each
serves the other. For Germany after 1 700 this suggestion seems to me
as unsupported as the attempts that have been made to explain the
earlier reception of Roman law through active promotion by territorial
rulers, whose political interests were supposedly better served by Roman
than by German law. One can find some examples, in addition to
Frederick II in Prussia, of local rulers who sought to improve the
administration of justice by measures that also served to enhance their
own authority.20 But it seems unlikely that many of them had any more
of a conscious purpose to "scientificize" than they had to Romanize.
Certainly the experience of France and England does not support a
generalization linking lawyers' systems and rulers' power. France became
19

Wieacker, P.R.G., 197-207; Wolf, Grosse Rechtsdenker, 421-63 ( on Svarez).
This was esp ecially true as to reforms in criminal law and procedure, which did
have the effect of increasing "state" control but which were also consciously aimed
at higher standards of criminal j ustice. Eberhard Schmidt, "Strafrechtspf!ege und Rezep
tion," 62 Zeitschrift fiir die gesamte Strafrechtswissenschaft, 232, 238-45 ( 1944 ) ; and
as to Saxony, above, section 5. There were certainly some other instances in which
the intervention of the rulers was inspired by a desire to improve the administration
of justice, as with the reforms in Hesse described at length by Stolze!, Rechtsprechung,
II 212 ff., and those in Bavaria discussed by Eduard Rosenthal, Geschichte des
Gerichtswesens und der Verwaltungsorganisation Baierns (Wiirzburg, 1889), I 437-40.
20
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the model of the "absolute" monarchy that German rulers sought to
copy, but as we shall see in the following chapter French law became
more, not less disordered as the powers of the monarchy advanced;
though this was not a relationship of cause and effect because in private
law the intervention of the crown was at best sporadic. In England, on
the other hand, the inadequacies of the common law compelled the
crown to intervene directly and on a massive scale for the reform of
private law, chiefly through the work of the Chancellors. But this hardly
fostered "system." Indeed the contribution of prerogative justice-our
great overlay of equity-has been and remains the most important source
of obscurity and confusion in Anglo-American law. England had rulers
with despotic powers, the Tudors, but the limited horizons and intel
lectual poverty of the English bench and bar continued unaffected by the
political mastery of the Tudors, the defeat of the Stuarts, and the
minimizing of government that was to follow for two centuries in
England.21
Germany's own commitment to its special version of "legal science"
must be explained, I suggest, not by the activities or ambitions of gov
ernments but by the primacy already acquired by learned academicians
who were almost wholly exempt from political control. Academicians
had been brought into prominence through the importation of Roman
law, which they were best able to explain, but France was to show that
large-scale Romanization does not necessarily transfer effective leader
ship to academicians. I have argued earlier that the rate and extent of
the German reception were greatly increased at critical times by the
pressure of the new appellate courts; the Reichskammergericht had a
part in this but still more the courts in the territories. This pressure from
courts that had been created by rulers through political motives had,
however, an anomalous result. It promoted the transfer of effective
powers of judicial decision to law faculties and to their allies, the sur21 Wieacker, P.R.G., 77, ascribes the defeat of Roman law in England to the failure
of Tudor absolutism, especially that of Henry VIII. This seems to be an echo of
Maitland's thesis that under Henry VIII there was '"danger" of a reception inspired
by political motivations. The article of Holdsworth, '"Roman Law in the Sixteenth
Century," 28 L.Q.R. 131 ( 1912), cited by Professor Wieacker in support of this
thesis, actually refutes it.
Later ( P.R.G., 129) Professor Wieacker concedes that the '"connection between
state absolutism and Roman law is typical but not inevitable," but as to England he
says that "where the modern absolute state did not prevail, the authority of the
professional expert lawyer flowed in." I have tried to show in Chapter I that both
the authority and the intellectual limitations of English lawyers had been established
long before the advent of the Tudors.
There are many reminiscences of Max Weber in Professor Wieacker's argument but
Weber himself went nothing like so far: for example, in Max Weber on Law in
Economy and Society (ed. Rheinstein), 271-83.
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viving Schoffen-courts. After 1600, when Aktenversendung had become
fully organized, their judicial powers gave these detached groups of
learned experts effective leadership in the shaping of doctrine, not only
over the whole range of private law but still more in the criminal law.
Their very detachment from the life around them helped to determine
the effects their work would have. They worked in seclusion on the
piles of paper submitted, surrounded by their libraries. So their primary
reliance had to be on Roman law, and on the whole, in most of Ger
many, their influence gave some further impetus to Romanization. Their
ignorance of local rules of custom or legislation plus restrictive rules
of interpretation where such rules were disclosed to them, meant the
suppression of diversity, which was further promoted by the practice of
resorting to distant faculties or Schoffen-courts, precisely because of their
greater detachment. Their communication was mainly with each other,
through studying and citing each other's decisions as they came to be
reported. Thus a community of scholars, whose interconnections were
empire-wide, acquired a common fund of organizing ideas, which pro
vided the framework of analysis even in provinces like Saxony which
had preserved many of the peculiarities of their own provincial law.22
At the very time when the political disunity of Germany was being
finally confirmed, the academic profession thus took the lead in creating
a national "common law" (gemeines Recht), as it came to be called.
Basically derived from Roman law, it carried a heavy deposit which
Germans increasingly recognized as an extract from German experience,
an experience organized nation-wide after a national state had almost
disappeared.
This was the foundation on which eighteenth century jurists erected
their high superstructure of theory. Their attempt could be ambitious
because consensus had already been achieved in such high degree. It
needed to be ambitious, for the sources of law had so multiplied and
the volume of material had become so immensely great. It seems likely
that the dominion acquired by the natural-law philosophers can be
explained in part by the need of many lawyers for structures of order
that in their essential elements were more simplified-derived from
axioms rather than the accumulated glosses on ancient texts. As thought
was channelled in these directions, much of the accumulation could be
discarded; even Roman law itself could be placed in new perspective
as was urged by those who saw it as alien and were advance agents of
''Germanism. '' But in the drive toward abstraction and generalization
the essential elements of the "common law" were not discarded.
22

Stintzing, D.R.W., II 66-67.

242

The Oracles of the Law

Instead, they were drawn together in a higher synthesis that carried
authority because it refined and made more usable the ideas organized
and applied by generations of German scholars.
In the present study the importance of these developments lies in
their effect on the role and performance of courts. Their full effect was
not to be felt until another century had elapsed. But it seems clear, at
least, that by 1800 the primacy of the learned men-mainly academi
cians--had been still further enhanced. Even more than in earlier times
they were the oracles of German law. There were thousands of courts
all over Germany, grinding out results that certainly had great impact
on the population. But if rated by their contribution to growth and
change in German law, courts had been cast in a subordinate role.
Decisions of courts were reported, some of them voluminously. Many
treatises were written on judicial procedure. On the whole, however,
the work of the courts had influence only to the extent that it was
filtered and processed by learned men. Judges were not expelled from
the oracle's cave, as they were to be in France through a revolution.
Those judges who could pass strict entrance tests became subordinate
members of the priesthood, helping to guard the storehouse and
honored to the extent that they served the cult.
The different outcome in France, as we shall see, must be largely
explained by the pretensions of courts to political power and their
efforts to restrain the monarchy itself. In their relations to political
rulers most German courts had more modest pretensions, for reasons
that should now be discussed.

9.

The Relationship of Courts to Political Authority.
The relationship of courts to political authority has been a recurring
theme in this study. Over the long stretch of time from 1 200 to 1 800
the organization and performance of the German judiciary constantly
reflected the changing fortunes of government-the destruction and
dispersal of governmental powers in the Middle Ages, their gradual
reassembly in new forms, and the strong trend toward concentration
in independent rulers, each dominant in his own territory. It seems
clear that the new-style judiciary-the Reichskammergericht and its
counterparts in the territories--had been created primarily for political
motives. Attention has so far been centered on two inquiries: first, the
success or failure of these courts in serving the purposes of their creators
and second, an inquiry that could be better described as speculation, as
to what those purposes might have been. The question now will be
different-in the event of conflict between courts and the wielders of
political power, what means were there to resolve or avoid an ultimate
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test of strength? This will involve several issues-the controls over and
liabilities of the judiciary, the recruitment and tenure of high court
judges, and ultimately the issue of judicial independence.
The controls over judges that had been organized in medieval Italy
had been drastic enough to subject them, not to control by other agencies
of government, but to the ascendancy of the learned doctors of law.
These controls, exercised in Italy by separately organized syndicate
courts, were well enough known in Germany, but it seems that only the
Reichskammergericht was subjected to inquisitions that were in any way
comparable. By the "visitations," supposedly annual, of that ill-fated
court the judges were made accountable, not to other j udges or spe
cially imported legal experts, but to political leaders who themselves
reported their findings to emperor and Reichstag. The effects of the
"visitations" on the prestige and performance of the Reichskammer
gericht have already been discussed. 1 This extraordinary system of
review and control by political commissions must be explained by the
unique and exposed position that the court occupied as the chief remain
ing symbol of imperial authority; still more by the overambitious task
it had undertaken in areas of deep political and religious conflict and
the distrust it had thereby inspired. The device of the visiting commis
sion was not taken over by territorial rulers to control their own appel
late courts. Though they followed closely in other respects the model
supplied by the Reichskammergericht, they rarely set up visiting com
missions to review the activities of the territorial courts; those that were
created fell into disuse. 2
The principal sanction of Italian syndicate procedure-personal lia
bility of judges for erroneous decision-survived in theory but in
practice was used as a supplementary form of discipline for officials of
inferior courts. In the theories of some of the German j urists, the
liability of judges for erroneous decision was preserved in its widest
dimensions, so that "imprudence" or "ignorance" would be enough. 3 It
1

Above, section 7.
The ordinance of the Elector of Hanover that created the appellate court of Celle
provided for visitations, supposedly to be held once every 10 years, but none were
held. It was worth noting also that the same ordinance copied the Reichskammer
gericht legislation on the personal liability of judges for erroneous decisions, but
there is no record that any proceedings to enforce such liability were ever begun.
Karl Gunkel, Festschrift zur Erinnerung an die Griindung des kurhannoverschen Ober
appellationsgerichts zu Celle am 14 Oktober 1 7 1 1 ( Hannover, 191 1 ) , 1 1 5.
In 1754 visiting commissions were authorized by Prussian royal decree. Dohring,
Geschichte der deutschen Rechtspflege, 60. Likewise in Mecklenburg the following
year. G. Siegel, "Zur Entwickelung der Unabhiingigkeit der Rechtsprechung," Annalen
des deutschen Reichs, 1898, 221, 233. I have found no evidence that they played a
significant role in either place.
3
Gail, Observationes, I, Ohs. 36, declared that a j udge who failed to follow a clearly
2
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was even suggested that jurists ( for example, law professors) could be
liable for losses caused by their erroneous responsa, but when law
faculties spoke on the question of their own liability, more sober coun
sels prevailed.4 On the other hand, there were some authors who con
sidered that liability in damages for "imprudence" or "ignorance" was
unduly harsh, especially when imposed on j udges or officials of lower
courts. Yet this was the class of persons on whom liability was in fact
imposed in the relatively few cases that have been reported. 5 In practice
the new appellate courts, in which leadership had passed to "learned"
men, were immune from this form of retaliation. Indeed the potential
threat of personal liability gave an added sanction which may have
helped somewhat to subject local courts to control by superior authority.
The ignorance and incompetence of the personnel in many of the sur
viving local courts brought some need for an added sanction. 6 But the
proved rule of local custom or local legislation would be liable in damages under
these doctrines. He gave no illustrations.
Joachim Mynsinger, Responsa luris sive Consilia (Basel, 1 580), Resp. 90, reported
his responsum given to a question submitted to him concerning the liability of a
lower court for convicting an accused person of perjury on insufficient evidence and
sentencing him to the loss of a finger. Mynsinger found that the court had acted
through "supine and almost inexcusable ignorance" and mobilized Italian authorities
to show that either fraud or "imprudence" was enough to make the j udges liable in
damages, the main problem being to calculate the value of a finger.
Both Gail and Mynsinger must have been familiar with the legislation applicable
to the Reichskammergericht which required some fault more serious than "impru
dence." Above, section 7, note 8.
The views of Mevius are quoted above, section 7, note 5 1 . Other authors are
referred to in note 5, below.
• Leyser, Meditationes ad Pandectas, XI, Specimen 680, # 2 1 quoted a responsum
that he himself had given when privately consulted, to the effect that a jurist could
be liable for advice given ex imperito consilio, and in # 36 referred to a case in
which an expert collegium was held liable to a soldier who relied on its advice. But
later (Specimen 680, # 31) Leyser declared that a law faculty giving a reply to a
magistrate was not liable because its reply was not "obligatory" and described a case
in 1728 in which the Helmstadt law faculty had refused, for this reason, to hold
liable the law faculty of the University of Padua. Elsewhere, however, Leyser was
most emphatic that "sentences" of Jaw faculties were binding on inquiring courts in
both civil and criminal cases, even when the faculties were merely asked for "advice"
rather than a draft decree. Meditationes ad Pandectas, VII, Spee. 469.
" Leyser, Meditationes ad Pandectas, XI, Specimen 680, # 4 (action against a local
court-keeper for defective formalities in instituting an heir); # 5 and 6, 7 and 8,
22 and 23, 34 and 35, 40; Cramer, Wetzlarische Nebenstunden, Part 101. The case
last cited was an action against a local magistrate for failure to interrogate and for
releasing from arrest two persons suspected of larceny. The case eventually reached
the Reichskammergericht, which declared the magistrate secondarily liable to the
owner of the stolen goods-liable, that is, if the owner could not recover against an
inn-keeper who had helped the susp ects to escape.
Leyser, Meditationes, XI, Specimen 780, # 4, quoted three authors for the view
that some fault more serious than "imprudence" should be required but himself con
cluded that it was enough.
• In Specimen 680, # 36 and 40, Leyser pointed out that many lower courts were
run by " soldiers, veterans, rustics, artisans, men ignorant of the first elements" and
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remedy accrued only to the injured litigants and depended on their
initiative, it apparently was used rarely and its use was not encouraged.7
Whatever effect it had was to reinforce, not to undermine, the authority
of the appellate courts and law faculties.
At the outset the lords of the principalities had by no means a free
hand in choosing personnel for their new high courts. Many of these
courts developed out of feudal assemblies of lords and vassals which
had been established long before to deal with disputes over their own
responsibilities to each other. In such assemblies the vassals were voting
members and they resisted displacement by "learned" outsiders. Even
where appellate courts grew out of the "chanceries" or other adminis
trative organs of expanding territorial governments, high-status groups
( nobles and knights) made strong demands for representation. In part
this was due to their unwillingness to submit to the judgment of lower
courts, staffed by men of inferior status. In most of Germany the high
and middle aristocracy succeeded in establishing a privilege to sue and
be sued exclusively in the courts of the territorial lords, which for them
thus became courts of first instance. This privilege, highly prized, gave
them strong reasons of self-interest for seeking to influence the choice
of judicial personnel. But beyond this, the importance of appellate
courts as instruments of political control was fully recognized. The
higher orders of society, the nobles and knights, still had important
political influence in the sixteenth century and for long remained the
only center of effective political opposition. Their influence was great
enough to enforce and maintain a compromise.
The compromise most widely adopted was, again, borrowed from the
organization of the Reichskammergericht: the territorial lord had a
quota which he usually filled with men who had legal training, usually
about half of the whole membership, and high-status groups (some
times also the privileged cities or the high clergy) either elected or
nominated the remainder.8 In the recurring contests over powers of
urged that they should be treated leniently but then cited three decisions by j urists in
1737 holding that illiterate judges and bailiffs were liable in damages for their
mistakes.
It should be noted that actions against these officials were not brought in separate
"syndicate" courts but in tribunals established for ordinary litigation.
1
Cramer, Wetzlarische Nebenstunden, Part 101 described it to be a remedium dis
suadendum et non tam frequentem. Leyser, Meditationes, XI, Specimen 680, # 4,
conceded the point made by another author that though many decrees were reversed
on appeal lower court j udges were rarely sued. The disuse of the damage remedy
against Reichskammergericht j udges is referred to above, section 7.
• Siegel, "Zur Entwickelung der Unabhlingigkeit der Rechtsprechung," Annalen des
deutschen Reichs, 1898, 221, 226-29, discusses these matters in general terms. The
quotas for doctors and for nobles and knights in most of the high courts of Germany
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appointment the privileged groups for a time appeared in the role of
defenders of traditional German law, resisting the intrusion of Roman
law. As this issue receded the aristocratic members became more and
more clearly defenders of the interests of their social class. Where
those interests were threatened their p resence could encourage the courts
to withstand pressure from political rulers. But in this respect it became
less and less possible as time went on to draw a sharp line between
the judges chosen for their legal training and those appointed by reason
of status. High social rank became almost as much a prerequisite as a
doctorate for appointments made by the rulers under the quotas reserved
for them. This preference in making judicial appointments was the
outward sign of a broad working alliance with local aristocracies on
which the rulers had come to depend. Whenever the alliance was sub
jected to strain, the class bias that had come to pervade the high courts
meant that their allegiance to the rulers would be at best divided. 9
For appointment to a high court as a "learned" j udge the first
requirement, only occasionally dispensed with, was a doctorate in law.
Any additional tests of competence were administered by the courts
themselves. Court-conducted examinations, which became fairly common
after 1700, may have helped somewhat to ensure minimum levels of
academic proficiency even in those appointed for their social status. 10
This limited control over the appointive power, exercised by the courts
themselves, served also as a symbol, and may have fostered the spirit,
of judicial independence.
On the other hand, the main bulwark of the English j udiciary-the
support of a highly organized bar-was entirely lacking. There was
are given by Stolze!, Richterthum, I 256-73, and in detail for Hesse in the same work,
I 399-435.
The contests in Bavaria are discussed by Rosenthal, Geschichte des Gerichtswesens
Baierns, I 143-47, 445-47. Similarly, as to Prussia: Friedrich Holtze, Geschichte des
Kammergerichts in Brandenburg-Preussen (Berlin, 1890) , II 6-15. The appellate court
of Hanover, located at Celle, was not created until 1711, but the elector (also king
of England) was given power to appoint only one-third of its membership, while the
nobility elected the remainder through direct vote in electoral districts. Gunkel, Ober
appellationsgericht zu Celle, 56-59.
• Dohring, Geschichte der deutschen Rechtspil.ege, 46-48, 56-57. The alliance of the
Prussian monarchy with the aristocracy and the measures adopted to develop a pro
fessionalized civil service without sacrificing aristocratic support are discussed in
broader terms by Hans Rosenberg, Bureaucracy, Aristocracy and A utocracy, the Prussian
Experience 1660-1815 (Cambridge, Mass., 1958 ) . In his account pp. 1 16-52 are
especially relevant here.
10
Dohring, 58-59; Gunkel, Oberappellationsgericht zu Celle, 60-61. The latter
author points out that in the century after the court at Celle was founded in 1711
only one candidate was rejected after examination but that inferior candidates may
have been discouraged. He also points out (pp. 48-49) that all judges on the Celle
court were required to have some legal training but as to nobles the t ests were relaxed.
In Prussia legislation of 1713 conferred on Prussian higher courts the duty to
scrutinize newly appointed judges for legal competence, but in 1755 this function
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nothing like the English Inns of Courts, vocational schools run by
practitioners who thus controlled entry into the legal profession and
defined the standards for judicial appointments. As compared with
English barristers, advocates in Germany were held in low esteem; in
social status they ranked well below j udges.11 Practitioners were seldom
appointed to j udgeships.12 The influence of practitioners on the content
of judicial decisions was greatly restricted and control by j udges corre
spondingly increased in the elaborately written procedure that had come
into general use. Separated in status, function, and career incentives,
bench and bar could form no effective partnership through which each
could reinforce the other.
The experience of France had already shown that there was another,
more effective way of ensuring judicial independence-the sale of judi
cial offices. The purpose of the sale of offices in France, as we shall
see, was to meet the financial needs of the crown, not to strengthen
the judiciary, and the end result was to debase it. But when judgeships
were sold for substantial sums, dismissal of incumbents without ade
quate cause took on the aspect of a breach of contract, quite apart from
its destructive effect on the market. In Germany the sale of judicial
offices was by no means unknown. Court-keepers at the lower levels
felt entirely free to sell or lease their court-keeping rights. Even judge
ships in the appellate courts were occasionally paid for, openly or under
disguise. But the traffic was never organized on a wholesale basis.13
This may have been in part because j udicial salaries, where any salaries
were paid at all, did not keep up with the sharp rise in prices that
occurred in the seventeenth century. The income of judges was mostly
derived from fees and exactions from litigants, supplemented increas
ingly by outright gifts. The corruption of the judiciary, from which
even high courts were not wholly free, brought another kind of debase
ment.14 But the sale of judicial offices, with its consequences for both
was transferred to a special state examining commission. Stolze!, Rechtsprechung,
I 324-26.
The examinations conducted by the Reichskammergericht of nominees to its member
ship are discussed above, section 7.
11
Dohring, 1 1 1-44. The division of functions between advocates and proctors,
originating in canonist procedure, was commonly followed. Of the two the proctors
were distinctly inferior to the advocates in education and prestige. The exceptional
organization of the lawyers practicing before the Reichskammergericht is referred to
above, section 7, note 29.
12
Dohring, 42-44, 61-62. In the first of the two passages cited it is pointed out
that concentrations of law students in certain places ( such as the seat of the Reichs
kammergericht) gave an opportunity for the sharing of early experiences, but that
connections were not maintained and methods of instruction were not organized.
18
Dohring, S2-SS.
14
Dohring, 7S-86, 96-105.
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good and evil, did not become the national problem that it had already
come to be in France.
On the issue of security of judicial tenure the theories at hand were
distinctly adverse. The relations between judges and the court-keepers
who appointed them were in general regulated by the private law of
employment contracts. Appointments were commonly for short terms,
three to five years. Individuals could contract for longer terms or against
dismissal without adeq uate cause, but otherwise they were at most
entitled to a few months' notice. As for public law, judges appointed
by political rulers became all the more vulnerable as theories of political
absolutism made progress all over Germany. Judicial offices, like offices
in general administration, came to seem more and more to be merely
grants from all-powerful rulers that could be revoked at any time. This
was not so clear as to judges nominated or elected by the privileged
groups; as to them there were also prudential reasons for avoiding
offense to the groups they represented. However, judges appointed by
the ruler to fill his own quota could only urge that the impartial admin
istration of justice required immunities not granted to other public
officers. In practice this notion was in effect conceded. Dismissals of
j udges were on the whole infrequent.15 But even in the late 1700's we
shall soon see that in Prussia, at least, the principle of security of tenure
was by no means established.
Perhaps dismissals would have been more frequent if a simpler
method had not been discovered for dealing with refractory judges. This
method was simply to withdraw a case or group of cases in which the
political superior had some special interest and transfer it to another
group over whom he had more complete control-even, p erhaps, to his
own personal decision. This device had been used at the imperial level
almost as soon as the Reichskammergericht was reorganized in 149 5 .
Distrustful of the new court, most of whose members he had not
appointed, the emperor claimed that his own powers of judicature were
still intact. Cases were assigned to his own privy council over which,
in the early stages, he often presided in person. The privy council was
soon organized as a court (the Reichshofrat) , developed its own formal
rules of procedure, and engaged in destructive competition with the
Reichskammergericht, whose authority was thereby further under
mined.16 In the end, however, the competition was probably more help
ful than harmful. Many highly charged political issues were thus trans
ferred to a more suitable forum.17 It was probably for this reason, more
"' Dohring, 65-67.
Smend, Das Reichskammergericht, 48-54, 79-80.
11 The transfer of religious and political issues to the Reichshofrat is discussed by
1
•
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than any other, that the Reichskammergericht succeeded in riding out
the storms of the seventeenth century.
The example set by the emperor was soon followed by territorial
lords. Indeed it was difficult to frame a theory that would prevent
encroachment on the jurisdiction so recently assigned to the newly
organized appellate courts. The territorial lords, whose authority these
courts exercised, could feel entirely free to preside over their sessions,18
or decide cases themselves in the role of "highest judge." 19 Among the
men they named to judicial office were men who also served as adminis
trators. Arrangements for long were so fluid and arbitration was so
widely used that the withdrawal of cases for summary disposition could
occur without any great commotion. Trained lawyers, whose appoint
ments depended solely on the ruler's will, had worked their way into
administrative and financial departments. The referral of cases to them
or to the territorial lord for his own decision was strongly protested
by the privileged groups whose spokesmen sat in the appellate courts.
Their protests delayed but did not prevent the growth of more summary
prerogative justice. All over Germany competition developed from
judicial divisions organized in the "chanceries" or other branches of
administration. The competition soon proved to be unequal. Fostered by
the territorial lords as more pliable instruments of their policies, these
new emanations of judicial power made heavy inroads. In some terri
tories they became second stage appellate courts, with powers of review
over their erstwhile rivals. In others they displaced them. If this did not
occur the administrative courts simply preempted those cases, or whole
classes of cases, in whose outcome the ruler or his ministers had some
interest. The net result almost everywhere was to diminish the prestige
of the "high" courts with mixed membership and to accelerate the
march toward absolutism.20
A potential source of conflict that could be even more disruptive than
these contests for jurisdiction was direct intervention by the political
ruler to dictate solutions in individual cases. If the court-keeper was
conceived to be ultimate judge, empowered to evoke entire cases for his
own decision, why should he not give specific directions to the judges
who were merely his delegates? It was all very well to say that he should
not, or even indeed that he could not and that if he did his command
Smend, 142-43, 166-80. On the Reichshofrat generally: Schroeder, D.R.G., 917-18;
Dohring, 22-24; Kern, Geschichte des Gerichtsverfassungsrechts, 32-33.
,. As in the Bavarian Hofgericht in the early 1500's. Rosenthal, Geschichte des
Gerichtswesens Baierns, I 425-26.
"' Siegel, "Zur Entwickelung der Unabhangigkeit der Rechtsprechung," Annalen des
deutschen Reichs, 1898, 221, 225.
20
Siegel, 221, 229-35; Dohring, 5-6.
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would be void. The German emperor had said as much in relation to
his two imperial courts; 21 Roman emperors had said the same, as had
French and English kings. 22 But great issues like these could not be
resolved by solemn declarations. After 165 0 the rulers of the German
territories were acquiring the taxing power, command of their own
armies, power to establish the official religion, and expanding bureaucra
cies under their control. The essential powers of government were all
gathered in their hands. Not the least of these was the judicial power,
a key element of which was being captured by men who were the rulers'
willing servitors. More and more political theorists, even academic
lawyers, began to describe the "plenitude of power" residing in the
person of the secular ruler. And so there appeared the Machtspruch.
The term Machtspruch can be loosely translated as "dictate" or
"peremptory order." Contrasted with Rechtsspruch, a decree based on
law, a Machtspruch was a decree based on the ruler's might. "Cabinet
justice" was also much used to describe the same phenomenon. Included
within both conceptions were various forms of summary action, such as
arrest or seizure of property without even the form of a trial, but most
commonly the Machtspruch involved some interference with the admin
istration of justice.23 In many of the German states judgments in
criminal cases had to be confirmed by cabinet officers or by the rulers
themselves before they became fully effective. Often the motives for
this review were humane, to ensure that the penalties were not excessive
and if they were to cancel or reduce them through an exercise of the
pardoning power. But at times the penalties were increased, as by sub21 Reichskammergerichtsordnung of 1 555, Introduction: "All rescripts, commissions,
summons, orders and commands against [this ordinance} by the imperial majesty or
another, however contrived or designed, shall be void and shall not prevent or hinder
its execution."
In the emperor's own ordinance of 1654 regulating the Reichshofrat the same prin
ciple was announced, with a provision absolving judges from their duty of obedience.
Similarly, in the legislation passed by the Reichstag in 1654 to govern the Reichs
kammergericht. Eduard Kem, Der gesetzliche Richter (Berlin, 1927 ) , 50-52.
22
C.1.19.7 (Theodosius and Valentinian, 426) : rescripts "elicited against the law"
shall be rejected by judges. Further comment on this point appears below, Chapter
IV, section 10, in connection with notes 2-6.
23 The term itself has been traced by Stolze! to the father of Cocceji, the great
reforming chancellor under Frederick the Great. In a book published in 169 5 Cocceji
pere used the term in a marginal note in such a way as to indicate his own dis
approval of the Machtspruch. Very soon thereafter ( in 1708 ) the term was appro
priated by Prussian legislation to describe the king's power to intervene in pending
litigation by summary order. Adolf Stolze!, Fiinfzehn Vortriige aus der brandenburgisch
preussischen Rechts-und Staatsgeschichte ( Berlin, 1889 ) , 157-58.
Many modern authors have discussed the eighteenth century theories of political
absolutism that legitimated the Machtspruch. Among these are Gunther Plathner, Der
Kampf um die richterliche Unabhiingigkeit bis zum Jahre 1848 (Breslau, 193 5 ) , 1-13;
Kern, Der gesetzliche Richter, 53-64; Siegel, Annalen des deutschen Reichs, 1898,
221, 2 3 3-36.
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stituting the death penalty for the sanction of imprisonment.24 Criminal
cases were transferred for trial before administrative officials or carefully
selected special commissions with the result almost predetermined.25
Many summary orders directed to the courts had as their object merely
to speed the wearisome course of ordinary litigation; the same was true
of many orders that withdrew from the courts cases already pending
before them and assigned them to special tribunals created ad hoe.
But other summary orders clearly dictated the results that the j udges
should reach or altered judgments already rendered.26 Petitioners for
prerogative justice became such a nuisance that King Frederick William
I of Prussia in 1739 sought to deter them with threats of hanging.21
This order, itself a Machtspruch, was not much more effective than the
protestations repeatedly made by Prussian and other rulers that orders
interfering with the course of j ustice were improper and would not be
issued. The one solution that was really effective was to abstain in fact,
and this was the course some rulers followed.28 But when this occurred,
the absolutist theories prevailing at the time made it clear that this was
merely a form of self-restraint. From the courts themselves there were
feeble protests29 but nothing that could be described as resistance until
the great case of the Miller Arnold.
Miller Arnold's case has some interest of its own. It was the kind
of case in which England's churchmen-Chancellors might have been
tempted to intervene, though they lacked the means that could be used
by Frederick the Great in the Prussia of 1779. No one could have
anticipated that a case with issues apparently so trivial would make
Arnold's case the talk of Europe.
24

Stolze!, Fiinfzehn Vortrage, 160-61, giving examples in Prussia in 1730 and 1785.
Siegel, Annalen des deutschen Reichs, 1898, 221, 238-39.
26
Stolze!, Fiinfzehn Vortrage, 163-64; Plathner, Richterliche Unabhangigkeit, 15.
27 Stolze!, Fiinfzehn Vortrage, 130. The threat was somewhat qualified. It applied
only to those petitioners who sent their petitions to the king through the medium of
a soldier, but soldiers (especially his favorites, the royal grenadiers) were the standard
medium for appeals to Frederick William's softer nature. To make his threat seem
more convincing the king provided that any petitioner who violated his command was
to be hung side by side with a dog.
28
As in Baden, whose ruler after 1738 (unlike his predecessor) abstained scrupu
lously from interference with judicial proceedings, except for one major episode in
the 1790's. Lene!, Badens Rechtsverwaltung, 1 65-76. The same p olicy was followed by
the rulers of a few other states, especially by the kings of England in their capacity
as electors of Hanover. Siegel, Annalen des deutschen Reichs, 1898, 221, 240-41.
29
For example in 1705 the president of the Berlin Kammergericht stated that in the
17 month period from January 1704 to May 1705 there had been at least 500
"contrary" rescripts directed to the court by the administration. The whole court
remonstrated in December 1705 over the resulting inconvenience, delay and diminished
reputation of the court but without challenging the power to issue such rescripts.
Stolze!, Brandenburg-Preussens Rechtsverwaltung und Rechtsverfassung (Berlin, 1888),
II 12-13.
211
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Miller Arnold owned a water-mill that derived its motive power
from a brook. Arnold's neighbor, who happened to be a nobleman,
decided to construct three ponds for the growing of carp. To fill the
ponds he diverted water from the brook. As a result Arnold's mill
could operate only for brief periods in spring and fall when the brook
was in flood. The revenues from his mill were so depleted that Arnold
was unable to pay a rent charge to which his land was subject. The rent
creditor, who happened to be another nobleman, secured a judgment
for the overdue rent and the land ( with the mill) was sold in execution.
The proceedings were orderly in every respect and the judgment was
final. On the other hand, Arnold had lost his mill through no fault of
his own. More than this, his misfortunes were entirely due to the
draining of the brook by his noble neighbor, whose purpose was almost
frivolous-augmenting the world's supply of carp-and who should
have foreseen the great harm to Arnold. In modern European terms
it could be called an abuse of right; an American lawyer might cite
the spite fence cases. Arnold brought two actions, one to recover his
land and mill from the execution purchaser and the other for damages
against his carp-producing neighbor for diversion of the brook. Both
actions were dismissed by lower courts, and on appeal the civil senate
of the Berlin Kammergericht affirmed the dismissal.
It was at this point that Frederick the Great intervened. He had
learned the facts through a petition presented to him by Arnold, whom
he had known as a soldier in earlier years. Frederick ordered that the
Kammergericht judges who had decided against Arnold should be
arrested and prosecuted criminally. The prosecution was started before
a separate senate of the Kammergericht, which handled criminal cases.
The five judges who sat in this criminal senate promptly acquitted their
colleagues with an opinion denying that any fault had been committed.
Frederick brooded over the matter for three more days; then on January
I, 178 0, issued his order: the five judges who subscribed to the acquittal
were sent to jail for a year, were removed from office ( they were never
restored), and were ordered to indemnify Arnold out of their own
pockets for all the losses he had suffered.30
30

In the vast literature on Miller Arnold's case, the following are especially useful:
Rudolf Stammler, Deutsches Rechtsleben im alten Reich (Charlottenburg, 1928) , 413;
Stolze!, Brandenburg-Preussens Rechtsverwaltung, 272-84; Stolze!, Fi.infzehn Vor
triige, 170.
It should be added that the triumph of royal justice was still more complete. The
purchasers at the execution sale were ordered to restore to Arnold his land and mill,
being reimbursed out of the funds paid by the convicted judges. The diversion channel
built by the carp-fancying nobleman was ordered destroyed and Arnold's water supply
was restored, as it continued to be as late as 1927. Stammler, Deutsches Rechtsleben,
413, 421, 429.
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In Arnold's case Frederick the Great combined several kinds of
Machtspruch. ( 1 ) Consulting merely his own sense of justice, the
king ordered a substantively different result than had already been
reached by two final judgments in litigation between private parties.
( 2 ) The judges who had rendered one of these judgments were declared
by the king to be criminally liable, without even a finding of such
"imprudence" as might make them civilly liable in syndicate proceed
ings. ( 3 ) The judges who denied that there was criminal liability and
acquitted their colleagues were summarily punished; they were not only
dismissed but sent to jail without even the pretence of a trial. It was
this last feature, no doubt, that gave the greatest shock to the men of
his time. The shockwave spread over Europe, most of all because these
acts had been done, not by some uncouth local baron, but by that leader
of the enlightenment, Frederick the Great. Frederick had made Prussia
one of the leading states of Europe by victories on many battlefields.
By his control of a disciplined bureaucracy he held firmly the reins of
domestic power. But he was also a patron of the arts, an intimate of
Voltaire, a prolific author on social and political philosophy. Nearly
thirty years before he had announced his own clear resolve that as
sovereign he would not interfere with judicial proceedings. With the
strong support of able ministers he had adhered to this policy of self
denial, except as to judgments in criminal cases which he believed to
call for special surveillance. In this as in many other matters he was
well in advance of most contemporaries in the movement to "enlighten"
absolutism. 31
Actually Frederick deserves some credit for his willingness to inter
vene in Arnold's case. Though we have no statistics, it seems unlikely
that the kind of problem Arnold presented was typical of eighteenth
century "cabinet justice." Arnold's case arose strictly between private
parties and jeopardized no interests of the king or his administration.
Seeming injustice had resulted from fixed rules of private law, from
which the only recourse was to transcendent political authority. This
1
' Frederick"s views on the relations between sovereign power and the j udiciary were
exposed in his "political testament'", published in 1752, and were repeated in later
writings as well as in drafts of legislation prepared with his approval. Kern, Der
gesetzliche Richter, 64-78; Plathner, Der Kampf um die richterliche Unabhangigkeit,
7-19. For the most part the reasons given were prudential in nature--the time and
effort required for the king and his ministers to inform themselves and the need for
special training in deciding complex legal issues. But there were also ideas with wider
implications, such as: "the laws alone should reign and the duty of the sovereign is
limited to protecting them."
A valuable general survey of the ideas and contributions of Frederick the Great is
that of Eberhard Schmidt, Staat und Recht in Theorie und Praxis Friedrichs des
Grossen, in Festschrift fiir Dr. Alfred Schultze (Leipzig, 1938) , 9 1.
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was the kind of problem with which English law had long been
familiar. Intervening as he did in Arnold's case (though not at all in
the way he did) the Prussian king was no doubt unaware that he was
following the example of English kings from the fourteenth century
onward. The appeal of Frederick was to justice and "natural equity,"
reinforced by his own "paternal" wish to ensure equal justice between
rich and poor. 32 It seems plain enough that the equity administered in
England by the medieval royal Council and then by its delegate, the
Chancellor, had been an earlier form of "cabinet j ustice" and had
required many a Machtspruch. In the early stages at least there had
been a conscious purpose to redress the balance between rich and poor.
The great difference was that with rare exceptions33 the correctives in
England in the name of equity and conscience involved no interference
with the common law judges. Still less were they prosecuted criminally,
though if there had been a crime of denial of j ustice in the English
.fifteenth century the whole English bench might well have gone to j ail.
The solution in England was indirect. The Chancellor's commands,
enforceable normally by arrest, were addressed not to judges but to
private persons. Recurring conflict between equity and law was resolved
over the bodies of litigants and thereby reduced to a lower level. Great
issues as to the scope of prerogative justice were thus submerged until
Coke led the way in reviving them.34
The issues as to the scope of prerogative justice that were dramatized
by Arnold's case could not be submerged in the Germany of the 1 78 0's.
One might concede the king's high motives and still contend that the
apparent injustice in Arnold's case came from a combination of factors
that was almost accidental. What, for example, if the brook had been
32

The order of Frederick for the prosecution of the three civil-senate judges who
had decided adversely to Arnold is quoted by Stammler, Deutsches Rechtsleben, 399,
416-17. The order gave a brief and highly biased statement of the facts-a "noble
man" had taken water to make a pond, thereby depriving a miller who could no
longer mill but had lost his land because he could not mill. Describing the result as
"in the highest degree unjust," he declared his intention to demonstrate that justice
in his domain was to be administered without favor to the rich and great, but in
accordance with "natural equity"; to demonstrate also that "a court of justice that
commits injustice is worse than a band of thieves".
" One attempt at direct interference was the 1459 Year Book case in the Exchequer
Chamber ( Selden Society) , I 1 53-58. The Chancellor by a writ of supersedeas had
directed the Common Pleas judges to stay proceedings in a common law action pending
before them, after an injunction against its further prosecution had been issued against
the common law plaintiff. The Common Pleas deferred decision for three years but
in the end proceeded with the case. One of the sergeants in argument pointed out
the basic issue raised, that a supersedeas directed to the court itself would violate
the statute of 1 328 (2 Edw. III, c. 8 ) that "no command shall be made by the great
seal or the little seal to disturb or delay common right" and if such commands were
made the justices should disregard them.
" Above, Chapter I, section 6.
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drained by another peasant whose family was starving for lack o f carp?
To put the point another way, his case was not one of many in which
existing private law produced results outrageous to morality and good
sense, as had been true on a massive scale in medieval England. There
were no great gaps in German law of the kind that were filled in
English law by prerogative justice, chiefly by the Chancellor. The great
gaps in substantive law that would otherwise have yawned had been
filled by the influx of Roman law doctrine, reworked and adapted to
German needs. Then suppose one looked to other grounds that could be
asserted to justify resort to "cabinet justice" and that even judges might
consider to be good enough to induce them to submit without pro
test. If German judges in higher courts were biased against the poor,
as they no doubt were; if many were corrupt or incompetent; if complex
procedure brought intolerable delays-for all these faults there were
more effective and lasting remedies than summary intervention on indi
vidual complaints. In Prussia Frederick himself had already shown the
way with major reforms in procedure and judicial administration. Most
important, the drastic sanctions in Arnold's case-not only dismissal
but imprisonment plus personal liability to an undefined extent-were
profoundly troubling. Many others in public service could see what
might happen to them when they honestly tried to follow the rules.
In the end the status and prestige of the judiciary were probably
somewhat enhanced through this impulsive outbreak by the great king.
In the 178 0's, even before his death, men gathered their courage to
articulate the special reasons for judicial immunity, not only immunity
of judges from punishment but from inter£erences with the course of
justice. 85 It was not too easy to formulate reasons without attacking
political authority at its source. But the debates that followed certainly
had an effect. On the death of Frederick the Great in 1786, his successor
ordered a review of Arnold's case. Within three months of Frederick's
death the convicted judges were exonerated by royal decree. Arnold
kept the fruits of his victory; the judges were given an indemnity but
it came from public funds. 86 This official retraction no doubt encouraged
judges in two cases a few years later to resist with courage and dignity
commands from their sovereign masters. 3 7
35
Plathner, Der Kampf um die richterliche Unabhangigkeit, 21-28.
•• Stammler, Deutsches Rechtsleben, 399, 428-29.
" In 1792 the same Frederick William II who had exonerated the judges in Arnold's
case threatened with arrest, then with money fines, judges of the Berlin Kammer
gericht who decided contrary to the king's declared wishes in the case of Preacher
Schulz. The question before them was whether the liberal religious views of Preacher
Schulz were ground for depriving him of his benefice. In the end the threatened pen
alties were cancelled despite the king's resentment, expressed in his often-quoted state-
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The problems of "cabinet justice" became a legacy to the nineteenth
century. The problems were not one but many, for the Machtspruch
could take many forms. The bulwarks against it also took various
forms. They had to be erected one by one and state by state. Security
of judicial tenure had been achieved in fact in most high courts, but
summary dismissals could still occur and the principle was not estab
lished everywhere for decades. Executive review of judicial decrees,
especially in criminal cases, still continued, though it became more rare
as public opinion was mobilized against it. Special trial commissions,
especially for crimes of political subversion, were still used in the
1820's and l8 30's. It became clear that defense of the judiciary against
"cabinet justice" was merely one phase of the broad campaign for con
stitutionalism, which appeared to have succeeded in 1848 but required
still more time for the final settlement. 38
Included in the settlement was a restriction on the competence of
ordinary courts that extricated them from one large area of potential
conflict. This area we would describe as judicial review of administra
tive action. The solution here was simple and had been marked out
long before-to eliminate altogether any review by the ordinary courts.
As the German rulers, from the seventeenth century onward, began to
govern their people intensively, challenges by the courts to adminis
trative action seemed inconvenient, if not insolent. Indeed it was no
doubt true that the ordinary judges often lacked the training, expe
rience, and doctrinal resources needed for full-scale review of admin
istrative decisions. Limited review that would leave enough scope for
administrative expertise was an English invention of the seventeenth
century after "cabinet justice" had been swept away in England. 39 For
the subject population these matters were important. Litigable issues
in the greatest variety could arise from the mass of "police" regula
tions, the elaborate controls over prices, wages, and trades, tax assess
ments and the forest laws, and so on in these eighteenth century
ment: "The judges lately have adopted such a tone as though they were Parlements".
Friedrich Holtze, Geschichte des Kammergerichts in Brandenburg-Preussen (Berlin,
1901), III 388-417.
The resistance of the high court in Baden, leading to its president's resignation in
1792, is described by Lene!, Badens Rechtsverwaltung, 167-76.
The main issue was still in suspense. The Prussian ministers who drafted the
Prussian Allgemeines Landrecht had included an express provision: "Machtspruche and
other orders of higher authority which are issued without lawful judgment in con
tested cases create neither rights nor obligations". Nervous over the course of the
French revolution, the king ordered this article stricken from the Code when published
in 1 794. Plathner, 26-32.
38
Kern, Der gesetzliche Richter, 9 5-128; Plathner, 33-138.
39
Edith Henderson, Foundations of English Administrative Law (Cambridge, Mass. ,
1963 ) .
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welfare states. More and more the rulers transferred such issues to the
administrators themselves, sometimes through assignment to specialized
administrative courts but in any event using summary forms of adjudi
cation that as yet provided few safeguards. The judges resisted here
and there and jurisdictional lines were for long confused but the main
outcome was hardly in doubt. By 1 800 most German states had become
committed to the solution that was emerging in France and that was
organized by Napoleon in that year. The French example was thereafter
specifically copied in legislation of most of the German states. The
basic principle was that actions or rulings of the administration could
not be reviewed in the ordinary courts; where they raised justiciable
issues, tribunals organized within the administration were to decide
them. 40
It does not seem surprising that German courts acquiesced in this
escape from conflict. A trained judiciary had been organized late in
Germany-at the imperial level under the most adverse conditions.
Unlike the English and French, the German high courts had no inherit
ance from the Middle Ages of which they could claim to be guardians.
They came into being as deliberate creations of an increasingly person
alized political power, centered in the rulers. The power that created
them soon showed a capacity for new creation-new courts that com
peted with or absorbed them, new agencies of administration that over
shadowed and in part displaced them. As political theory responded to
and promoted the expanding powers of the territorial rulers, the
problem was not to restrain the courts from claiming too much but to
redeem them from subservience. They could purchase immunity from
interference only by abstention from conflict with political authority.
The German high courts before 1 800 thus provided no more leader
ship in defining or resolving great issues of public law than in the
development of private law. One must wait until 1 780, for Miller
Arnold's case, to find a major episode in which political authority was
challenged under the forms of a judicial proceeding. Even the resistance
in Arnold's case was essentially a defense of threatened colleagues who
had been innocent of any aggressive purpose. Arnold's case was a
landmark and became a symbol, but decades were to elapse before
public opinion could be mobilized to fortify the judiciary with depend
able defenses. The judiciary then became a rallying point for advocates
of constitutionalism. Their claim for more effective protection had been
•• The pre-history of German administrative law, briefly sketched here, is admirably
described by Martin Sellman, "Der Weg zur neuzeitlichen Verwaltungsgerichtbarkeit,"
in Staatsbi.irger und Staatsgewalt ( Karlsruhe, 1963 ) , I 25. Other comments appear in
Siegel, Annalen des deutschen Reichs, 1898, 2 2 1, 248-54.
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strengthened by their dutiful abstention from controversial issues of
public law and their disciplined adherence to the standard rules-rules
that they had had small part in making. This was not an atmosphere
that would encourage judges to claim a creative role.
Thus it must have seemed to many Germans living at the turn of
the century that the message of Justinian-law was not found in judges'
"examples"-had been again confirmed. More than a hundred years
were to pass before it was .finally repudiated in Germany.
Summary
The rapid collapse of the royal government after 1200 brought
disorder and violence to Germany society and destroyed or dispersed
the j udicial institutions that had survived from the earlier Middle Ages.
Private law consisted, overwhelmingly, of custom, highly localized,
transmitted for the most part orally and immensely diversified. Despite
the title of Roman emperor that German kings assumed, Roman law
had not been imposed by political authority or voluntarily adopted by
the German population. It remained until late in the Middle Ages a
subject reserved for study by learned men, most of them clergy, and
its influence penetrated gradually.
The forces producing growth and change were mainly gathered in
the cities and towns. Centers of expanding commerce, with extensive
powers of self-government, the cities and towns took the lead in finding
solutions to new problems and expressing the results in usable form.
The law of the more advanced cities was then borrowed, often en bloc,
by smaller communities, not merely because the rules themselves seemed
superior but because the law-giving cities also organized a legal coun
selling service. Men of high social rank who were expert in apply
ing their cities' law gathered in groups that were later described as
Oberhofe. But few of these "courts" possessed appellate powers. They
acquired great prestige and influence through their expertise in problem
solving. Their responses to questioners were transmitted across political
boundaries and were reinforced by no coercive power. For 200 years,
roughly from 1 300 to 1 500, they gave many thousands of answers to
questioners of all kinds, provided practical solutions that must certainly
have been widely accepted in Germany society, and served as the chief,
almost the only, medium for expounding and advancing the inherited
law. Efforts were made to preserve and classify their decisions, but they
seldom felt called on to give explanatory reasons, they had no support
ing bar or even any rules of adversary procedure. Their output proved
to be too abundant to be organized in time, before Roman law began
to flow in.
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A country so exposed to the great winds of Europe was sure, sooner
or later, to be reached by waves of Roman law. The impact of the
reception may have been greater because it came late, two hundred
years later than Roman law was put to use in England and France.
The way had been prepared by students of canon law who adapted
Roman law to the needs of the church and by an expanding group of
secular jurists who proved the utility of its constructs for both private
law and public administration. Their number rapidly increased when,
in the late 1 400's, formal instruction in Roman law became a promi
nent feature of German university instruction. The attraction of Roman
law studies was greatly increased by their connection in Germany with
the revival of classical studies, the great rediscovery of the ancient past
that we now describe as the Renaissance. The study of Roman law was
further promoted by the shift to Roman-canonist procedure, a needed
and overdue reform which occurred primarily on the initiative of liti
gants but which compelled large-scale resort to Roman law concepts
and vocabulary.
The speed and extent of the reception were both greatly increased
by the fact that the appearance of human conductors coincided in time
with the reconstruction of government, centered in territorial states.
Many instruments of control had to be grasped and reassembled by
territorial lords in the prolonged effort to consolidate their power. One
key instrument of control was the judiciary. A model was conveniently
provided by an appellate court for the empire, the Reichskammer
gericht, which was reorganized in 1495 to cope with unresolved prob
lems of violence and internal dissension. Lacking support from political
authority, distrusted and beleaguered from all sides throughout its
unfortunate history, this imperial court failed in its primary mission,
though its judicial work soon attracted much attention from trained
professional jurists. In a sense it contributed to the political fragmen
tation of Germany, for ambitious rulers in the territories found it easy
to borrow the whole apparatus and appropriate it to their own uses.
The internal organization and procedure of the imperial court were
closely imitated in the appellate courts of the territories which were
rapidly organized in the course of the sixteenth century. Roman-canonist
procedure, highly developed in the Reichskammergericht, gave appel
late judges extensive powers in reviewing both law and facts and in
framing decrees, thus increasing the pressure they could exert. Roman
canonist procedure also required considerable knowledge of Roman
law, so that from the outset these new appellate courts included in
their membership some "learned" men whose influence was dispropor-
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tionate to their numbers. The effective conquest of the new courts by
men trained in Roman law thus gave a powerful impetus and direction,
at a crucial time, to influences already at work. To an important degree
a revolution in German law was imposed from above by the action of
appellate courts.
In what sense was this action inspired by political motives? It seems
clear enough that the new courts, even the ill-fated Reichskammer
gericht, were created primarily to serve political objectives. There can be
little doubt, likewise, that the heads of the emerging states enhanced
their prestige and authority by compelling local inhabitants to submit to
judgment by their officials. This would be true especially where chal
lenges were raised in litigation to powers claimed or purposes pursued
in other branches of public administration. A desire of rulers to provide
their subjects with a uniform and more rational law seems a simple
and attractive explanation, making the motives of the rulers more
laudable and linking the reform of private law with Germany's political
reconstruction. The whole question takes on added importance because
a political motive has also been sought for the phase that was soon to
follow and that was to mark German law as unique, the drive for a
more perfect "legal science"; as though authoritarian governments
could gain some advantage or have some stake in the particular ways
that lawyers thought. Toward all such claims I recommend utmost
skepticism. Among rulers there were of course some legal reformers-
too few rather than too many. It seems unlikely that most of them had
any sustained and lasting interest in the choice between Roman and
German law or the degree of "system" achieved. The pressure from
the new appellate courts, speeding and broadening the reception, can
be attributed rather to the ignorance and indifference of their leading
members. The men who controlled them were trained in Roman (and
perhaps canon) law. There is no need to attribute to them or their
political superiors an active hostility to German law. If a preference
for Roman law existed, it was expressed in the formula that rules
derived from non-Roman sources must be clearly proved and strictly
construed. These attitudes could be explained, even justified, by the
deficiencies of German law at the crucial time, in the sixteenth and
early seventeenth centuries. The breakdown of medieval government
had deprived Germany of a court system through which continuities
could develop, an experienced bar could be organized, and some men
with training could record and explain the localized rules that were not
taught in schools or described in books. The only case law was the
great mass of Schoffen responses, solutions of specific problems that
were seldom explained and that no one had strung together.
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The new appellate courts thus gave a powerful impetus, but the
transformation of German law owed much less in the end to the work
of courts than to the influence of academic jurists. Their influence was
brought to bear most directly through the practice of "dispatching the
record" to law faculties for their collective decision. Referral of diffi
cult cases to experts for their advice had long been familiar, both in
the Italian tradition of consilia issued by the doctors of law and in the
responses of the German Oberhofe. But in Aktenversendung, as it
developed after 1600, the replies from the faculties in the form of
draft decrees, were more than advice; they became legally binding. This
astonishing practice was encouraged by some political rulers and tol
erated by most. It reflected not the vigor but the defects of the German
judiciary, whose reform had been incomplete. Local courts in great
profusion were still staffed by untrained and incompetent men who
were bewildered by alien doctrines that poured in upon them at the
very time when they were subjected to pressure from the new appellate
courts. They, and still more the litigants, preferred to place their trust
in academic experts, whose neutrality was in some degree guaranteed
by exemption from political control and by the complex rules they
applied. The law faculties became extremely busy courts, with effective
powers of decision. Their influence also radiated through legal advice
purveyed in other ways. By interchange among themselves they devel
oped a case law of their own. More and more their efforts produced
a composite, a German "common law." It incorporated the results of
their own judicial work, it was adjusted to those contemporary needs
that they could discover, but it derived its whole conceptual structure
from the Roman law of medieval Italy. A creation of the academic
profession, it gave to German-speaking lands a common fund of legal
ideas during the time when the central government was being dismem
bered. It was this common fund that provided the base for the intellec
tual edifice that was constructed by eighteenth century natural lawyers.
Again the lead was taken by academicians, whose ascendancy seemed
to be finally confirmed.
Courts had continued to play a part in developing German law.
From the sixteenth century onward decisions of the Reichskammer
gericht were reported in increasing, almost overwhelming, volume.
They were evidently studied and they served also as models for reports
of other courts. Even after the main leadership had passed from them
to the academic profession, courts continued to contribute to the swell
ing flood of legal ideas that poured forth over Germany. The outflow
from this source, filtered through minds that had been trained m
academic disciplines, entered the main stream without turbulence.
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Before 1800 the German judiciary had not provided grounds for
the hostility and distrust that were to be the lasting legacy of modern
France. German judges had advanced no pretensions to political power
that could stir alarm. Instead, a main objective of enlightened opinion
had been to make the courts secure from encroachments by political
authority. Conflict did arise in determining the boundaries between
judicial and administrative action, but a peaceful settlement of these
issues was already projected, entailing a surrender by the ordinary
courts of claims to control over public administration. By accepting
limits to their activities and ambitions, it seemed at 1800 that courts
would remain in their subordinate role, making a modest contribution
to the continuous development of German law.

IV
The French Deviation
In modern times throughout most of the world France is regarded
as the very model of a "civil law" country, in no respect more than in
the limited role it concedes to judges. In its history, also, France unlike
England remained continuously open to influence from Roman law.
It will seem strange, therefore, to describe its experience as a "devia
tion." The term is used here because French law, though largely
Romanized, diverged widely from the Roman law system that the
schoolmen of Italy had organized and that Germany imported and
adapted. My thesis will be that modern French theories as to the role
of judges are not a reflection of Roman law but a reaction against the
excessive power and pretensions of the French judiciary under the old
regime. The reaction came with the Revolution, which will be the
terminal point of the present chapter.
Roman Law and Local Custom
France stretched across the main invasion routes in the northward
advance of Roman law. The south of France, roughly one-third the
area of modern France, was already governed by a vulgarized Roman
law inherited from the earlier Middle Ages. In the late l l 00's the
doctrines of the Bologna school were taught at Montpellier by Placen
tinus, himself one of the well-known doctors of Bologna. 1 Other men
also who had been trained at Bologna lived and wrote in twelfth
century France. 2 From the middle of the thirteenth century onward a
Roman law school at Orleans attracted numerous students and through
the originality and vigor of its leading professors became a serious rival
of the Italian schools. 3 The new learning, so useful and so much
admired, was sure to be in some degree naturalized.
1.

1

Savigny, Geschichte des romischen Rechts im Mittelalter (Heidelberg, 1826), IV
210-45. Placentinus died in 1192.
2 Emile Chenon, Histoire Generale du Droit Franc;:ais Public et Prive des Origines
a
1815 (Paris, 1926), I 5 10-11 [hereafter cited as Chenon, H.D.F.) ; G. Peries, La
Faculte de Droit clans l'Ancienne Universite de Paris (Paris, 1890), 87-89.
3 Chenon, H.D.F., I 511-12. Extravagant claims have been made for the influence
of the French Romanists, especially those of the Orleans school, and their part in
producing the change from glossator to post-glossator methods in Italy. An example
is E. Caillemer, "L'Enseignement du Droit Civil en France vers la Fin du Treizieme
Siecle," N.R.H., 1879, 599. A more temperate view, which still concedes much to the
originality of the French school, appears in Edward M. Meijers, �tudes d'Histoire d u
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There was, however, a political problem. The theories of the glos
sators, as has been said, presupposed an extreme concentration of
political power, transferred to and still located in the emperors of their
own time. French kings of the thirteenth and fourteenth centuries were
not only attempting to rebuild their domestic authority but were also
engaged in external contests with various rivals, including the German
emperors. For French kings to concede that the Corpus Juris was law
in their own territories might lend some support to the emperors'
claims of an overlordship in France. It may be that this was one of
the reasons why the teaching of Roman law was forbidden at the
University of Paris; the prohibition first came from the Pope in 12 19
but it was repeated later by French kings and was maintained, with
some evasions, until 1679. 4 One should not lay much stress on this,
for the prohibition was limited to the region of Paris. Schools of
Roman law were founded later in the thirteenth century at Toulouse
and Orleans, without opposition from the Crown. In later centuries
Roman law was taught in other universities also. Political motives were
important chiefly because they cast the French crown in the public
role of asserting the primacy of French local custom over Roman law.5
French lawyers who sympathized with the Crown's objectives could not
assume, like the Italian doctors, that the rules of the Corpus Juris had
been invested with the ruler's sanction, so that deviations needed to be
justified. This difference in initial assumptions may well have retarded
the French reception, though it could hardly have changed the ultimate
outcome. 6
Droit ( Leyden, 1959), III 1, 108-24. The reaction of Bartolus to some views of the
French doctors is quoted above, Chapter II, sec. 8, note 14.
• The papal prohibition of 1219 has been much discussed. A royal ordinance nearly
100 years later recited that the Pope acted in 1219 at the request of Philippe Auguste
and the question mainly debated is whether the recent contest between Philippe
Auguste and the German Emperor Otto had provided the main motivation or whether
the papal decree was a symptom of recently developed hostility between canonist and
secular lawyers, increased by the desire of church authorities to prevent diversion of
theological students into secular studies. Chenon (H.D.F., I 508-09) attributes the
Pope's action solely to the French king's initiative, taken with the object of maintain
ing French local custom against encroachments by Roman law, but the latest study
rejects all political motivations. S. Kuttner, "Papst Honorius III und das Studium des
Zivilrechts," Festschrift fiir Martin Wolff (Tiibingen, 1952), 79.
The later confirmations of the prohibition, and the frequent evasions that occurred
before it was withdrawn in 1679, are described by Peries, La Faculte de Droit clans
l'Ancienne Universite de Paris (Paris, 1 890) , 99-108.
• Chenon, H.D.F., I 508-10. Further details are given by the same author in his
essay, "Le Droit Romain a la Curia Regis," Melanges Fitting (Montpellier, 1907) ,
I 197.
• The question at this point is whether political theories of imperial supremacy were
a major factor in Italy in promoting, or in France in retarding, the reception of Roman
law. In the previous chapter I have already discussed the question whether political
theories had iruluence on the German reception and there argued for a negative
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More important was the matter of timing. Large-scale instruction in
Roman law was not organized in France until the thirteenth century
was well advanced-more than 100 years after the law school at
Bologna had begun sending its missionaries into the towns and com
munes of Italy. During that considerable interval the local courts of
northern France, strongly reinforced by royal power unlike the local
courts of thirteenth century Germany, had further experience in apply
ing the local customs that had grown out of lay usage in earlier cen
turies. The customs of some districts were written down or described
in private compilations; such literature became abundant in the four
teenth century. 7 Some of these works had wide circulation and must
have helped to precipitate the usages of other neighboring districts.
The private law of France, as it began to emerge from these and
other sources, showed much diversity. The main division, already men
tioned, was that between the lands to the south-the pays de droit
ecrit-and the northern two-thirds--the pays de coutumes. In the late
Middle Ages the discrepancy was not as wide as it later became, for
the Roman law then in force in the south was in effect custom; it was
only by gradual stages, against some resistance, that the "common law"
derived by the doctors from the Corpus Juris succeeded in the south
in displacing the medieval inheritance. 8 Through the north of France,
answer. As to France the crown's dilemma was readily resolved by the formula,
invented in the fourteenth century, that the French king was "emperor in his own
kingdom." Chenon, H.D.F., I 816-17; Andre Bossuat, "La Formule 'Le Roi Est
Empereur en son Royaume,' " N.R.H., 1961, 371; Koschaker, Europa und das romische
Recht (Munich, 1947), 77-78. For the latter author there was a special problem here,
since one of the main arguments of Koschaker's book was that the conception of
Roman culture (die kulturelle Romidee) centered in the imperium of the Roman
emperors, was a major factor throughout Europe in promoting acceptance of Roman
law, though he did concede (pp. 79-82) that the appeal of Roman "culture" did not
necessarily depend on a connection with the political authority of the Emperor. As
Professor Genzmer points out in his review of Koschaker in 67 Z.S.S. (rom.) 595,
600-03 (1950), there is reason to be skeptical as to both the "political" and the
"cultural" Romidee, since the nature and degree of the French reception were pri
marily determined by the institutions and procedures organized by the French monarchy.
7 Chenon, H.D.F., I 553-63; A. Esmein, Cours :Elementaire du Droit Fran�ais (ed.
Genestal, 15th ed., Paris, 1925), 691-703 (hereafter cited Esmein-Genestal, H.D.F.}. Of
the thirteenth century works the most important was Philippe de Remi, sire de Beau
manoir, Coutumes de Beauvaisis (ed. Salmon, Paris, 1899-1900), written about 1280.
Though Beaumanoir, a local judge in several places in central France, was well
educated in Roman law and used it extensively, he gave a most revealing picture of
the customary law he had encountered and applied in the course of his judicial duties.
His work is described by Vinogradoff, Roman Law in Medieval Europe (2d ed.,
Oxford, 1929), 80-96.
• Chenon, H.D.F., I 513; Pierre Tisset, "Mythes et Realites du Droit llcrit," lltudes
d'Histoire du Droit Prive Offertes a Pierre Petot (Paris, 1959), 553. It should be
noted also that even in the sixteenth century and later, the distinction between the
pays de droit ecrit and the pays de coutumes was not sharply drawn. There were local
customs in the south, some of which were actually codified in the sixteenth century,
and in the pays de coutumes there were some general customs that simply made a
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the pays de coutumes, there were great similarities in the main institu
tions of private law, but as between different districts there were
innumerable differences of detail. Within many districts, furthermore,
there were customs of small localities that diverged on some points
from the district custom. The extent of this fragmentation was not fully
disclosed until the sixteenth century, when the customs in force in the
north of France were reduced to writing by assemblies of local inhab
itants and published under royal authority. The process of publication
itself reduced the degree of diversity, especially by eliminating many
divergent rules of the smaller localities. But at the end of the whole
enterprise there remained in the north of France about sixty-five sepa
rate systems of customary law, each applicable in a defined geographi
cal district, plus several hundred local customs that diverged in part
from the general customs of the sixty-five districts. 9
The Salvaging of the Customs
The royal judiciary that was organized in France during the course
of the thirteenth century lacked the means for attempting a large-scale
unification of French private law. The king's writ did not run in some
of the great lordships that owed allegiance to the king as feudal
superior. Even within the royal domain, powers of adjudication in both
civil and criminal cases had been acquired by seignorial courts, owned
and controlled by feudal lords. These seignorial courts were soon sub
jected to appellate review and were gradually undermined by indirect
means, but many were to survive until the Revolution. 1 To compete
with them, the French crown did not offer to private suitors a wide
and expanding range of specifically royal remedies around which an
integrated system of "common., law could be built. There was a French
equivalent of the English remedy for novel disseisin and there were
some other actions also for which formed writs were developed. But
their coverage, as compared with the coverage of the English writ
system, was extremely limited. Most of the human relationships that
were vital in a medieval society were regulated by local custom. Even
within the royal domain, the judges of the royal courts did not attempt

2.

blanket reference to the droit ecrit on certain important topics. Chenon, H.D.F., II
3 32-33.
9
The publication of the customs in the sixteenth century is described by Esmein
Genestal, H.D.F., 709-17 and Dawson, "The Codification of the French Customs,"
38 Mich. L. Rev. 765 ( 1939) . The estimate of 65 "general" customs, applicable
district wide, is taken from Chenon, H.D.F., II 322-23. Any such estimate necessarily
involves an exercise of judgment, since in some areas (particularly in the northeast)
the geographical areas were so subdivided that it is extremely difficult to say which
customary system was "general" and which purely "local."
1
Dawson, Lay Judges, 39-43, 54-55, 73-83.
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to follow the example of the English royal judges in creating a uniform
substantive "common" law overriding local divergences.
The Parlement of Paris, the great central court that began to emerge
after 125 0, will be described in a moment. More important at the
outset were the local courts. Even before 1250 subordinate royal offi
cials with powers to administer justice had existed in the royal domain.
They were most commonly described as prevots. They had a mixture
of functions-administrative, military and financial as well as judicial.
An important step in extending royal control was the creation, during
the thirteenth century, of an office of higher rank, that of the bailli
(called senechal in the south and west of France) who was interposed
between the prevots and the king's central court. Like the prevots and
also like their nearest analogues in England, the sheriffs, the baillis
had a mixture of functions. As judges they soon acquired both an
original jurisdiction and a power of appellate review over inferior
royal judges, such as the prevots, and over some seignorial courts. They
were important officials with high prestige, effective instruments of
royal policy. 2 They were allowed to sit in the Parlement of Paris until
they were excluded by a royal ordinance of 1303.3 But their occasional
attendance at the Parlement did not bring effective centralization. The
royal judiciary had no central controls of the kind that English common
law judges had combined with decentralized trials through the English
system of itinerant judges. For private law the baillis were important
chiefly because of the local resources of knowledge and talent that
they were able to mobilize in the districts where their own courts met.
The typical court of thirteenth century France had a composite mem
bership. The power of decision resided, not in its presiding officer, but
in the suitors who attended. This form of court organization had been
derived from the ancient group assembly, remodelled by Charlemagne,
that had survived in medieval Italy and had produced the German
Schoffen. It was the characteristic form of French local court and was
likewise approved by royal legislation for courts of the royal baillis. 4
In the case of the royal baillis, the practice at this stage of holding court
in local assizes-assemblies of local nobility, royal officials, promi• The earlier history of the subordinate royal judiciary is given by Esmein-Genestal,
H.D.F., 343-49; Chenon, H.D.F., I 603-19; J. Declareuil, Histoire Generale du Droit
Fran�ais des Origines a 1789 (Paris, 1925 ) , 586-92 [hereafter cited as Declareui!,
H.D.F.}.
• Chenon, H.D.F., I 613.
• Ordinance of 1278, art. 30: "Every bailti in a court where the judgment is by the
men (par homes) is to constrain the men as soon as he can to judge the cases that
are brought before them, so that neither by the malice or countermand of the men nor
by the wrong of one of the parties shall the judgment be delayed." Quoted by Paul
E. Guilhiermoz, Enquetes et Proces ( Paris, 1892 ) , 604 at 610.
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nent bourgeois and others-gave further assurance that local opinion
would be consulted and local knowledge drawn upon. 5 In the courts
of the towns many of the men who were called into service would have
had experience in local affairs and familiarity with local customs. In
the various kinds of seignorial courts the suitors would usually not be
simple peasants but would be selected for their personal ties, through
land tenure or otherwise, with the court-keeping lord. Such men would
be likely to know, and to have a stake in maintaining, the usages of
their own localities. 6
The problem took on a different aspect when judicial powers were
detached from the original intermixture and assigned to permanent,
specialized personnel. In many of the royal bailliages there appeared
in the late 1200's a j udicial officer, the lieutenant of the bailli, who
was at first a mere delegate but gradually acquired an independent
status. 7 More important than this was the gradual drifting away of the
lay membership, who were discouraged and confused by an increasingly
complex procedure and who sought to escape liabilities for erroneous
decision that were imposed on them in false judgment proceedings.
The responsibility thus peacefully and willingly surrendered by the
laymen was transferred to j udicial officers appointed by the court
keepers-by the crown in royal courts and by the feudal lords in
seignorial courts. This transformation, which occurred mainly in the
fourteenth and fifteenth centuries, had lasting effects on French society
that I have described elsewhere.8 As this transformation proceeded, the
question became whether other means could be found to maintain the
continuity that lay personnel had provided.
No particular formalities were at first required for the proof of
custom. Thirteenth century authors were clear that some customs were
so "approved" and "notorious" that courts must apply them without
further inquiry. If doubts arose as to the existence or precise scope of
a custom asserted by a litigant, the court was free to order an inquest
on its own initiative as though it were engaged in establishing facts.
The Parlement of Paris sometimes directed a royal bailli to conduct an
inquiry of his own in the neighborhood, without prescribing any par
ticular means.9 In the city of Paris the prevot sometimes sought the
advice of an assembly of leading citizens, of fluctuating membership,
" Declareuil, H.D.F., 591; Esmein-Genestal, H.D.F., 349-50.
• This theme is developed by Hippolyte Pissard, Essai sur la Connaissance et la
Preuve des Coutumes en Justice (Paris, 19 10), 50-54.
• Esmein-Genestal, H.D.F., 351-53; Declareuil, H.D.F., 550-51.
8
Dawson, Lay Judges, 60-69 ( discussing the process by which lay personnel were
displaced) , and 83-94 ( discussing some of the consequences) .
• The theories and variable practices of the thirteenth century are described by
Pissard, 59-80.
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that was called the Parloir aux Bourgeois.10 In the decades shortly
before and after 1300 most courts thus retained much discretion. The
tests for determining whether a custom was sufficiently "approved"
and "notorious" were necessarily vague. The means for securing infor
mation as to customary rules that were less well known were subject
to judicial controls that were largely unregulated.
In this fluid situation much would depend on the attitude of the
central administration and especially on the practice of the king's central
court, the Parlement of Paris, whose powers were expanding in the late
1200 's. That the framers of crown policy had no disposition to uproot
the customs was suggested by a royal ordinance of 1278, the first that
attempted a general regulation of the structure and procedure of the
Parlement. This ordinance contained a clause addressed to avocats,
directing them not to be so "bold" ( hardi) as to allege droit escrit
where customs applied.11 More important for the future was the organi
zation of a procedure, the group inquest (enquete par turbe), by which
doubtful or disputed customs could be formally proved. There is every
reason to think that this form of jury derived from the same antece
dents as the English jury. It was used by agents of the French crown
for various kinds of inquiries, including the proof of local custom,
during the twelfth and early thirteenth centuries.12 It was adopted by
royal ordinance in 1270 as a normal mode of establishing local custom
in litigation before the Parlement of Paris. The language of the ordi
nance by implication required that verdicts be unanimous.13 For
10
Pissard, 80-81; Fran�ois Jean Marie Olivier-Martin, Histoire de la Coutume de la
Prevote et Vicomte de Paris (Paris, 1922 ) , I 83-86.
11
Art. 9 of the ordinance of 1278. The text is given by Guilhiermoz, Enquetes et
Proces, 604, at 606.
During this early period the Parlement of Paris repeatedly showed its own willing
ness to apply rules of local custom, sometimes with and sometimes without a special
inquest. Les Olim (ed. Beugnot, 1839), a selection from the manuscript registers of
the early Parlement, contains numerous illustrations: e.g., I 54 #4 (1258) ; II 56,
# 8 (1274) ; II 240, # 17(1284) . The instances in which the Parlement "abolished"
or ignored local customs were rare exceptions. The customary rules in these instances
were archaic survivals or practices injurious to the king's interests. Examples appear
in Les Olim, II 163, # 2 8 (1280) ; II 428, # 3 4 (1298) ; II 1 66, # 33 and 34 (1280).
Others are referred to by G. Ducoudray, Les Origines du Parlement de Paris et la
Justice aux XIII0 et XIV0 Siecles (Paris, 1902) , 756-59, and Olivier-Martin, "Le
Roi de France et les Mauvaises Coutumes," Festschrift Ulrich Stutz (Weimar, 1938) ,
I 108.
12
Pissard, 98-112.
13 The text, reproduced by Pissard, 98, reads in translation as follows:
"Inquiries concerning customs shall be made in this manner. Several (plures)
wise persons, free of suspicion, will be called. After they have been called, the
custom will be proposed to them by the mouth of one of them and will be given to
them in writing. After it is proposed, they will swear that they will say and faith
fully report what they know and believe and have seen used as to this custom. After
this oath is taken, they will draw apart and will deliberate and will report this
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inquests taken in the pays de coutumes this requirement was soon made
explicit. 14
The group inquest for the proof of custom, like the English jury on
its first appearance, was a royal institution, an exceptional creation of
political authority. Perhaps this was the reason that its use was for
some time confined to the Parlement of Paris. One can also surmise
that the Parlement needed such a device more than other courts. For
a great central court, serving a vast geographical area, could not have
accurate information as to local customs that spread over France in a
crazyquilt, in districts remote from the capital city. But the enquete
par turbe was a most useful device. After its usefulness had been
demonstrated, other courts showed a disposition to borrow it. No policy
of the crown seems to have stood in the way. After 1300 the enquete
par turbe began to be used in subordinate courts. It became a standard
procedure, widely used in northern France, for proof of customs that
were doubtful or disputed.15 For the litigant whose claim depended on
some customary rule, it offered a valuable safeguard; by demanding
an enquete par turbe he could secure a verdict of local residents that
in practice, if not in theory, would bind a hostile judge.16 The enquete
par turbe thus came to have important effects in both preserving and
defining customary rules that for the most part had survived by word
of mouth.
There were, however, other means of proving custom and of these
deliberation and will say between whom they saw this custom and in what case and
in what place and whether it was adjudicated and concerning the circumstances, and
all will be reduced to writing and brought to the court closed under the seals of the
jurymen (inquisitorum) and they all will report the ground of their answers, even
what was said in the group."
14
Pissard, 146-53. In the pays de droit ecrit the practice of the Parlement of Paris
was at first to interrogate separately the witnesses testifying to the existence of local
custom but Pissard has collected evidence that even in the south the group inquest
later came into general use. Pissard, 122-24.
The choice of the turbiers was at first made by the Parlement's own commissioners.
Later the litigants nominated them, the nominees of each being subject to challenge
by the other. The number to be included in the group varied considerably. Twelve
was a common number, but in particular cases the totals varied from 4 to 28. Later
two juries were required, with a minimum of ten members in each. Pissard, 137-46.
,., Pissard, 124-28. Esmein-Genestal, H.D.F., 691, quotes a sixteenth century author
who claimed that an enquete par turbe could only be ordered by a cour souveraine
( i.e., a Parlement or the equivalent), but there is much evidence, some of it given
by Pissard in the passage referred to, that lower courts used it freely.
1• Olivier-Martin, Histoire de la Coutume de la Prevote et Vicomte de Paris ( note
10 above) , I 84-86, suggests that the safeguard it provided to litigants against "ar
bitrariness" in the judge was in practice the most important feature of the enquete
par turbe in the Paris area. He also suggests that in practice the verdict of the enquete
was binding. This must have been particularly true after local lawyers came to com
pose the membership. In theory the court that had ordered the enquete retained till
late a power to review its sufficiency, especially the sufficiency of the "acts of usage"
that the j urymen reported. Pissard, 150-53.
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the one that soon emerged as the most important was court decision
in a litigated case. This was of course not rested on anything like a
theory of precedent. Indeed, Beaumanoir in the thirteenth century
expressed his own distrust of judicial decisions as a source of law in a
passage, already mentioned, in which he concluded that any person
who had participated in a prior decision of a similar case should be
disqualified for bias. 1 7 But Beaumanoir in another passage mentioned
court decision in a contested case as one clear way of proving custom.18
The same idea appears in other writers of the thirteenth and fourteenth
centuries.1 9 The royal ordinance of 1 270 that established the enquete
par turbe as normal procedure in the Parlement of Paris directed the
jurors specifically to report whether the custom in question had been
"adjudicated" in a prior case. 20 Lacking ready access to court records,
thirteenth century lawyers were no more enabled than their contem
poraries in England to cite prior decisions by names or dates, but the
same disability did not apply to judges or court oflicials.2 1 As the lay
membership of the courts gradually drifted away and responsibility for
judging was transferred to more permanent and specialized personnel,
the test of an "approved" custom came more and more to mean
"approved" in prior court decision. 22
After 1 300 men trained in the law schools began to cluster in the
local courts, especially those of the royal bailliages. These local lawyers
acquired influence, as well as information, through the councils of
advisers that were widely used in subordinate courts-successors in
another form of the communal courts that were being displaced. The
membership of these advisory councils did not conform to any :fixed
17 Beaumanoir, Coutumes de Beauvaisis ( ed. Salmon, Paris, 1899-1900 ) , sec. 1880,
discussed above in the Introduction, pp. 8-9.
18
Beaumanoir, § 683 : "Custom is proved in one of two ways. One of the ways is
where it is general throughout the region and maintained so long a time that it is
remembered by men without debate: such as when a man of servile condition acknowl
edges a debt, one orders him to pay within seven days and seven nights, and a man
of gentle birth within fifteen days; this custom is so clear that I have never seen it
debated. And the other way in which one must know and observe custom is when it
has been disputed and one of the parties wished to take advantage of the custom and
it was approved by judgment, as has often occurred in disputes between heirs and in
other disputes. By these two ways one can prove custom and these customs the
count [of Clermont] is bound to preserve and cause to be preserved to his subjects
in such a way that no one may corrupt them. And if the count himself wished to
corrupt them or suffer that they be corrupted the king ought not to permit it, because
he is bound to preserve and cause to be preserved the customs of his kingdom."
19
Pissard, 87-93.
0
' Above, note 13.
21 The development of records of appellate court decisions in the thirteenth century
and the occasional references to prior decisions will be discussed further below,
section 5.
22 Pissard, 91-97.

272

The Oracles of the Law

pattern. In the courts of the royal bailliages, local nobility or other
prominent laymen might be called on; judges of inferior courts would
often attend, as would lawyers who practiced in the vicinity. Important
decisions would be made in the presence of a "small army" of such
persons. 23 As the practice of holding local assizes was abandoned and
the bailliage courts became sedentary, the practicing lawyers came more
and more to predominate in the councils.24 In most districts the opinions
of the councils were not fully binding,25 but they must have carried
great weight in fact. An intimate connection was thus established
between judges and local practitioners.26 Lawyers were enabled to make
their own personal notes as to the "notable" decrees that settled disputed
issues in customary law. 27 Even the enquetes par turbes were composed
more and more of lawyers.28 "Approved, filtered and canalized" by court
decisions, 29 the customary law of each district came to be administered
more and more by its own specialized bar.
The salvaging of the customs of northern France was thus achieved
through a combination of central and local action. The crown gave
broad support to the preservation of the customs by its own directives,
by the judicial work of the Parlement of Paris, and by one special
contribution-the group inquest. But one can doubt whether a great
central court could have found the means to fill the gaps and fit the
parts in so many little systems, each separate and incomplete and differ
ing from the others in so many details. The task of ordering and ration.. Gustave Dupont-Ferrier, Les Officiers Royaux des Bailliages et Senechaussees
(Paris, 1902 ) , 246. In the pages that follow (247-67) the author describes the
membership and functioning of the conseils and their importance in the late middle
ages as a restraint on central authority. His account relates principally to the late
fifteenth and early sixteenth centuries but the comments made would seem at least as
applicable to the fourteenth.
•• Dup ont-Ferrier, 252; Chenon, H.D.F., I 662; A. Esmein, Histoire de la Procedure
Criminelle en France (Paris, 1882) , 36. Roziere, L'Assise du Bailliage de Senlis en
1340 et 1341, N.R.H., 1891, 714, at 720 and 762, published the record of the bailliage
court at Senlis, which shows the membership of the conseil on one day, Dec. 12, 1340.
One was a local noble and the rest were lawyers.
"' Dupont-Ferrier, Officiers Royaux, 376-77. An exception was Normandy, where the
vote of the "assistants" remained decisive, not only in the Exchequer (later Parlement)
of Normandy but in lower courts as well. Pissard, 54-59. The custom of Normandy,
promulgated under royal authority in 1583, provided in Article 12 : "Et sont tous J uges
tant Royaux que subaltemes, sujets et tenus de juger par l'avis et opinion de !'assist
ance." Charles A. Bourdot de Richebourg, Nouveau Coutumier General ou Corps de
Coutumes Generales et Particulieres de France (Paris, 1724) , IV 60.
26
Of the many examples that could be given, it may suffice to mention the consider
able effort involved in drawing up the text of the customs of Poitou, p repared as a
private compilation in 1417 by a group composed of the local bailli and five local
lawyers. Rene Filhol, Le Vieux Coustumier de Poictou (Bourges, 1956 ) , 4.
27 Olivier-Martin, Histoire de la Coutume . . . de Paris, I 86-88. Reports of this
type will be described below, section 5 .
28
Pissard, 145-46.
"" The p hrase quoted comes from Pissard, 97.
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alizing local custom was essentially a local task, presenting different
problems in every district. When the time came for the task to be
attempted, a system of courts-primarily royal courts of subordinate
rank-had already confirmed and stabilized the customs by repeated
application in judicial decisions. The work of organizing them further
could then be carried on by localized segments of the legal profession,
who acquired in the process a vested interest in preserving them. The
theories of the glossators and canonists as to the validity of local
custom no doubt provided some moral support, but the main enterprise
was peculiarly French. Its base rested firmly on judicial institutions
that the French monarchy had organized, before tides of Roman doc
trine could engulf the land.
To construct an adequate system of private law much more would
still be needed. At all stages in their history, until they were abolished
in 1804 , the coverage of the customs was by modern tests quite limited.
They dealt most fully with land law, including the relations of lords
and vassals, leaseholds and rents. They also regulated the property
rights of married persons, inheritance, gifts and testaments. One can
say broadly as to private law that the French customs and the English
common law of the thirteenth century dealt with the same basic topics.
But the customs omitted almost entirely the criminal law, the law of
obligations, either contract or tort, and rules of civil or criminal proce
dure. Furthermore, the rules were ordinarily quite simply stated. Beau
manoir, writing in the thirteenth century, gave a full and reasoned
statement of the customs of Beauvaisis, but most of the private authors
were much more brief. Still more was this true of the official texts that
were published for each district in the sixteenth century. Even the
codified customs at this later stage mirrored the thoughts and the needs
of the farming communities of the late Middle Ages, in which the
customs had crystallized out of ancient usage. Not only were they
incomplete in their coverage, but they were expressed in the terse and
homely language of common speech. Both before and after the codifi
cations the customs left great gaps that someone must fill. Would
France, like Italy, entrust the main task to schoolmen, with whom
France was coming to be well supplied? Much would depend on the
structure and powers of the courts, especially the highest royal court,
the Parlement of Paris.
3.

Organization of the Parlement of Paris (1250-1500)
Adjudication at the highest level, in twelfth century France as in
Norman England, was a function of the Curia Regis. In its earlier
forms the Curia Regis was an ill-defined group, mixed and fluctuating

2 74

The Oracles of the Law

in its membership. The king's advisers who attended its irregular
meetings included tenants-in-chief, leading clergy, and trusted servants
who managed the affairs of the royal household. It was in part a feudal
court which dealt with the affairs of the king and his vassals, but its
judicial competence was larger and vaguer than this. Before 1250 it
was occasionally described as a parlamentum, a term that at this earlier
stage signified merely a deliberative assembly, called for discussion.
Shortly after 1 250 a group of men began to hold more regular
sessions that were primarily devoted to j udicial business. The feudal
barons and prelates, who had the right and duty to advise the king,
began to be discouraged from attendance by the tedium and techni
cality of its proceedings. A judicial procedure was rapidly developed
during the 1260's and 1270's. A royal ordinance of 1278 regulated
the organization and procedure of this specialized group, which ordi
narily sat in Paris and had come to be called the Parlement. 1 By this
stage it had already acquired all the main attributes of a court. It had
grown out of the Curia Regis by a process of rapid specialization,
closely resembling the process by which the Court of Common Pleas
had been organized in England not quite 100 years before.
The most prominent feature of the early Parlement of Paris was the
enormous number of judges it soon acquired. By the year 1 296-some
thirty-five to forty years after it had begun to emerge as a distinct
branch of the Curia Regis-a royal ordinance fixed its regular member
ship at fifty-one judges. Twenty-three years later, in 13 19 , the official
total was sixty-seven. After a rise (to a maximum of 180 ) during the
next twenty-five years, the membership was sharply reduced in 1345
and stabilized at about eighty. During the fifteenth century, as a result
of the disorders in the Hundred Years' War, the totals were consider
ably reduced, but after the expulsion of the English armies the totals
were restored to about eighty or ninety. In later centuries there was to
be a further great increase, but at this point it is enough to note that
throughout the period between 1300 and 1500 the Parlement of Paris
remained a very large court. The contrast with England is especially
striking; it will be recalled that between 1300 and 1500 the permanent
judges of the King's Bench and Common Pleas totaled normally not
eighty but eight or nine judges. 2
1
The early history of the royal curia regis and the Parlement of Paris is described
by Esmein-Genestal, H.D.F., 356-71, and Chenon, H.D.F., I 681-88, 694-98.
• The membership of the English central courts is discussed above, Chapter I, section
1. The figures as to the total membership of the Parlement are taken from Felix
Aubert, Histoire du Parlement de Paris de J'Origine a Frani;ois I (Paris, 1894) , I
1 1-16, 21-27, 34-37 (hereafter cited as Aubert, Parlement ( Origine) }. In these passages
he described separately the Grand' Chambre and the personnel assigned to the taking
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It seems clear that the chief reason for the much greater number
of judges in France was the procedure used, particularly the procedure
for finding facts. The jury or group inquest was well known in France;
as we have seen, it continued in use for the proof of local custom.
Whether the group inquest would be more widely used remained for
some time an open question. It was not until 125 8 that Louis IX, in an
ordinance that abolished the judicial duel in royal courts, adopted in
its stead the essential elements of the canonist inquest, with examina
tion in secret of individual witnesses through questions administered
by court officials. 3 There were good reasons for preferring canonist
methods of investigation and proof to collective verdicts of neighbor
hood juries. The jury as it developed in thirteenth century England
was an extremely crude instrument, not greatly superior to the ordeals
and oath-helpers that it supplanted. But the more refined methods of
the canonists soon proved to be costly in judicial manpower. In the
early 1290's the Parlement of Paris employed only eight persons for
the taking of inquests. By 13 19 this total had risen to forty, out of
the sixty-seven members of the Parlement.4 By this stage it had already
proved necessary to divide the Parlement into separate chambers, one
of them being called the Chambre des Enquetes. In later fluctuations
of the Parlement's membership the j udges assigned to the processing
of inquests consistently remained at least half the total membership of
the Parlement.
From an early stage and throughout its history the Parlement was
primarily an appellate court. It had an original j urisdiction over litiga
tion involving either the high nobility or specially privileged persons
whom the Crown by special grant exempted from suit in the ordinary
courts. The latter class of cases was gradually channeled into a separate
chamber of the Parlement, the Chambre des Requetes, whose original
function had been to act on petitions for royal grace.5 But the great
bulk of the litigation that reached the Parlement came through some
form of appeal, either from the inferior royal courts that had been
organized in the course of the thirteenth century or from the seignorial
courts that were rapidly being subjected to appellate review. Unlike
of inquests and the hearing of requetes addressed to the king. The ordinance of 1296
gave the latter group the attributes of a separate chamber of the Parlement, but the
organization of a distinct Chambre des Enquetes and the elevation of its members to
equal rank in the Parlement did not occur until twenty years later. Guilhiermoz,
Enquetes et P.roces, 157-63. Further details as to the membership of the Parlement in
this period of organization are given by Aubert, "Nouvelles Recherches sur le Parle
ment de Paris," N.R.H., 1916, 62.
• The background of this decision is sketched by Dawson, Lay Judges, 43-49.
• Aubert, Parlement (Origine) , I 23-26.
• Esmein-Genestal, H.D.F., 373-76.
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the judges of the English central courts, the membership of the Parle
ment was not assigned to the conduct of local trials in the communities
where disputes arose.
It might seem that this limitation of the Parlement' s mission would
reduce the workload and simplify its tasks. But the form of appeal
that was adopted early-again in 1258-was also borrowed from the
canonists. Unlike the common law writ of error, it was a full-scale
review, which included issues of fact as well as issues of law. If the
court whose decree was under review had prepared a full written
record, duly sealed and certified, the case could be decided merely by
scrutiny of the record. 6 In the formative period with which we are
now concerned, it was far more common for a new inquest to be taken
by the Parlement itself. In that event, if witnesses had been examined
by the lower court, they were re-examined. Relevant written documents
were assembled. The whole case was then brought back to the court
for a full rehearing.
The procedure employed by the Parlement became more and more
elaborate and heavily documented. The main reason for this, as I have
suggested, was its commitment to the use of the canonist inquest, with
full-scale interrogation of individual witnesses. The court's examiners
would seldom know the witnesses or the questions that should be
addressed to them. It was natural to expect the interested parties not
only to nominate the witnesses but to submit tentative drafts of appro
priate questions. In a case of any complexity, time would be required,
the memories of the examiners could not be relied on, and the answers
of the witnesses would therefore need to be recorded. Disputes between
the parties would often arise as to the relevance of the questions that
one party had proposed, their conformity to pleadings or the existence
of some privilege; the examiners' rulings on such matters would also
need to be recorded. For reasons such as these, the procedure devised
by the canonists had long before laid heavy stress on the use of writings
at every stage. In organizing the procedure of the Parlement, a busy
court serving a large geographical area, there was the additional factor
of distance. To bring all witnesses to Paris would have been incon
venient and expensive. But if trials could not be decentralized, the
gathering of evidence could. It soon became the practice for the Parle
ment' s examiners to travel to the localities where the witnesses resided,
• This was the procedure described as a hearing on proces as distinguished from
enquete. Under this procedure new facts could not be adduced in cases reaching the
Parlement from the pays de coutumes, though they could in cases coming from the
pays de droit ecrit, Guilhiermoz, Enquetes et Proces, 125-37.

The French Deviation

277

record their proceedings in a proces-verbal, assemble other relevant
documents, and transport the whole mass back to Paris, sealed in a sack.
These were the conditions that produced the need for the rapporteur,
a characteristic and important figure. It was clearly out of the question
to dump a mass of papers in the laps of twenty or thirty or eighty
judges, even if enough copies could be made. The only workable
solution was to appoint someone to read, digest, and evaluate the
evidence. Before long the function of scrutinizing the documents was
recognized as so important that the persons who performed it were
raised in status and became full-scale members of the court itself. 7 The
rapporteur was a single judge, not a member of the examining com
mission, who was assigned to dissect and assemble the raw data brought
in by the examiners and to recommend to his colleagu es how the whole
case should be decided. Individual judges, serving in rotation, thus
assumed a time-consuming and burdensome task in marshalling the
data on which the court must act. To an important degree and quite
rapidly the judicial function in the Parlement was bureaucratized.
By no means all the intricacies in the Parlement' s procedure can be
traced to the adoption of the canonist inquest for the determination of
disputed facts. Other countries and other courts--even some lower
courts in France-had essentially canonist forms of procedure that were
much less complex. But complication was almost inevitable in a colle
giate court that sought by refined methods to examine each case in all
its aspects, with a full rehearing on facts and law together. One can
admire the motives that led the framers of royal policy to reject crude
short-cuts like the early jury and the English writ of error. The proce
dural system that was being developed in the Parlement reflected a
high conception of judicial responsibility. It should not be surprising
that it required many functionaries to administer it and internal
arrangements, through subdivision and specialization, that multiplied
the complexities.
The Parlement of Paris provided a model that was imitated through
out France. It was the highest royal court, recently separated from the
king's own council and a powerful agent of royal policy. It could exert
1
The device of the rapporteur originated in the practice of earlier ecclesiastical
courts, which appointed examiners to review summaries of the evidence that were
prepared in first instance by the lawyers for the contesting parties. Similar examiners,
not members of the court, were employed by the Parlement in the late thirteenth
century. Even after a separate Chambre des Enquetes had been organized, the examiners
were not at first authorized to participate in the decision of cases. In 1316 they were
admitted to membership in the Chambres des Enquetes but with inferior rank, and
it was not until 1336 that they acquired full membership. Guilhiermoz, Enquetes et
Proces, 147, 1S7-63.
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on other courts, both royal and seignorial, direct pressure to conformity
through its powers of appellate review. Knowledge of its procedure
was disseminated far beyond the region of Paris by the expert lawyers,
some of them authors, who practiced regularly before it. A French
reception of Roman-canonist procedure had begun in the thirteenth
century and would probably have occurred in any event, but it seems
quite dear that this particular form of reception was promoted by the
Parlement of Paris, both by its own direct action and by its example. 8
The time soon came when it served more specifically as a model. Its
unmanageable workload, growing as the royal domain expanded, made
it necessary to create independent Parlements in the districts that were
newly subjected to the crown's authority. The provincial Parlements,
whose formal organization did not begin until the fifteenth century,
adopted not only the procedure but the organizational structure of the
Parlement of Paris. The part they played in law and politics will be
discussed at a later stage. The important point now is that in the early
13 00's, when the great post-glossators in Italy were commencing their
work, France was already endowed with a great and influential central
court, closely tied to the monarchy and fully equipped for leadership
if its leadership were to be needed. This was also the period of the
early Year Books in England, when the English bench and bar were
being cast in a mold that would long endure. By this time the size,
procedure, and structure of the Parlement of Paris had already pro
duced working relations between bench and bar that were totally dif
ferent from those in England.
Bench and Bar in the Parlement of Paris (12 5 0- 1 5 00)
In recruiting personnel for the new central court the French crown,
like the early English crown, placed heavy reliance on churchmen.
Archbishops and bishops sat frequently and there were large numbers
of lesser clergy. The appearance of high clergy on the attendance lists
did not necessarily signify that they were permanently committed to
judicial duties. For decades there was much coming and going, by
secular as well as clerical persons of high rank in the royal service. 1
Indeed it was not until 134 5 that the membership of the Parlement
was fully stabilized and judicial appointments became effective for

4.

• This theme is developed by Dawson, Lay Judges, 53-60.
1
Ducoudray, Les Origines du Parlement de Paris, 101, lists 26 high clergy that
appeared on the attendance lists of the Parlement during the reign of Philippe le Bel
( 128 5-13 14). Of these three were archbishops and ten were bishops. Large numbers
appear also in the lists for later reigns in the fourteenth century (Ducoudray, 102-03) .
But large numbers of the high nobility also appeared from time to time (Ducoudray,
104- 14) .
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more than one year. 2 Long before this, however, a stable corps of
regulars had actually been carrying the main burden of judicial duties.
Of these roughly half were members of the clergy. This was royal
policy, repeatedly reaffirmed. The royal ordinances, beginning in the
late 1 200's, that fixed the totals of the Parlement's membership, regu
larly specified an approximately equal division between clerical and
secular personnel. 3
There were special reasons why the crown drew so much legal talent
from the clergy. It will be recalled that legal training at the University
of Paris had been restricted to canon law. 4 Canon law of course had
borrowed the vocabulary and conceptual framework of Roman law.
The connections between them were always close; indeed, the great
Italian doctors were normally doctors of "both laws." But the subject
matter of canon law was mainly concerned with problems of church
administration and internal discipline; the students it attracted were
most likely to be those who aimed at careers in the church. The other
great center of legal studies in northern France was the law school at
Orleans, which did indeed teach Roman law, but this school had been
founded by the Papacy for the education of the clergy. Its graduates,
members of clerical orders, were recruited into the royal service and
especially into the judicial branch as it was organized after 1 250. They
formed an important element in the group of legists that not only
developed the Parlement' s procedure but also served the monarchy in
many other ways-in diplomatic missions, through the political theories
they contributed and their administrative skills. 5
• Esmein-Genestal, H.D.F., 368-69; Jules Viard, "La Cour (Curia) au Commence
ment du XIVe Siecle," Bibliotheque de !':Ecole des Chartes, 1916, 76, and 1918, 60.
The latter author describes the fluidity of the relations between the Parlement and the
royal council, which retained residual j udicial functions throughout the early decades
of the fourteenth century.
3
Aubert, Parlement (Origine), I 11-14, 23-27, 3 5-37. There were numerous ordi
nances in the next two centuries, changing the numbers in the various chambers and
changing the ratios slightly. Through much of the fifteenth century clergy actually out
numbered the "lay" members. Attempts by the crown to alter the basic ratios, by
appointing persons who were not in orders to j udgeships reserved for clergy, were
bitterly resisted and caused major internal conflict in the Parlement. E. Maugis, His
toire du Parlement de Paris ( Paris, 1913), I 75-77 [hereafter cited as Maugis,
Parlement}.
• The royal ordinance of 1312 on the subject appears in Decrusy, Isambert, Jourdan,
Recueil General des Anciennes Lois Frarn;aises, III 21 [hereafter cited as Isambert,
Anciennes Lois Franc;aises}. This ordinance, after reciting the great need for adequate
training in theology, threw in the reason that "in affairs and in court cases that do
not involve spiritual questions or the sacraments of the faith, our realm is principally
governed by customs and usages and not by the written law." The ordinance then
went on, however, to confirm the privileges of the law school at Orleans.
• E. M. Meijers, :Etudes d'Histoire du Droit, III 8-21. The author points out on
pp. 6-8 that the University of Orleans was "une ecole d'enseignement superieure pour
le clerge," founded by Clement V for this p urpose and in the thirteenth century having
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The rewards in wealth and influence that came through royal service
attracted not only the graduates of the Orleans law school but the law
professors themselves. At the point of its highest prestige the law
school at Orleans had nine or ten professors. 6 Of this number all but
a few apparently moved into royal service, after teaching careers that
seldom exceeded ten years. This turnover in the instructional staff
impaired the quality of the work at Roman law school of Orleans and
accelerated its decline, which set in during the fourteenth century. 7
By this stage it had become apparent that in France, as in the Roman
principate, careers in government service had been opened up for
lawyers with talent and ambition. Men of learning would still be
needed, but they could not count on the highest rewards by remaining
neutral, far above political strife, like the Italian doctors of Bartolus'
time. French law had already begun to develop by other means than
by the piling up of consilia, drafted by the learned men. Men with
superior legal training could find more interesting, honored, and profit
able work by attaching themselves to the monarchy.
It would be difficult to say whether all the fifty to eighty or more
j udges of the fourteenth century Parlement of Paris had superior legal
training. Certainly the complications of its procedure were such that
a conscientious judge would need considerable expertise, especially
when he was assigned to the task of rapporteur and was required to
work his way through the mounds of paper that were brought in by
examining commissions. Two treatises on the internal procedure of the
Parlement were written in 133 7 by an older judge in the Chambre des
Enquetes for the instruction of his junior colleagues. They reveal not
only clergy as faculty and students. Its foundation he fixes in the year 1235 ( p p .
22-29). The careers and contributions o f fourteenth century lawyers in royal service
are described by Franklin Pegues, The Lawyers of the Last Capetians (Princeton, 1962) .
• Meijers, III 65.
• Meijers, III 25-27. Professor Meijers' comment is important enough to deserve
quotation: "Because of the fact that the study of civil law was the best means of
reaching high p olitical office, the p rofessorship at Orleans soon became nothing more
than a stage on the route to high secular and ecclesiastical dignities. Jn this respect
there is a great difference between Orleans and the Italian universities of the same
period. Whereas in Italy the professors of civil law were all secular persons, who for
the most part remained attached until death to the occupation they had chosen, at
Orleans they were all religious, who stayed at their posts rarely more than ten years.
Frequent changes of professors must have had effects on the value of their teaching
and their scientific work, and this explains why the importance of the University of
Orleans for [Roman law} studies diminished as rapidly as it had grown. While its
juridical organization dates from the beginning of the fourteenth century and during
that century the number of its students, French and non-French, is still considerable
and they remain zealous propagandists of Roman law, the University of Orleans is
nevertheless on the path to decline."

The French Deviation

281

only the intricacies of the system but the skill, care and thoroughness
that were ideally required in evaluating evidence and framing decrees. 8
It was noteworthy evidence of prestige and power already acquired
that the Parlement itself was soon given control over the choice of its
own personnel. The first stage came in the 134O's, when special com
missions, chosen from the existing membership of the court, were
allowed to present to the king the names of suitable appointees. 9 In
1389 the Parlement was given the power to exclude from its sessions
persons who did not hold permanent appointments and whom the
Parlement did not consider "suflicient."1 0 Then in a series of royal
ordinances, beginning shortly after 1400, elections by the Parlement
itself were expressly authorized wherever two or more candidates pre
sented themselves for a vacancy. Since usually there were two or more,
formal election by the Parlement was for decades the normal mode of
recruitment, being displaced in the later 14OO's by a system in which
the king chose one from a panel of three presented to him by the
Parlement.11
The standards employed by the Parlement in its choice of members
were not explicitly formulated. Decisions as between the competing
candidates were by majority vote. There was apparently much lobbying
and influence-peddling. The social rank of the candidates, family con
nections, and the favor of the great men of the realm were often taken
into account in the voting. 12 Even in the fifteenth century there were
traces of the phenomenon that was to be so prominent later-the
transmission of offices from father to son or between other close rela
tives.18 But at least it seems that during the fifteenth century substan
tially all the appointees had degrees in either Roman or canon law.
Some were lawyers who had practised before the Parlement itself or in
• The two treatises, interconnected, gave the procedural rules of the Chambre des
Enq11etes itself and of examining commissioners. They have been published, with a
most valuable introduction, by Guilhiermoz, Enquetes et Proces, 181-264. The author
of the treatises was a cleric, who knew canonist procedure well and occasionally cited
some of the famous writers on the subject, but who clearly aimed to describe French
law and procedure as he knew it in the Parlement. Guilhiermoz, "Introduction,"
xvi-xvii.
• Aubert, Parlement ( Origine) , I 44-45.
0
' Maugis, Parlement, I 6-7, pointing out that this ordinance was directed toward
exclusion of the casual visitors, claiming the right to attend by virtue of special royal
grants or their own high rank, and did not apply to the regular membership of the
Parlement, as Aubert had contended.
11
Aubert, Parlement (Origine) , I 52-63; Maugis, Parlement, 7-15, the latter author
carrying his account only to the year 1418. The system was not always adhered to,
especially under Louis XI ( 1471-1483) who sought to evade it and quite often suc
ceeded, over the resistance of the Parlement.
12
F. Aubert, Le Parlement de Paris de Philippe le Bel a Charles VII ( Paris 1886) ,
I 66-70 [ hereafter cited as Aubert, Parlement (Philippe le Bel) ] .
" Aubert, Parlement (Origine) , I 63-67; Maugis, Parlement, I 20.
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the Chatelet ( in effect, the royal baillage court) of Paris. 14 Others had
served in ecclesiastical courts, the seignorial courts of the high nobility,
or in university faculties in the large and diversified territory over
which the Parlement had jurisdiction; it seems likely that some effort
was made to ensure some kind of geographical representation.15 Cer
tainly many more factors were taken into account than the skill in oral
pleading that had come to be a prerequisite for promotion to the
English bench. But among the men who prevailed in the competition
for seats on the court, there must have been many who were fully
competent and well trained for their tasks.
Well before 1 300 a bar had been organized at the Parlement, with
a division between avocats and procureurs that corresponded roughly
to the English division between narrators and attorneys. Again our
main interest is in the avocats, the pleaders. A royal ordinance of 1 274
provided that all persons who wished to plead before any royal court,
including the Parlement, must take an oath to be renewed once a year
that he would not plead unjust causes, charge excessive fees, and so
on.16 By the 1 340's, perhaps earlier, all lawyers regularly practicing
before the Parlement had to be inscribed on an official list and in 1 342
they were organized by a royal ordinance into a special society, the
Brotherhood of Saint Nicholas. 17 The Parlement, then and later, had
general powers of discipline over both avocats and procureurs, but
there is nothing to indicate any formal procedure for examining their
training or qualifications.18 Nor was the Brotherhood of Saint Nicholas
an Order of the Coif or a vocational training center like the Inns of
Court. Its primary purpose was to promote religious observances by
members of the bar and all persons who practiced regularly before the
Parlement were members. But it is interesting to note that in the first
list of registered avocats that has survived, dating from 1 343, there
appeared only fifty names, 19 as against the eighty or so judges that
were soon to compose the regular membership of the Parlement itself.20
" Aubert, Parlement (Origine) , 77-78, referring to a case in 1463 in which a special
royal dispensation was needed to admit a man who was not licencie en droit.
"' Maugis, Parlement, 18-19.
1
• Isambert, Anciennes Lois Fran�aises, II 652. The ordinance of 1274 was reiterated
in substantially the same terms in 1291. Isambert, II 690.
17 The formality of registration is described by R. Delachenal, Histoire des Avocats
au Parlement de Paris, 1 300-1600 (Paris, 188 5 ) , 3-5. The legislation creating the
Brotherhood is quoted by Gustave Ducoudray, Les Origines du Parlement de Paris
(Paris, 1902 ) , 226-28, and its functions are described by Delachenal, 34-50.
18
Delachenal, 6-10.
19
Ducoudray, 217. A partial list appears in Delachenal, 398-99, containing a total
of 45 names, of which two are marked "decessit" and ten are marked "novi."
20
Above, section 3, note 2. Actually in the year 1340 the total number of judges
probably exceeded 100, for in that year there were 92 members of the Grand' Chambre
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The bench at this stage was almost twice as large as the group of
pleaders that practiced before it.
The skill and training of the avocats can only be surmised, from
scattered evidence. Probably most of those who practiced before the
Parlement in the fourteenth and :fifteenth centuries had at least a licence
in either Roman or canon law, though there is no evidence that this
was a formal requirement. 2 1 Some of them were actually members of
the clergy, despite the efforts of the church to discourage practice before
lay tribunals by men in holy orders. 22 Among the leaders of the Parle
ment's bar there were certainly some men of first class ability, who
became immensely wealthy and who by their writings or political
activities achieved great prominence in their own times. 23 Some of them
served for stages in their careers as avocats du roi, specially appointed
and specially paid to represent the king's interests in litigation; like
the king's serjeants in England they were usually men who had proved
their competence through years of practice. But there were only two
avocats du roi until 1465 , when the number was raised to three.24
Unlike the English serjeants-at-law they did not become the cadre from
which judges were to be exclusively chosen. There were many other
lawyers who were never appointed as avocats du roi but who never
theless achieved high distinction. Even the lesser men, if they were at
all active, needed a considerable amount of knowledge and intelligence
to work their way through the labyrinth of the Parlement' s procedure.
Thus by 135 0 there had appeared in the capital city a fully organized
bench and bar, in both of which there were included some trained and
skilled professionals. From daily interchange in a busy court, some form
of case law could emerge.
The first problem, however, was to maintain an effective interchange
in a court that was already so large. The conditions of intimacy between
bench and bar that existed in Westminster Hall could hardly be repro
duced in a court consisting of eighty judges. The environment in the
Parlement of Paris was also very different from that to be found in
French lower courts, where the advisory councils, largely composed of
and Chambre des Requetes, not counting the Chambre des Enquetes which had pre
viously had a regular complement of about 40 members. Aubert, Parlement ( Origine) ,
I 12, 24, 36.
21 Delachenal, 6-10.
22 Ducoudray, 2 19-20 .
23 Ducoudray, 2 2 1-26.
24 Aubert, Parlement (Origine) , I 170-75; Delachenal, 163-70. The avocats du roi
were allowed to engage in private practice until 1 579 when this was forbidden by
royal ordinance. Delachenal, 172-78. They were at all times under the supervision of
a more important official, the procureur general, who had very broad responsibilities
for safeguarding royal interests and maintaining public order. Aubert, I 141-69.
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local lawyers, had the closest connection with current litigation and
were directly consulted in doubtful cases. The Parlement' s sense of its
august status as the highest court of the monarchy must actually have
been somewhat enhanced by its enormous size, as well as by its con
tinuing ties with the central council of the king. There were to be no
Sergeants' Inns where judges and leading lawyers could carry on infor
mal debates on the legal issues first raised in the courtroom. Indeed a
royal ordinance of 13 18 forbade the j udges of the Parlement to "drink
or eat" with either litigants or lawyers "for too much familiarity engen
ders great evil. "25
The divisional organization of the Parlement interposed barriers of
another kind. The Grand' Chambre, which in 1345 was stabilized at
thirty-three members,26 had general leadership and supervision over the
other chambers of the Parlement. Litigation in the Parlement invariably
commenced with an oral statement of claim and defense, presented
before the Grand' Chambre. 21 At this point the avocats had an im
portant role, for the allegations they presented were then written down
and were controlling at every stage thereafter. The written statement of
claim or clefense ( the intendit) must correspond precisely with the
allegations made orally before the Grand' Chambre, whose j udges took
an active part in policing this requirement.28 The avocats also prepared
articles, which listed the facts they proposed to prove by witnesses or
documents; the articles of each party must also correspond with th e
statements made in his intendit. The process of collating these manu
scripts and of ensuring their conformity with oral pleadings could
become extremely complicated and might stretch out over months or
years. The frequent claims by one party or the other that some deviation
had occurred would be passed on by the Grand' Chambre. In some rare
cases the Grand' Chambre could render a final decision when the case
was first presented or after the documents had been assembled. Most
25
Art. 18, ordinance of 1318, in Isambert, Anciennes Lois Franc;aises, III 194. By
the later ordinance of October 1446 (Isambert, IX 152, art. 6) the prohibition was
made to apply only where lawyers invited judges to eat and drink with them or where
expenses were to be paid by clients who had cases then pending.
Similar prohibitions on fraternization between judges and lawyers ("in order that
the j udges be freed of all suspicion" ) appear in the ordinance of 1555 (I, sec. 13 )
regulating the German Reichskammergericht.
25
Aubert, Parlement ( Origine), I 12.
2 1 Guilhiermoz, Enquetes et Proces, 3-4.
28
Guilhiermoz, Enquetes et Proces, 10-13. Guilhiermoz, "De La Persistance du
Caractere Oral dans la Procedure Civile Fran1:aise," N.R.H., 1889, 21, discusses at
greater length the duplication and wasted eifort that resulted throughout the Ancien
Regime from the eifort to combine with oral pleadings an essentially written procedure
of a type that canonist modes of proof almost inevitably required.
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of the time, however, a new inquest would be needed,2 9 and in that
event the case would be routed into the Chambre des Enquetes, which
would then take over completely. The lawyers would lose all touch
with the case until the Chambre des Enquetes had assembled all the
evidence, drafted its own proposed decree, and sent it back to the
Grand' Chambre for final promulgation. 30
As a result the role of the avocats was fractionated, as was the work
of the judges themselves. The avocats must have needed much skill
and precision in their initial oral pleadings and in preparing the
elaborate documentation that was superimposed on the oral pleadings;
in this whole time-consuming and cumbersome procedure the avocats
had an active role and frequent opportunities to address the court.
But after the case left the Grand' Chambre, the whole initiative passed
to the court and its officials. In the Chambre des Enquetes before 155 0
the lawyers were not heard at all. 31 The evidence was collected by the
examining commission that this chamber appointed and was reviewed
and dissected by its own rapporteur. The parties and their avocats were
not told what the witnesses had testified and the draft decree would
not recite either :findings of fact or grounds for decision. When the
case returned to the Grand' Chambre and oral arguments were re
opened, the avocats had to stumble their way through the darkness that
had surrounded the case throughout its most crucial stage.
It might seem that this two-stage division, between pretrial pro
ceedings and court-controlled inquest, imposed no greater limitation
than the sharp division in England between the pretrial stage of oral
pleadings and the extraction of a verdict from a local jury. It is true
that an English lawyer of the fourteenth or :fifteenth century would
seldom discover the ultimate bases of the jury's verdict. But oral
pleadings in English procedure aimed to reduce to the narrowest pos
sible compass the issues that would be left for a jury's decision; as the
ritual of oral pleading grew more complex the process of elimination
compelled pleaders as well as judges to make responsible choices. These
choices became, through the Year Book reports, a publicly known and
expanding part of the English legal tradition. The function of pretrial
maneuvers in the Parlement's procedure was entirely different-it was
29
Guilhiermoz, Enquetes et Proces, Introduction, viii; Aubert, Parlement (Origine) ,
II 79-81.
30
Guilhiermoz, 1 38-64, discusses the procedure in the Chambre des Enquetes and its
subordinate role in relation to the Grand' Chambre. A more general account, relying
mainly on fifteenth century sources, appears in Aubert, Parlement ( Origine) , II
79-86, 114-21.
3 1 Guilhiermoz, 157-58, and Introduction, viii-xii, pointing out that oral arguments
were heard in the Chambre des Enquetes after the middle of the sixteenth century.
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to expose the whole case. The impulse of the lawyers was to be prolix,
to multiply their articles, to evade the limits on the number of questions
that could be addressed to witnesses. 32 For the court's decision would
be on the whole case. Responsibility for assembling it in all its elements
was assumed by the court, after the means by which it could inform
itself had been organized through protracted debate. It was therefore
a matter of crucial importance that when the court moved to this
second stage, all connection with the lawyers was effectively severed,
the whole initiative passed to the court, and its work became shrouded
with secrecy.
The secrecy was greater than it needed to be. For example, it was
not of the essence of canonist procedure that the testimony of the
witnesses should be withheld from the parties. In canonist-inspired
systems generally and even in some French lower courts the normal
practice was to "publish" the evidence after the inquest was com
pleted-that is, to supply the parties with copies of the examiners'
record showing the answers of the witnesses to the questions asked.
Eventually, in the sixteenth century, royal legislation made publication
mandatory in the Parlements. 3 3 Nor was it at all inevitable that the
decrees themselves should disclose none of the court's findings of facts
and none of the motives for its decisions. The early decrees of the Parle
ment often contained brief recitals both of facts found and of grounds
for decision. It was not until the early 1320's that this practice was
abandoned. 34 The change may have been inspired by a royal ordinance
of 1320 that was addressed to a somewhat different problem. The
ordinance directed that the court be cleared of unauthorized persons
when it retired to deliberate at the last stage before reaching decision.
The declared purpose was "in order that secrecy be better preserved." 35
Then an ordinance of 1344 made the mandate for secrecy still more
32 The difficulties in restraining these impulses of the avocats are described by Guil
hiermoz, 12-19, who reports (p. 14) an instance in 1332 where 68 articles were pre
sented by one avocat and another about 1 370 where there were 262. Since each party
was limited to 10 witnesses for each article the tendency was not only to add more
articles but to use other evasive tactics as well.
33
Guilhiermoz, 73-74, discusses fourteenth century practice. The royal ordinance of
August 1539, art. 86 (Isambert, XII 617), required publication of enquetes in civil
cases in all courts except the Parlement of Paris. The ordinance of May 1579, art. 150
(Isambert, XIV 417), extended the requirement to all cours souveraines.
•• Guilhiermoz, 154; T. Sauve!, "Histoire du Jugement Motive," Revue du Droit
Public, 1955, 5, 10-25.
35 Ordinance of 1320, arts. 6 and 7 (Isambert, III 254-56) provided first (art. 6)
that Thursdays should be set aside for judging cases that had been pleaded and that
when the Parlement then went into conseil for the purpose of deciding the chamber
should be emptied of notaries and "toutes autres gent" except those appointed to hold
court. The exclusion of all persons not specially authorized was then reiterated (art. 7)
"in order that secrecy be better preserved."
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explicit; even after decrees had been pronounced the members of the
court were forbidden to disclose the grounds for the decisions reached.
The ordinance of 1344 also disclosed a practice that had already devel
oped, of exacting oaths from members of the court that they would
not reveal at any time the grounds on which the court had acted. 36
The explanation for these restrictions probably must be found in
the Parlement' s continuing tie with the king's central council and its
involvement in high royal policy. Until the 1340 ' s leadjng magnates
and royal officials still attended its sessions from time to time, and its
relations with the council were extremely fluid. Though much of its
business was strictly routine, the wide reach of the powers already
acquired enabled it to inject itself into issues of the greatest conse
quence. It will be recalled, for example, that among the king's restive
vassals-in-chief there was one who was also king of England and who
had claims to the French royal succession that were to lead to the
Hundred Years' War. As the long arm of the Parlement's appellate
review was stretched over the courts of the great seignories, it could
be much more convenient for the French crown if some contests that
were charged with politics but conducted under judicial forms could
be settled without public discussion of the grounds for decision. 87
Additional reasons for secrecy were advanced by a judge in the
Parlement, writing in 1336. This was the member of the Chambre des
Enquetes who prepared the handbook, already mentioned, for the
instruction of his junior colleagues. He expressed his own sense of the
Parlement's mission as an emanation of unrestrained royal power. He
explained the form in which decrees should be drafted and emphati
cally declared that they should never disclose either the facts found
or the grounds for decision:
For it is not good that anyone be able to j udge concerning the
contents of a decree or say "it is similar or not"; but garrulous
strangers should be left in the dark and their mouths closed, so
that prejudice should not be caused to others. . . . For no
one should know the secrets of the highest court, which has no
" Ordinance of 1344, arts. 1 4 and 1 5 ( Isambert, IV 498, 503 ) , provided ( art. 14)
that after decrees had been published "no one, no matter who he may be" should
disclose the opinions held by the court," for in doing so he would violate the oath
he has taken "to guard and not reveal the secrets of the court." But article 1 5 also
stated that the oaths of secrecy had nevertheless been violated "and one could give
many examples as many of the lords [of the ParlementJ know." The passage then
goes on, in the wheedling manner that was common in royal ordinances of this period,
to explain that secrecy was important and should be maintained.
31 Sauve!, "Histoire du Jugement Motive," Revue du Droit Public, 195 5 , 5, 10-25,
suggests this thought in somewhat different language but then adds the unconvincing
reason that the local customs were becoming better known so that disclosure of
motives was less needed.
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superior except God and which sometimes decides contrary to the
rigor of the law or even contrary to the law, for a cause that is
just according to God, its superior, where perhaps it would not
be thought just to proceed according to the law. The law does
not bind the king, who is superior to and absolved from the laws.
This happens from time to time for reasons that should not be
stated or disclosed to anyone.38
He then suggested that the Parlement' s powers of free decision would
not produce untoward results, since the judges were not only wise
but expert. 39
This vigorous and experienced judge was not alone in the claim he
made that the Parlement, as a "sovereign court," was free to depart
from existing law. For example, an author who wrote not long there
after made the point that its "equity" powers made it useless to rely
on the Parlement's decisions as a guide to its future actions.40 Like
other powers of free decision, such claims if maintained could also
mean in the future, creative powers to refashion French law.
It would have been strange indeed if the judges of this great royal
court had been subjected to judicial inquisitions in an Italian type of
syndicate court. It is true that inferior judges who had erred could
be punished under the ancient Germanic false judgment procedure.
Charges of false judgment could be brought against the judges in the
older forms of local lay tribunal; so long as they survived, reversal
of their judgments brought money .fines for their erring members. But
even in the fourteenth century royal judges, in courts from which
38
"Style de Ja Chambre des Enquetes," sees. 164-66, published by Guilhiermoz,
Enquetes et Proces, p. 221.
89
The author of the "Style de Ja Chambre des Enquetes," in the passage above
quoted ( sec. 166), went on to give an extensive list of all the variable factors that the
Parlement should take into account-different kinds of wrongs, frauds, the " simplici
ties" of the young, of widows, paupers and the power of their adversaries-and
concluded that these elements "are carefully weighed through the wise judgment of
expert judges" ( ex bono judicio dominorum expertorum).
40
Jacques d'Ableiges, late fourteenth century author of the Grand Coutumier de
France ( discussed below in section 5, note 32), expressed the thought: "In any case
it is not at all wise to pattern oneself on the judgments or proceedings of the Parle
ment, for the court is not bound or obligated by any law or procedure in such a way
that it cannot act to the contrary when it wishes, for it is the greatest court in the
kingdom and the king is emperor in his realm and can make and unmake Jaws and
ordinances if he pleases; though other courts are bound by their rules of procedure."
( Quoted from a manuscript version by Guilhiermoz, Enquetes et Proces, 152, with
further comment on the Parlement's "equity" powers.) The "equity" powers of the
Parlements are also discussed by G. Boyer, "La Notion d'liquite et son Role dans la
Jurisprudence des Parlements," Melanges Offerts a Jacques Maury (Toulouse, 1960 ) ,
257, and Dawson, "The Equitable Remedies of the French Chancery," Festschrift fiir
Ernst Rabel (Tiibingen, 1954) , 99, 126.
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laymen had disappeared, were exempted from these archaic sanctions. 41
For some time thereafter the notion was to survive that a judge who
acted through fraud, extortion, or perhaps even "manifest error" could
become personally liable to the losing party. It was reasserted by royal
legislation in the sixteenth century and extended in the seventeenth
to include violations of royal ordinances. But such liabilities, if enforced
at all, applied at most to inferior judges. 42 The Roman law doctrines
that in Italy had provided the formal justification for the syndicate
courts, were known in France but in practice they were disregarded.48
For in France there was no political vacuum of the kind that produced
the Italian syndicate courts, with their far-reaching consequences in
exalting the opinions of the learned men. A royal system of appellate
review, surmounted by the Parlement at the summit, provided controls
over inferior judges. As to the Parlement itself, there could be no
question of disciplining its members for departures from existing law,
especially as schoolmen might define the law. Many of the judges
were experts themselves, probably as expert as the French academics.
In any event, if they were accountable it was to the king, whose powers
of free decision, they believed, had been delegated to them.
If the innovations of the Parlement were to have lasting effect,
means must be found to record and transmit them. Means were soon
41
In Dawson, Lay Judges, 54 and 62, I have pointed out that the canonist appeal,
introduced in 12 58, was grafted on the ancient false judgment proceeding and that
fines for false judgment continued to be assessed against "the men" who had rendered
false judgments. Du Breuil, Stilus Curie Par!amenti ( ed. Aubert, Paris, 1909 ) , 1 5 9-60,
makes it clear that royal judges, in courts that had lost their lay personnel, were
exempted by the fourteenth century. Royal ordinances of the sixteenth century pre
served fines for false judgment by seignorial courts, but these ordinances were disre
garded in the absence of serious fault. George Louet-Julien Brodeau, Receuil de
Plusieurs Arrests Notables, 0, som. 4 ( vol. II, 270 in the edition of Paris, 1742 ) .
42
Royal legislation on the subject is quoted by Andre Henry, La Responsabilite des
Magistrats en Matiere Civile et Penale, Dalloz 1933, Chron., 97, and discussed by
Vernadeau, De l a Responsabilite des Fonctionnaires de I'Ordre Judiciaire ( Paris,
1907 ) , 14-28. Brodeau-Louet, Arrests Notables, I, som. 14 (vol. I, 900 ) , testified that
the personal liability of judges for "manifest error" provided by royal ordinance was
construed to require fraud or extortion as well. There were a number of other specific
faults that later ordinances made ground for personal liability but they were greatly
narrowed by judicial construction. M. Jousse, Traite de !'Administration de la Justice
( Paris, 177 1 ) , I 480-88; note of De la Combe to Brodeau-Louet, Arrests Notables,
I 903-06. By legislative decree the Parlement of Paris in 1699 ordered that no damage
action should be brought against a lower court judge without prior authorization of
the Parlement and in their own districts other Par!ements followed this example.
P. J. Brillon, Dictionnaire des Arrets ( 2 d ed., Paris, 1726) , V 474, 477. The Parle
ments at all times clearly considered themselves exempt, so that as in Germany the
threat of personal liability became a sanction, rarely used, to impose discipline on
lower court judges.
" Brodeau-Louet, I 901, stating that "the tests and distinctions" as to when a judge
/item suam facit were well known, but "haec questio potius est scholae quam fori."
This testimony is confirmed by Bernard de l a Roche Flavin, Treize Livres des Parle
mens (Bordeaux, 1617 ) , X, c. 34.
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found. But there remained great barriers to be surmounted, barriers
that arose from the court's own size, from diffusion of responsibility
within it, and from the secrecy imposed on its membership. As a
result it took time for a workable system of case law to be contrived,
a much longer time than in England.
5.

The Law Reports Before 1 600
The earliest collections of j udicial decrees were apparently intended
for internal use by members or clerks of the courts themselves. Among
those that have survived the earliest series comes, not from the Parlement
of Paris, but from the Exchequer, the ducal court, of Normandy. Official
records of the Norman Exchequer apparently antedate the rolls that the
Norman dukes maintained, as kings of England, in their English
central court. 1 The rolls of the early Norman Exchequer have not sur
vived, but selected extracts were copied out by a clerk of the court for
the period from 1 207 to 1 243. Most of the entries are extremely bare
and unadorned, giving the names of the parties, the action taken, and
only an occasional glimpse of the reasons. 2 For the Parlement of Paris
a similar series, though much fuller in content, gives copies or sum
maries of selected decrees that were rendered between 1 254 and 1 3 18.
This series was prepared by clerks of the court, apparently for the
court's own use and guidance. The entries read very much like Bracton's
Note Book. They follow a rough chronological order, give the names
of the parties, the nature of the dispute, the facts established, the
decision rendered, and often a brief statement of the reasons. The com
pilers clearly had access to the court's own records. Excerpts found
their way into private hands, but the care employed in preparing and
preserving it mark it as an official enterprise. 3 There were a few
1 Leopold Delisle, "Memoire sur Jes Receuils de Jugements Rendus par l'lkhiquier de
Normandie sous les Regnes de Philippe-Auguste, de Louis VIII et de Saint Louis,"
published as an appendix to his edition of the Receuil de Jugements de 1'1ichiquier de
Normandie au XIIIe Siecle ( 1207-1270 ) . On page 268 Delisle refers to entries in
the Exchequer rolls as early as 1 180, whereas the surviving series of English plea
rolls does not start until 1 194.
2 Delisle, cited in preceding note, pp. 4- 171. On pages 2 5 5-72 the editor gives
his
reasons for concluding that the series was prepared for official use by a clerk of the
court. From diverse sources the same editor also collected and published (Delisle, pp.
172-97 ) summaries or copies of entries on the Exchequer rolls for the period 1 2431270. A short series of the same kind, for the period 1244-1248, was published by
L. Auvray, "Jugements de 1'1ichiquier de Normandie du XIIIe Siecle," Bibliotheque
de l"1icole des Chartes, 1888, 63 5, and a version giving translation into French of
entries from 1 207 to 1246 appears in M. A. J. Marnier, Etablissements et Coutumes,
Assises et Arrets de 1'1ichiquier de Normandie au Treizieme Siecle ( Paris, 1839 ) ,
1 1 1-201. The relationships between these various texts are discussed b y Robert Besnier,
La Coutume de Normandie, Histoire Externe ( Paris, 193 5 ) , 1 18-21.
3 There has been much debate over the question whether Les Olim (so-called because
one register starts with the word Olim) were a private compilation, as some have
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instances in which the compilers of this series referred to prior decisions
rendered in similar cases; the Parlement itself occasionally disclosed its
desire to conform to past decisions. 4 A developed theory of precedent
would have been premature at this stage. But it was at least an impor
tant symptom that in both the early Norman Exchequer and the early
Parlement of Paris court officials found it worth while to collect
important decisions for the court's own ready reference, despite the
considerable effort required. 5
contended. The clerk who began the series, Jean de Mont!U<;on, apparently acted on
his own initiative but it acquired increasingly an official character. Chenon, H.D.F., I
543-45, and Ducoudray, Les Origines du Parlement de Paris, 262-71, discuss the whole
question.
From the thousands of entries that appear in the four large volumes of Les Olim
in Beugnot's edition (Paris, 1839-1848), it is of course impossible to reproduce a
fair sample, but one entry should indicate sufficiently the kind of information supplied
and the extent to which reasons were disclosed. It appears in Les Olim, I 275, # 3
and comes from 1268:
"The Abbot of Nogent-sous-Couey having complained of the Lord of Couey for
that they without cause pulled down a wall that partly enclosed the vineyard of the
abbot and convent, and they praying that the wall be rebuilt and that they be indemni
fied for the wrong, the king ordered that the truth be found concerning this pulling
down. Thereafter, an inquest having been made and returned to the court by Walter
Bardin, bailli of Vermandois, joining with him Henry Berard and Ralph Paire,
echevins of Laon, and this inquest having been diligently examined; because it was
found that the said wall was pulled down by night by the people of the Lord of
Couey, and not in the exercise of [ rights of} justice, the court orders the bailli that
he compel the people of the Lord of Couey to rebuild the said wall, saving to the
Lord of Couey nevertheless in all respects his right, if any he have, by which the said
wall may be otherwise pulled down."
• For example, Les Olim, I 730, no. 14, contains a statement, dated 1268, of the
custom of the lie de France concerning the rights of a married daughter in ancestral
property. The statement declares that if she had a brother of the full blood at the
time of her marriage, the brother must supply her with the funds to repurchase
ancestral property that had been sold out of the family. The clerk who inserted the
statement added the comment: "And this I saw done in [the case of} the sister of
Droco de Mello and the wife of Ralph, daughter of Nigel." The rare instances in
which similar cross references appeared in English plea rolls of the thirteenth century
are referred to above, Chapter I, section 1.
Andre Sergene, "Le Precedent Judiciaire au Moyen Age," N.R.H., 1961, 224, and
359, discusses the whole question of precedent in thirteenth and fourteenth century
France. He provides examples (pp. 241-54) of particular prior decisions, identified by
the names of the parties, which the Parlement in the period of Les Olim declared it
felt constrained to follow. The author also found a few examples of citations by the
parties to prior cases, though with a mixed record of success. The most interesting
feature of his whole discussion is the "repugnance" he expresses for the conclusion
pointed to by the evidence he assembles-the conclusion that judicial decisions became
an important source of legal rules in medieval France. After declaring that an explana
tion of any such phenomenon would present a problem that "seems insoluble," he
himself concludes (pp. 367-70) that after all judicial decisions are merely another
form of custom and that their persuasive force can be explained in this way. A very
diffe1·ent view of the whole matter of precedent in medieval France and a much needed
corrective are provided by Frederic Cheyette, "La Justice et le Pouvoir Royal a la Fin
du Moyen Age Fram;ais," N.R.H., 1962, 373.
• Another serie s of entries taken from the Norman Exchequer covering the period
from 1276 to 1294, has been published by Ernest Perrot, Arresta Communia Scaccarii

292

The Oracles of the Law

Lawyers also soon showed an impulse to keep their own records of
court decisions. Again it seems that Normandy had a head start. There
survives one isolated fragment of a primitive law report referring to
cases decided in Norman bailliage courts as early as 1234 -1237. It is
a strange mixture. Some of the entries are brief accounts of decisions
rendered in actual cases, with names and dates. At least an equal
number are brief propositions, not connected with any particular case,
though even here the author purports to be telling what he has learned
by attending court sessions. 6 Another collection, referring to decisions
of the Norman Exchequer rendered shortly after 136 0, gave fuller
statements of facts and of the legal problems involved, but dates and
names were omitted. The main emphasis was placed on stating the
rules that the court had announced or that the reporter extracted from
what the court did.7
Decisions of the Parlement of Paris had in the meantime been exten
sively used in a manual on its procedure that was written about 1330.
The author, Du Breuil, was an active and successful lawyer who prac
ticed regularly before the Parlement and was able to cite numerous
cases in which he himself had participated. But he cited many others
beside, to a total of 130. His text was widely copied and most influen( Caen, 1910). But these take the form of abstract propositions, sometimes omitting
names of the parties or other details and purporting merely to state the conclusions
that were reached in Exchequer decisions. The series running from 1276-1290 became
very well known to Norman lawyers and was much used in later writings on the
custom of Normandy (Perrot, 1-3). It seems to be intermediate between the official
or semi-official series and the practitioners· notes that are discussed below.
The contemporary registers of important decrees of the Parlement of Paris end in
1318 and were apparently not continued thereafter, though modern scholars have
carried a similar series to 1350 ( Chenon, H.D.F., 545-46). The Journal of Nicolas de
Baye, published by Alexandre Tuetey (Paris, 1885), gives a fascinating picture of the
internal workings of the Parlement of Paris from 1400 to 1417, but it was a private
diary recording current events as seen by the chief clerk of the court. It reports the
results of many cases, but can hardly be classed, in any sense of the phrase, as a book
of law reports.
• M. A. J. Marnier, Iltablissements et Coutumes, Assises et Arrets de 1'1lchiquier de
Normandie au Treizieme Siecle 89-109.
1 R. Genestal & J. Tardif, Atiremens et Jugies d'Eschiquiers (Caen, 1921). The
entries usually begin with "One should know" or "It was adjudged." Very rarely
(as in entries nos. 73, 76, 78, 83, 101, and 104) brief summaries are given of the
oral pleadings made by or on behalf of the parties, but many contain no more than
appears in entry no. 74: [It was adjudged that} "if a man dies seized of property
as his inheritance and a demand is made on his son who is within age, the infant
will be maintained in the seisin that comes to him from his father and will not
respond until he is of age."
Besnier, La Coutume de Normandie, 122-23, surmises that this series was compiled
in the late fourteenth century, the earliest date mentioned being 1367. A much shorter
series that was probably prepared shortly before that time and likewise was probably
derived from decisions of the Norman Exchequer, has been published by E. Perrot,
"Decisions de Jurisprudence Normande," N.R.H., 1911, 189.
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tial. Subsequent users wrote their own glosses and notes on D u Breuil' s
text and interwove references to other decisions of the Parlement. 8
The Parlement' s procedure was in many respects a new creation,
shaped for the most part by rulings in particular cases. In his refer
ences to the cases Du Breuil usually gave the names of the parties and
the years in which they were decided. Less often did he relate the facts.
His citations served mainly to bolster his own assertions as to what
the Parlement' s practice was. 9 They do suggest his own belief that the
court's decisions carried weight, at least as much weight as the Roman
and canon law sources that he also cited. His treatise was timely, useful
and ably written, and met a real need by distributing widely among
the lawyers of northern France an accurate account of the Parlement's
procedure.
Late in the fourteenth century, lawyers attached to the Parlement of
Paris prepared collections that can be described as law reports. Of
these the most widely known was the series prepared by Jean Le Coq,
who reported decisions of the Parlement of Paris between 1 38 3 and
1 398. Le Coq was an interesting and important person. He was an
8
The Stilus Curie Parlamenti of Guillaume Du Breuil has been published in a
modern edition by Felix Aubert (Paris, 1909). The editor estimates ("Introduction,"
x-xi) that Du Breuil cited "about" 130 decisions of the Parlement and that is pre
cisely my own count. Variant manuscripts, with later additions that include other
references to court decisions, are quoted by the editor in footnotes throughout the
text. Biographical details on Du Breuil are given by F. Aubert, "Les Sources de la
Procedure au Parlement de Philippe le Bel a Charles VII," Bibliotheque de l'Jkole
des Chartes, 1890, 477. Some of the more elaborate commentaries on Du Breuil by
later writers are described by F. Aubert, "Les Sources de Ja Procedure au Parlement
au XIVe Siecle," Bibliotheque de !'Ecole des Chartes, 1916, 217. An example of notes
on Du Breuil that contain references to other decisions, on points of customary law
as welJ as procedure, is the collection published by Giffard, "Eudes de Sens et Jacques
d'Ableiges,'" N.R.H., 1906, 654, 694-95.
• An example should suffice. On pages 26-28 of the Aubert edition Du Breuil dis
cusses the question whether a person who has not been duly summoned by process
presented at his domicile can be proceeded against if he is found in Paris or in the
Parlement itself. He cited two texts, one of Roman and the other of canon law, for
the view that he could be proceeded against. He then says: "You will say the contrary
by the procedural rules of this court. There are exceptions in the following cases:
where a special cause appears such as that a contract was made in Paris or those
instances in D.5.1.2.3. There is likewise an exception where one calls another to
warranty in the court, and the reason is that he can be compelled to give warranty
with all defenses excluded. I saw it thus adjudged by the court against the Count
of Armagnac in favor of the Archbishop of Auch in the Parlement of the year 1326.
There is also an exception in all criminal cases, whether begun [by the court } ex
officio or on the denunciation of a party or the like. I saw this decided against the
consuls of the city of Narbonne in favor of the royal procureur and the Abbot of
Fontfroide in the Parlement of the year 1323. . . . There is an exception also where
one wishes to chaIJenge to a duel a person who is found in Paris, for he is compelled
to respond whether he wishes or not. I have seen this in many cases, for example
Aymer de Durfort challenged by Armand de Montaigu in the Parlement of the year
1326, but here delay should be given because of the absence of friends: this I think
worth noting [notabile]. . . . "
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avocat who commenced practice before the Parlement about 1373 and
died shortly before 1400. He also served during most of this period
as a judge in the Chatelet of Paris. About 1387 he became avocat du
roi in the Parlement.10 His varied career and his great success as a
practitioner may have helped to give him access to information that
was denied to others. His reports, which followed a rough chronologi
cal order, were entitled "Questions Decided by Decrees of the Parle
ment. " Of the 429 Questions published in a modern edition, 353 are
clearly reports of decisions by the Parlement. Most entries start with
a question and then describe the answer given by the court's decree,
with the names of the parties and often the names of the lawyers. But
they follow no uniform pattern. Some are extremely brief, giving not
much more than the general proposition that the court's decree sup
posedly adopted.11 Others reproduce the arguments of the lawyers at
length, especially in the cases in which Le Coq himself participated.
The arguments thus reproduced include heavy drafts on Roman and
canon law, but they often range widely over numerous factors of policy
and fairness that might influence the court. Le Coq reveals, and his
testimony is fully confirmed by the court's own records, that pleaders
frequently cited prior decisions of the Parlement. Usually the decisions
were identified only by the names of the parties, though sometimes
the year was also mentioned.12 The maxim non exemplis sed legibus
iudicandum was occasionally invoked by opposing counsel, but it is
10
Earlier accounts of Le Cog's career are superseded by the Introduction by Mar
guerite Boulet to her edition of the Questiones Johannis Galli (Paris, 1944) , especially
pp. vii-viii.
u An example is Question 127 ( Boulet edition) : "It was stated (dictum) by a
decree that a certain religious of Cluny was not to be admitted to claim that he is
seized nor to sue in an action of new disseisin for the succession to his relative. The
reason, that religious do not inherit in the payJ de coutumeJ." Sometimes Le Coq
said: "I think the reason was" or "the reason could be" ( e.g., Questions 66, 1 17, 134,
1 36, 242) . Ordinarily the terms of the court's decrees were summarized without any
attempt to assign reasons, no matter how fully the arguments of the lawyers were
reproduced.
12
For example, in Quaestio 1 34 a pleader is quoted as saying in 1 387, in the course
of a six-point argument: "Fourth, can be alleged the decree for the Count of Damp
martin against the religious of Chaalis; fifth, a decree rendered in the year 1384 for
Master John de Did against Master John of Rumilli." Le Coq quotes himself in
Quaestio 221, a case decided in 1390, as giving an argument with eleven main heads
of which the tenth is: "This result is supported by several decrees, one of which
was pronounced for the religious of St. Dionysius on Aug. 9, 1 3 54, and which I
hold conclusive," then citing two other decrees of 1374 and 1 387. Similar citations
by pleaders are given in 9 other cases (Quaestiones 3 , 34, 55, 96, 101, 102, 2 19,
287, and 335 ) .
The ·editor, Miss Boulet, has reproduced, from the Parlement's manuscript records,
the original decrees for most of the cases mentioned by Le Coq. In their summaries
of arguments by counsel, the decrees refer to similar citations by counsel in 18 other
cases ( Quaestiones 39, 139, 148, 213, 223, 2 33, 241, 245, 263, 267, 273, 298, 301,
3 19, 3 30, 332, 340, and 344) .
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clear that such citations were nevertheless tolerated by the court and in
rare cases could even induce it to examine its own records of past
decisions. 13 On the whole the courtroom atmosphere conveyed by Le
Coq differed sharply from that of the Year Books. There are few signs
of a free interchange between judges and pleaders, though occasionally
the views of a judge are quoted.14 Le Coq was a vigorous and inde
pendent critic with strong views that he asserted in his own free
comment. His reports give a vivid picture of the immense range of
new questions that confronted the court. They also show that much
could be learned by an able advocate who attended its sessions, listened
closely to the arguments, and kept track of the actions that the court
announced.
A similar impression is left by an anonymous reporter whose notes
never achieved the vogue of Le Coq 's Questiones but who attended the
sessions of the Parlement during the time when Le Coq was a star
performer. They covered a period of two years, from 1384 to 1386,
and thus overlapped somewhat the reports of Le Coq. 1 6 They were
" The court's record in Quaestio 96 ( Boulet ed., p . 122) quotes a lawyer as saying,
in response to a citation by his opponent: "As to the decree of Troyes, he knows
nothing . . . . and by raison ecrite 'exemplis non judicamus.' " In Quaestio 301
(Boulet ed., p. 371 ) , the record quotes a lawyer as saying: "As to the decree of
Noyon he replies 'non exemplis sed legibus' " but went on to distinguish the case.
His opponent then said: "This is not [merely] an example, for the reason is the same
in this case as in that . . . and it is therefore valid and is law."
In Quaestio 271 ( Boulet ed., p. 320) , after an earlier decree was cited, the response
was: "To this decree was answered that examples, etc. . . . . for one does not know
what moved the judges." But the Parlement nevertheless ordered the parties to present
to it a copy of the decree that had been cited, for the court's examination. Similarly
in Quaestio 219 ( Boulet ed., p. 264) the court ordered the parties "to present the
decrees that they have asserted on one side and the other." Another case in which
the Parlement itself examined its own records of past decisions in response to citations
by counsel is referred to below, note 16.
The "habit" of citing past decisions at the time of Le Coq is discussed by Miss
Boulet in her Introduction, lvi-Ix. A recent careful study of case-law development,
on the key issue of secular jurisdiction in church affairs, has shown the kind of
progression in the Parlement's decisions that is entirely familiar to American lawyers.
Cheyette, "La Justice et Le Pouvoir Royal a la Fin du Moyen Age Fram;ais," N.R.H.,
1962, 373.
14
Views expressed by the president of the Parlement are quoted in Quaestiones 68,
70, and 7 1 . The fullest account of a colloquy was Quaestio 121, where Le Coq himself
urged on the court a local custom of Artois that provided a penalty of £40 for aban
doning an appeal. He was told by the president of the court that this custom was
"not to be received." Le Coq then quoted himself as arguing that the custom "was
not against divine or natural law or good morals and did not induce mortal sin" but
would restrain unfounded appeals. To this the president replied that "this would be
true if the appeal had been dismissed."
15
"Notes d'Audience Prises au Parlement de Paris de 1384 a 1 386 par un Praticien
Anonyme," N.R.H., 1922, 5 1 3 ( published with commentary by Professor Olivier
Martin) . The whole collection contains 119 paragraphs but somewhat less than 100
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evidently a private compilation, made for the compiler's own training
and edification. He was much interested in the arguments of the great
pleaders, though like Le Coq he showed much greater interest in the
court's final disposition of the cases than was common with the English
Year Book reporters. His summaries confirm the testimony of Le Coq
that lawyers in argument made free use of Roman and canon law but
that they also did not hesitate to cite past decisions of the Parlement
itself.16 He also diligently noted down many rules of local custom that
were mentioned in lawyers' arguments though not formally proved.
The relevance of these customs was not always clear. Whether they
would be applied by the court, if relevant, could not be predicted with
confidence. This would presumably depend in part on whether the
Parlement found them to be sufficiently "notorious" and "approved,"
but the Parlement also reserved a power to reject local customs that it
considered unreasonable.1 7 Altogether this private reporter makes it
appear that the Parlement and its bar were extremely eclectic. At the
rarefied level of a great central court there was still much freedom in
the choice of law. Judges and lawyers could employ Roman law and
canon law, in pure or somewhat adulterated forms, and could also
employ rules derived from past decisions or diversified rules of local
custom that floated upward by various means.
cases or courtroom incidents, since in some instances separate paragraphs are used for
arguments taken from a single case.
A series prepared ten years earlier, likewise apparently for private use, has been
p ublished recently by G. Naud, "Un Receuil de Jurisprudence de la Fin du XIVe
Siecle," 121 Bibliotheque de J'lkole des Chartes 77 (1964). The 43 digests of cases
in this series describe (with two exceptions) decisions rendered between 1 371 and
1376. For the most part they give quite adeq uate statements of the facts and condensed
statements of propositions of law adopted by the court, but with three exceptions
(cases 1, 2, and 18) do not reproduce the arguments of counsel.
1
• References to Roman and canon law appear in paragraphs 1, 32, 58, 60, 76, 90,
104, and 1 14. Citations made by advocates to past decisions of the Parlement appear
in thirteen instances: paragraphs 44, 56, 70, 71, 72, 73, 74, 79, 80, 87, 95, 98, and 1 1 1.
In one case the court's official record shows that the court itself examined its
registers to check a citation made ·by an advocate and followed the precedent thus
disclosed. This was a hearing held Feb. 14, 1384, in which the Archbishop of Rheims,
defendant in the action, objected that Canard, avocat for the p laintiff, could not be
heard to plead against him because Canard was the Archbishop's own vassal. Canard
referred to a similar case in 1374 where another lawyer had been allowed to plead
against another defendant despite the relationship of vassalage. The court's registers,
quoted by Professor Olivier-Martin, state that the court ordered a continuance and
declared: "The court will examine (se recordera de) what has been formerly ordered
in similar cases and will give order on the demand of the Archbishop." The next
day, according to the register, the court admitted Canard to plead, saying: "The court
has had counsel and deliberation in the matter and has examined the [case} in which
doubt has formerly been raised and what has been ordered, and has examined the
register of the court for March 8, 1373 . . . ." N.R.H., 1922, 570-71. The same case
is referred to by Le Coq, Quaestiones, no. 23 (Boulet edition, p. 29).
11
Examples appear in Le Coq, Quaestiones, nos. 68, 121, 182, 198, 277, 278.
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Both Le Coq and the anonymous reporter of the 1380's observed
the phenomena they were reporting from the angle of vision of advo
cates. Both were much interested-especially the anonymous reporter
in techniques of courtroom argument. Both can be usefully compared
with English Year Book reporters. But the condition of French law
that they described was profoundly different from English Year Book
law under Richard II. The judges and lawyers of the Parlement of
Paris were not administering a closed and tightly articulated system,
in which the rules of the advocates' game of chess had been largely
predetermined. The constant problem for advocates-and therefore for
reporters of their work-was to identify the rules that the judges might
select out of a great profusion of available rules. This was a constant
problem for advocates because it was the main problem for the j udges
too, as it was to be for centuries to come.
There remained great obstacles to the collecting and purveying of
such information. There is nothing to indicate that persons not mem
bers of the court or its staff had free access to the court's own records,
once the oral pleadings had been duly recorded.18 It is true that some
what later, copies of decrees, after they had been issued, were required
to be given to the parties themselves.19 Anyone who regularly attended
court sessions could derive many clues from occasional comments from
the bench and by matching pleadings and arguments against final
decrees. But the decrees themselves still withheld any statement of facts
found or grounds for decision. There must have been leaks,20 for the
avocats were a part of the "body" of the court, marched in its pro
cessions and spent most of their working hours in or near the court
room. On doubtful questions, especially questions of procedure, promi
nent avocats were occasionally consulted by the court. 21 But even during
18
The Ordinance of April, 1453, art. 103 (Isambert, Anciennes Lois Franc;aises, IX
243) provided that lawyers who had participated in oral arguments were entitled to
check for accuracy the summaries of their arguments that court clerks had prepared.
,. Ordinance of April, 1453, art. 102 (Isambert IX 242).
20
It is interesting to note, for example, that the treatise prepared by Bouteiller,
Somme Rurale, and completed in 1394 cites 80 decrees of the Parlement of Paris,
55 by date. Bouteiller was a subordinate royal j udge but never a member of the
Parlement. His ability to refer specifically to so large a number of decrees was appar
ently due to his acquaintance with Jean Canart, avocat du roi in the Parlement.
F. Aubert, "Les Sources de la Procedure au Parlement de Philippe le Bel a Charles
VII," Bibliotheque de I'Jkole des Chartes, 1890, 477, 501-05.
" Du Breuil, Stilus Curie Parlamenti (ed. Aubert), 41, refers to a decree issued in
1319, regulating practice on appeals in possessory actions. His report states that it was
issued "with the consent of all the magistrates then present in the Parlement, all the
old and honored avocats having been called, and after deliberation with them."
In the Notes d'Audience of 1384-1386 ( above, note 15) there are six instances
reported ( paragraphs 63, 64, 65, 86, 109, and 115) in which the Parlement before
deciding a procedural question consulted prominent lawyers in groups of two or three,
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the time when Jean Le Coq was reporting their work, the judges of the
Parlement renewed their oath to "maintain secrecy within the court."2 2
The policy of secrecy was reaffirmed with utmost emphasis when
the Parlement of Paris was reconstructed at the end of the Hundred
Years' War. By royal ordinances of 1446 and 1453 judges and other
court officials were threatened with suspension or dismissal from office
for violating their oaths of secrecy. The only reasons given were that
revelation of secrets in the past had caused "many evils and scandals"
and had interfered with "freedom to deliberate and decide." 23 It seems
likely that there was another reason. Even this late, after its connection
with the king's own council had been fully severed, the Parlement was
consulted and expressed its opinions on matters of high royal policy.
As we shall see, their willingness to mix political with judicial func
tions brought disaster to the Parlements in the end. Perhaps it was
the same intermixture that induced the crown at this earlier stage to
renew the mandate for secrecy, reinforced now with new menaces. In
any event, a royal mandate cast in such stringent terms could not
fail to impair that open exchange between bench and bar on which a
reporting system depends.
For the Parlements of the fifteenth century, in any event, there are
few law reports that have now survived. There is a collection quoting
or summarizing decrees of the Parlement of Paris, starting very late
in the fifteenth and continuing into the sixteenth century.24 The Parle
ment of Toulouse, the first of the provincial Parlements to be formally
organized (in 1443 ) , soon had an anonymous reporter who prepared
short digests of its decisions rendered between 1444 and 1 493.25 The
Parlement of Dauphine, located at Grenoble and formally created in
145 1 , was memorialized in a different way. Guy Pape, a member of
the court itself, prepared a series of "Decisions" of the Parlement of
Dauphine. Most of his text was apparently written during his tenure
of judicial office, between 1444 and 1461. His Decisions were first
printed in 1490 and went through many editions later. 26 Written in a
Jean Le Coq being among those consulted. In the instance app earing in paragraph
119 all the lawyers present were ap parently consulted.
22
Aubert, Parlement (Philippe le Bel), I 161, quoting from the Parlement's records
for March 20, 1391: ista die renovatum juramentum dominorum de tenendo secretum

in camera.

23 Ordinances of October 1446, art. 4, and April 145 3, art. 11 O (Isambert, Anciennes
Lois Franc;aises, IX 151 and 245) . The judges of the Parlement were also enjoined,
"on the oaths they have taken to us and our said court," to disclose the names of
violators so that they could be suitably p unished.
,. Published in Dumoulin, Opera Omnia (Paris, 1681) , II 669-89.
25
"Decisions of the Parlement of Toulouse," in Dumoulin, Opera Omnia, II 648-57.
26
Louis Chabrand, :Stude sur Gui Pape (Paris, 1912) , 13-37, gives biographical
information. He was born about 1404 and died in 1477. He was appointed in 1444
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district that was mainly governed by the droit ecrit, they were actually
little essays in the Bartolist tradition. The citations were mainly to
Roman and canon law and to the learned doctors, with decisions of
the Parlement an almost incidental feature.27 They do provide an early
example of a book prepared by a judge of a French high court who
undertook to publish, however tersely, the reasons that animated its
decisions.
Perhaps there were others who compiled their own private notes on
important decisions. As will be mentioned in a moment, reports that
appeared after 1550 referred to many decrees rendered in the four
teenth and fifteenth centuries. Some of these references were clearly
taken from well-known series like Le Coq's Questions and Guy Pape's
Decisions. Others may have come from manuscript notes that had
passed from hand to hand through the intervening generations. On the
whole the total output was meager. Though techniques had been
invented for reporting the work of French appellate courts, there was
nothing as yet that could be compared with the piled up bulk of the
English Year Books.
Appellate courts did not tell the whole story. Indeed, as has been
suggested before, the task at this stage of stabilizing French private
law was a task primarily for local courts. The decisions of local courts
had originally made the chief contribution in establishing the content of
the local customs. But after their main content had been established in
each of the districts, there was a continuing need for gap-filling, for
extending and refining the customary rules and for reconciling them
with other ideas that were in general circulation, many of them derived
from Roman law.28 The internal organization of bailliage and other
local courts went far to ensure that free interchange between judges
to the chief court of the province, the Conseil of Dauphine, which acquired the title
of Parlement in 1451. He was dismissed from this office in 1461 and thereafter prac
ticed as an avocat. The later great influence of his Decisiones is described by Chabrand,
42-58.
27
Chabrand points out ( p. 45) that of the 632 essays by Pape only about 130
actually cite decisions of the Parlement, though there are many comments on its pro
cedure and the legal practice of the province. An example of his method is Question
627: "In obligations to do an act, by law one cannot be compelled to perform specifi
cally [ citing two texts of Justinian's Digest]. Nevertheless through the interposition
of an oath one can be compelled specifically to perform an act [ citing a canon law
text, two passages in the Accursian gloss and two passages in Baldus}. And this was
decided in camera by my lords of the Parlement September 12, 1461 . . . . between
Jean Faucherent, a citizen of Grenoble and Andre de Saliceto and ltienne A utrand,
intervenor in the cause." Decisiones Guidonis Papae (Lyon, 1610 ed.), Q. 627.
28
The immense variety of problems that needed to be and were resolved through
court decision is suggested by the selection from the original registers of the Chatelet
of Paris that was published by Professor Olivier-Martin, "Sentences Civiles du Chatelet
de Paris (1395-1505)," N.R.H., 1913, 758 and 1914-15, 461 and 611.
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and lawyers that was lacking in the Parlements. The number of judges
might be two or three instead of the formidable thirty or fifty or eighty
that confronted advocates in the Parlement of Paris. The advisory
councils in the bailliages which had come to be composed mostly of
lawyers, gave them active participation in the decisional process. 29
Under these quite different conditions local lawyers had abundant
means for informing themselves as to the course of decision in their
own local courts. Collections of "notable" decisions were prepared and
passed from lawyer to lawyer like the manuscripts of the early Year
Books. Only a fraction have survived. 80 Of those that have, some are,
again, merely statements in abstract form of propositions established
by court decisions, often without date or other identification. 31 It was
probably through such manuscript sources that a fourteenth century
author of an influential treatise on the customs was enabled to make
numerous references to decisions of lower courts, especially those of
the Chatelet of Paris. 32 These notes on decisions of the local courts
were not reduced to a uniform style that inspired imitation, like the
Year Book series. Those that survive do at least suggest that local
lawyers were lending support to the local courts in organizing, refining,
and extending the rules in force in their own districts.
The codification of the customs of northern France, beginning in the
early 1500' s, altered the materials from which French law must be
constructed and helped to define some new objectives. The texts became
29
When this feature is recalled there seems to be no great mystery about a state
ment, strong as it is, that was made in the late fourteenth century concerning the effect
of judicial decisions in Burgundy. The statement declares that "the customs of Bur
gundy are made, approved and corrected by three sorts of ordinary j udges." It then
gives a sample list of l ocal courts and says that when their decisions have been
appealed to the bailliage court and confirmed by the bailli "after the bailli has called
the auditors to the hearing and the auditors have confirmed them" and the Duke of
Burgundy "on the advice of the wise ones" has also confirmed them, "these decrees
are called approved customs which are equivalent to law and carry the force of law
in Burgundy." Sergene, "Le Precedent Judiciaire au Moyen Age," N.R.H., 1961, 224,
227-28, quotes this statement and encounters some heavy weather in attempting to
reconcile it with his own view that j udges are incapable of creating anything that can
be called "law. "
30
Olivier-Martin, Histoire de la Coutume . . . de Paris, I 86-87.
31 For example, the "Decisions" attributed to Jean de Mares and published by Julien
Brodeau, Commentary on the Custom of Paris, II 559 (Paris, 1669) . Actually this
collection draws on a variety of sources, including Roman law. A further account,
with speculation as to its probable author, appears in F. Aubert, "litudes sur les
Sources du Droit Coutumier aux XJVe et XV0 Siecles," N.R.H., 1906, 609, 613.
32 Jacques d'Ableiges, Grand Coutumier de France, 248, 251, 252, 257, 352, 37
8,
380, 382, 617. In addition d'Ableiges cited several decisions of the Parlement of Paris
and made innumerable references, without citation of cases, to the established rules
of decision in the Chatelet. The great influence of d'Ableiges on the substantive law
and procedure of north central France is described by Olivier-Martin, Histoire de la
Coutume . . . de Paris, I 99-101.
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small codes. They were :first approved by local assemblies and then pro
nounced in the king's name to be law in the districts to which they
applied. Their reduction to writing made it easier to detect their com
mon elements and to minimize their divergences. Appellate courts
with an overarching jurisdiction could attempt, as local courts could
not, to coordinate these cryptic and incomplete little codes. At the same
time the rapid growth of French society was disclosing an enormous
range of problems that were beyond the reach of the codified customs.
Many of these problems had already appeared in the local courts, but
there was greater need now for authoritative solutions that would apply
more widely.
For the Parlements the middle decades of the sixteenth century were
a period of intense and fruitful activity. From many sources, other than
contemporary law reports, it has become clear in retrospect that the
Parlements, especially the Parlement of Paris, had by then assumed the
main leadership in the organization and development of French private
law. But the reporting of their work was still greatly hampered by the
wall of secrecy that had been erected in the fourteenth century, on
foundations that were deeply laid in the organization and procedure
of the Parlements themselves.
In the sixteenth century there did occur two changes that had some
effect in lowering the barriers to communication. In the Chambres des
Enquetes of the Parlement of Paris, after 1 5 50, lawyers were at last
admitted to plead, so that they were no longer cut off, as in earlier
practice, from all direct contact with the group of judges who carried
the major share of the court's workload.33 Even more important was
royal legislation that required disclosure to the interested parties of
the testimony collected by examining commissions; 34 lawyers thereafter
could at least discover the raw data on which the :findings of fact of
the rapporteur must rest. But the decrees themselves continued to with
hold any findings of fact and especially to refrain from stating reasons.
Except for a few decrees that had a legislative effect, 35 the decrees of
33 Aubert, "'Recherches sur !'Organization du Parlement de Paris," N.R.H., 1912,
52, 99- 100.
34
Above, section 4, note 33 .
.. Legislative decrees-arrets de reglement-will be discussed in the next section.
Some of these recited the reasons urged by the royal procureur general for issuing the
particular regulation. The court's adoption of his proposal usually implied an adoption
of some or most of his reasons. Occasionally there were regulatory decrees that were
not technically arrets de reglement and that explained the court's reasons. An example
is the decree quoted in the Journal des Audiences, I 537 ( 1652 ) , which abolished a
new judicial office that a private court-keeper had attempted to create. One of the
reasons given, among several, was that the Parlement did not believe "'that there is
room for authorizing any innovations."
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the Parlements never expressed either findings of fact or motivating
reasons until the Revolution, when the Parlements themselves were
swept away.
As to disclosure of judicial motives the views of the central govern
ment were reaffirmed by a royal ordinance of 1550. It again declared
that the "secrets" of the Parlements were inviolable and more specifi
cally than before it forbade disclosure of the "opinions" of the judges. 36
There were some mild protests, though not from lawyers. In the Estates
General of 1560 the nobility requested legislation that would require
judges to state the motives of their judgments so that "judges will
apply themselves to judging better and better and their decrees and
judgments will serve as instruction to everyone in similar cases and
there will be fewer appeals."37 The representatives of the third estate
in the Estates General of 16 14 made a similar request as to decrees in
which the result depended on rules of law or of custom; disclosure,
they said, was desirable because the reasons given in such cases "will
serve of themselves as law." 38 Nothing came of either request, and the
Estates General were not to meet again until the eve of revolution.
There was one solitary and unorthodox reformer who had no greater
success. He published in 1556 a volume of forged royal ordinances,
one of which commanded judges to state the reasons for their decisions
so that they would provide guidance in future, similar cases. But the
forgery misled only a few and stirred no response either from lawyers
or from the general public. 89
The official policy of secrecy confronted the central government with
a new dilemma when it assumed, as in due course it did, a supervisory
control over the Parlements. This control depended on the power of
the king, strongly reasserted in the sixteenth century, to evoke any case
for the king's own decision. The power was mainly exercised by the
judicial branch of the Privy Council, which intervened during the last
36
Ordinance of March 1550, arts. 13 and 14 (Isambert, Anciennes Lois Fran<,;aises
XIII 157). Article 13 forbade disclosure of judgments prior to their rendition. Article
14 forbade "very strictly" the revelation of "opinions" of the j udges, either before or
after judgment, on pain of dismissal from office and £10,000 fine. These articles
applied only to decrees of cours souveraines.
The ordinance of October 1535, chapter 1, art. 36, had also repeated the prohibition
in more general terms, adding threats of dismissal from office "et d'autres tres grandes
peines pecuniaires et corporelles."
•• Georges Picot, Histoire des E'.tats Generaux (Paris, 1872 ) , II 158. The king's
council replied that "it could ordain nothing on this article and must leave it to the
conscience ( religion) of the judges."
33
Picot, IV 48.
39
Sauve!, "Histoire du Jugement Motive," Revue du Droit Public, 1955, 1, 27
describes the forgery. Sauve! points out that it was taken at face value and published
by one encyclopedist, but was entirely ignored by other authors.
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two centuries of the old regime in many thousands of cases, developing
thereby the cassation procedure that has survived in modern French
law. 40 There is no reason to think that the Privy Council included
among its objectives any major reform of private law. Though its
jurisdiction was in theory unlimited, it was apparently most concerned
with ensuring impartiality in judicial administration, compliance with
royal legislation, and immunity of administrative officers from suit in
the ordinary courts. But to decide whether it should intervene, the
Privy Council often needed to know the reasons that the Parlements
themselves had considered decisive. For long the practice apparently
was to secure a statement, not from the court, but from the royal
procureur general assigned to the particular Parlement. Finally in 1 738
the Privy Council was authorized by the king to ask for a statement of
reasons from one or more of the judges who had participated in the
decision under scrutiny. There were difficulties in preparing such state
ments of reasons some weeks or months after the decrees had been
rendered. Nevertheless, defective or incomplete though they might be,
their secrecy was guarded with extreme precautions, and special efforts
were made to prevent their disclosure to the interested parties. The
Privy Council evidently shared the nervous concern that had been so
often expressed in royal legislation, for maintaining the "secrecy of
deliberations" in the Parlements.41
Diligent private reporters could nevertheless make intelligent guesses,
as Le Coq had shown long before. The first large collection of private
reports to be printed was that of Jean Papon, judge of a royal bailliage
court, whose book of Arrests Notables was published in 1556. The
avidity with which it was received is shown by the numerous new
editions, some of them pirated, that appeared in the next few decades.
Papon himself, before his death in 1590, did another edition that was
greatly enlarged with new material of the same kind. He referred to
decisions of all the Parlements, many of them rendered in the four
teenth and fifteenth centuries, though most of the cases he reported
were decided in his own lifetime. His arrangement was not chrono
logical but topical and there was a good deal of comment of his own.
Papon's book, nevertheless, was essentially a book of law reports. In
the first edition many hundreds of decisions were referred to; in later
editions, with notes added by others, the total reached into the
thousands.42
" Chenon, H.D.F., II 550-54.
Sauve!, "Les Demandes de Motifs Adressees aux Cours Souveraines,"' N.R.H.,
1957, 529, 534-41.
42
The main events of Papon's life and the success achieved by his book are briefly
41
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The reports of Papon followed no uniform style, but the atmosphere
may be conveyed by a quotation:
A gentleman borrows five hundred crowns from a merchant and
promises to repay the money within one year, and for this pur
pose gives a mortgage on a fief and agrees that after a year has
passed without such repayment the said fief should be considered
to have been sold to the merchant as of the date of the loan. The
year having passed without payment, the merchant wishes to seize
the fief and commences an action, and in the lower court prevails
against the gentleman, who appeals to the Parlement of Paris,
where he objects that this is a forfeiture which is disapproved,
and argues that the debtor should only pay the money due and
not lose his land. [He says) it would be another matter if the
mortgage had been made on the condition that if in the time
allowed the debt were not paid, the creditor would have the right
to seize the mortgaged land and hold it as sold to him at its esti
mated value. The court by its decree on May 19 , 1 5 52 declared
the said sale null and ordered that, if within two months the
appellant had not paid the sum due, then the land would be
considered sold to the said merchant at such price as experts
appointed for this purpose should estimate.43
From a modern point of view this report leaves much to be desired,
though it is actually much more revealing than many of the English
common law reports of the sixteenth and seventeenth centuries. As to
English equity cases, we would give a great deal nowadays for a series
of reports that told as much about mortgage redemption in the English
Chancery in that very year, 1 5 52. In the passage quoted, the main
facts were given and in this instance, at least, the relief awarded was
spelled out in detail, though the only identification supplied was the
date on which the decree was rendered. In other instances Papon did
supply not only dates but names of parties. Any verification, however,
would be most difficult in a great compilation that was evidently drawn
from many scattered sources. It seems unlikely that the users of his
book conceived it as a source of citations with which an advocate could
impress a court. But it was a mine of useful information. French
lawyers could have managed quite well, as English lawyers did for
many decades yet to come, with law reports that were no better than
his and that were no more citable to a court.
For decades after it first appeared Papon' s book had only a few
competitors. There were two sixteenth century collections that went
described by Aubert, "Les Sources de la Procedure au Parlement de Philippe le Bel a
Charles VII," Bibliotheque de l'Jkole des Chartes, 1890, 477, S00·0l.
.. Jean Papon, Receuil d'Arrests Notables des Courts Souveraines de France ( Lyon,
1 556), 267.
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through several editions and were labeled reports of court decisions,
but were actually closer to treatises.44 In addition there were some
sixteenth century authors, especially the great Charles Dumoulin, who
laid much stress on court decisions; I will describe their work later
( section 8). The total volume of law reports was as yet quite small.
It was not until after 1600 that the flood-gates burst.
Among the series that were to appear after 1600 there were some,
remarkably enough, that were prepared by judges of the Parlements
despite the requirement of "secrecy." Before considering the attitudes
of the judges that were there revealed we should pause to examine a
crucial factor that has been neglected thus far-the rule-making powers
of the Parlements.

6. The Rule-Making Powers of the Parlements
A medieval court could normally assume that its power to adjudicate
included, as one of its incidents, a power to declare rules that would
apply in the future. The mixed assemblies that were charged with the
settlement of disputes would seldom feel much self-restraint about
casting their conclusions in general terms. The rank and power of those
who attended were far more important than the formal means by which
their assent was expressed. The early Norman Exchequer, the court of
the duchy, drew no sharp distinction between "it is adjudged . . . ,"
"it is agreed . . . ," and "it is ordered by the bishops and barons."
Indeed in the brief statements that survive to record its directives one
44
A series much cited later was the Placitorum Summae Apud Gallos Curiae Libri
XII of Jean du Luc, an avocat of the Parlement of Paris, whose first edition appeared
in Paris in 1559. His arrangement, like Papon's, was topical and there was extensive
comment of his own in the stilted Latin of the humanists. The decrees referred to by
du Luc were for the most part contemporary but among the hundreds mentioned
there were many from the fourteenth century and some from the thirteenth. In rela
tively few was there a statement of the facts and usually cases were identified only by
their dates.
A very different collection was that of "golden decisions" of the Parlement of
Bordeaux. Prima Pars Aurearum Decisionum D. Nicolai Boerii in Sacro Burdegalen
sium Senatu (Lyons, 1544) was published in 1544 and was almost exclusively con
cerned with decisions of the three decades preceding. It was really a series of little
treatises in the post-Bartolist tradition. It mainly referred to the late Italian literature
on the problems that the cases raised and is impressive mainly for the appalling mass
of its citations.
At the very end of the century there appeared a series of reports prepared by an
avocat of the Parlement of Paris, Anne Robert, Rerum Judicatarum Curiae sive
Senatus Parisiensis Libri Quatuor (Paris, 1599 ) . As the title indicates, the text was
in Latin. It gave the pleadings and results in 73 cases decided, some in red robes,
between 1570 and 1596. Robert himself served as an advocate in many of these cases.
Decisions of the 1580's and 1590's were also reported by another avocat, Jean Chenu,
Cent Notables Singulieres Questions de Droit Decidees par Arrests Memorables des
Cours Souveraines de France (Paris, 1602). Three other volumes of sixteenth century
reports are referred to by Armand G. Camus, Lettres sur la Profession d'Avocat ( 5th
ed., Paris, 1832 ) , II 296, 302, and 308.
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cannot always be sure that they were called forth by cases then pending
before it. 1 Likewise in the early Parlement of Paris, which was attended
sometimes by the king and often by his magnates, there was no par
ticular need to distinguish between ordinances that were issued and
approved by the royal council and court rules that might have originated
in the group specially assigned to judicial duties. In thirteenth century
records both are included. 2
In the fourteenth and fifteenth centuries the Parlement continued to
legislate. The changes that had occurred in the interval-its gradual
separation from the royal council and its increased concentration on
judicial duties-simply made it more clear that its shift to a rule
making function was an assertion on its own behalf of powers dele
gated by the monarchy. The Parlement felt especially free to regulate
its own procedure.3 Perhaps its regulatory powers would have been
gradually confined to the making of court-rules for royal court proce
dure if the prolonged devastation of the Hundred Years' War had not
brought break-downs of government, several times renewed. During
the late fourteenth and early fifteenth centuries the Parlement expanded
greatly its rule-making and administrative powers. The court's first
concern was for the safety, good order, and provisioning of the city
of Paris. It forbade under penalty of imprisonment the carrying of
arms in the nighttime,4 regulated the costumes of prostitutes, 5 issued
orders for the construction of local public works and the repair of high
ways,6 and regulated the trade in essential food supplies and the wages
and working hours of artisans. 7 Its solicitude extended also to the other
cities and towns within its jurisdiction. It issued orders for their internal
1
In the Receuil de Jugements de l'�chiquier de Normandie (ed. Delisle), the fol
lowing entries are cast in the form of generally applicable rules; p. 47, # 182; p . 79,
# 311; p. 81, # 323 and 324; p . 92, # 361; p. 94, # 368; p. 97, # 380; p. 100, # 394;
p . 110, # 449; p. 134, # 5 58; p. 1 3 5, # 595; p. 139, #618; p. 146, #662; p. 170,
# 736; p. 174, # 744. Genestal et Tardif, Attiremens et Jugies d'Eschiquier, xxiv
xxxii, discuss the whole question.
2
Aubert, Parlement (Philippe le Bel), I 214-17.
• Six regulatory decrees on procedural questions, issued by the Parlement between
1320 and 1328, are referred to by Du Breuil in his Stilus Curie Parlamenti, as is
pointed out by the editor, Aubert, in his introduction, p. xii. A large percentage of
the regulatory decrees of the earlier period (referred to by Aubert, Par!ement (Philippe
le Bel), I 214-17) related to the procedure of the Parlement or of subordinate royal
judges.
It should be noted that even the hard-pressed Reichskammergericht in Germany, 200
years later, was allowed to regulate its own procedure, subject to the review of the
visitation commissions. Its example was followed by high courts of the German states.
Lene!, Badens Rechtsverwaltung und Rechtsverfassung, 143-46.
• Aubert, Parlement (Philippe le Bel), 67-68.
• Aubert, 70.
• Aubert, 70-72.
' Aubert, 72-82, 99-102.
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government and policing, in which no clear lines were drawn between
rule-making and administrative action by the Parlement. 8 The same
was true of the universities, in whose affairs the Parlement often
intervened. 9 In its prolonged efforts to advance secular jurisdiction at
the expense of the church courts, regulatory decrees cast in general
terms were among the measures used.10
The Parlement also continued to concern itself with matters of high
state policy. It is not at all surprising that its individual members were
frequently enlisted for diplomatic missions. 11 English judges too were
used in this way, and crown officials in France were naturally tempted
to draw on so large a corps of trained and willing servitors. But the
individuals so used became familiar with the issues and personalities
involved in major political decisions and this led to their inclusion in
important conferences of the king's advisers. 12 The prolonged warfare
with the English became in its domestic aspect a civil war, in which
the support of the Parlement was eagerly sought by the contending
factions, including the king himself. 13 The religious issues raised by
the Great Schism in the church gave the court further opportunities to
intervene in major political issues. 14 The practice of registering royal
legislation with the Parlement, with opportunity for comment or protest,
was later to provide the main foundation for the Parlement' s claim of
a veto power. This practice was already established by the early .fifteenth
century and by this route also the Parlement was led into debates with
crown officials on political issues of the most varied kinds. 15 With the
coming of peace after 1450, the restoration of the crown's authority
permitted it to resist more effectively the pretensions of the Parlement
to a share in major political decisions. Through many decades of con
fusion and disaster, however, the Parlement had played a political role
that was so extensive as to make its own rule-making power seem
almost incidental. Weak or distracted kings had tolerated and at
times encouraged the exercise of great powers, not only in the control
of local government but in the decision of issues that affected the
whole nation. As France moved out of the Middle Ages it had come
to seem that a "sovereign court" should possess, as one of its natural
• Aubert,
• Aubert,
10
Aubert,
11 Aubert,
12
Aubert,
13
Aubert,
,. Aubert,
18
Aubert,

82-87.
87-99.
128-36.
189-90.
191-97.
197-206.
227-58.
218-26; Maugis, Parlernent, I 517-38.
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attributes, a large though undefined share of the sovereign's power to
legislate.
In describing the arrets de reglement that were issued after 1 500
the main problem is to find some scheme of classification. A large
number were concerned with procedure and judicial administration
both in the Parlements themselves and in lower royal courts-the
functions and powers of avocats, procureurs, notaries, and court officials,
the permissibility of civil arrest, the e:ffect of defaults, procedure in
j udicial sales, the relations between church and secular courts, and so
on.16 Perhaps one could say that the Parlement of Paris was merely
extending somewhat its control over its own subordinate officials when,
on February 11, 1690, it issued a regulation consisting of twenty-nine
articles concerning the administration of the prisons--the hours when
mass should be held, the means for segregating male and female pris
oners, visiting hours, fees to be paid by the prisoners for different
classes of accommodations, how many candles each should have, etc.17
Perhaps the special concern it felt for the good order of the city of
Paris will explain the Parlement's regulations of the city's watchmen,18
its prohibition of the storage of gunpowder in designated areas of the
city,19 its threats of fine or confiscation against owners who rented
their buildings as houses of ill fame,20 its embargo on imports into
the city of all spirits except wine-brandy.21 But the court reached far
beyond the city of Paris in its prohibitions of blasphemy, 22 duels,23
1
• A convenient though very incomplete collection of arrets de reglement, mostly
concentrated on the Parlement of Paris, is that of Louis-Fran<;ois de Jouy, Arrests de
Reglement ( Paris, 1752). A glance at his index, pp. 709-28, will at once indicate
how many of the decrees involved court procedure and j udicial administration.
17 Jouy, 472. Compare the decree of March 9, 1673, reported in the Journal des
Audiences, IV 660, which set an age limit of 25 years for imprisonment of children
on orders of their parents for "correctional purposes," ordered their segregation from
ordinary prisoners, fixed their charges for upkeep at £300 a year and arranged for
appointment of their jailers by a local religious mission.
,. Jouy, 230 ( Feb. 19, 1691).
1• Jouy, 440 (May 15, 1706) , with £SOO fine for artificers who violated the decree
and £3,000 fine plus padlocking for owners who rented their buildings to violators.
20
Jouy, 321 (Oct. 15, 1588), confiscation being the sanction for a third offense.
21
Jouy, 172 (Mar. 6, 1699), with £1,000 fine as the penalty for violation.
22
Prohibitions of blasphemy were repeated often enough to raise doubts as to their
effectiveness. Jouy, 51-52, describes five issued between 1572 and 1688. Submission to
the yoke or placing on the pillory were usually provided for first offenders, slitting
the mouth and tongue for recidivists. In Isambert, Anciennes Lois Fran<;aises, XVII
64, a decree of Dec. 11, 1647, is referred to, threatening these penalties against
blasphemers and also death "if the occasion arises." The editors in a footnote then
summarize a number of decisions of the Parlement of Paris in the years immediately
following. They decree hanging, banishment, or labor in the galleys for blasphemers,
though as the editors also point out these severities were reserved for persons "of the
lowest order and greatest ignorance."
23
Jouy, 170 (June 26, 1599), the penalties prescribed being those for lese-mafeste.
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games of chance, 24 the unauthorized use of coats of arms.25 When a
case then pending before it raised a question as to the period for protest
of a bill of exchange, the court, well in advance of Lord Mansfield,
called in leading merchants and bankers, learned from them what their
practice was, and ordered that all holders of bills of exchange in the
city of Paris must protest them within ten days after payment was due
or forfeit any claim against the drawers. 2 6 The court, in other words,
did not stop with rules of procedure or controls over royal officials but
laid down rules of conduct, of the most varied kinds, for the general
population. Some of these rules had already been announced in dif
ferent form by royal edicts. Many of the rules first pronounced by the
Parlement were later adopted by royal legislation. But the Parlement
declared and enforced its own sanctions, some of them extremely
severe. As a further mark of their legislative quality it was usually
provided in decrees of this type that they should be "read aloud to the
sound of the trumpet and publicly posted."
The power to issue regulatory decrees was assumed without opposi
tion by the twelve provincial Parlements that were organized from the
fifteenth century onward. 2 7 Each of these was formally independent
of the Parlement of Paris and a cour souveraine within its own juris
dictional boundaries. The legislation of each of the Parlements was like
wise effective only within these boundaries and was enforced by the
Parlement that had issued it. The only real limit on subject matter
was the principle commonly taken for granted that a regulatory decree
would be overridden or displaced in the event of conflict with royal
legislation. To the casual reader it might seem that the central gov
ernment poured out edicts, ordinances and declarations in sufficient
volume to achieve complete coverage, but it was not so. The provincial
" Jouy, 258-64, quotes three decrees issued between 1680 and 1710, with fines,
corporal punishment and padlocking of gambling houses as penalties.
25
Jouy, 367 ( Aug. 1 3, 1663 ) , with £1,500 fine for violations.
25
The decree, issued Sept. 2, 1 630, is quoted in full in the Journal des Audiences,
I 1 16. The "notable" merchants and bankers were apparently brought into court in
this instance. The decree recites their testimony that their usage was to protest within
eight or ten days after payment was due and that the period of protest was not
regulated by royal legislation; also their request that the court issue a reglement "for
the good and convenience of commerce."
A decree not in terms limited to the city of Paris was issued on May 16, 1650,
(Journal des Audiences, I 467 ) , declaring void any promissory note that did not state
the name of the payee and the cause for which it was given. In this instance merchants
and bourgeois met with a single judge of the court, who prepared a proces-verbal of
their discussions and reported back to the court. The decree was ordered to be pub
lished at the Chatelet and posted in the streets of the city and suburbs and "every
where else as needed."
" Chenon, H.D.F., II 500-05. To these should be added four sovereign councils
which had all the essential powers though not the title of Par!ements.
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Parlements, like the Parlement of Paris, found an abundance of topics
that the central administration had overlooked. 28 Their role as sub
ordinate legislatures was freely conceded by the crown even during the
time, under Louis XIV, when in other respects their political preten
sions were held sharply in check. 29
It was in the development of private law that the rule-making powers
of the Parlements contributed most. Here they did not face much
competition, for in the great mass of royal legislation there was little
that dealt with private law. 30 As I have said before, the central admin
istration in France, despite abundant means, consistently abstained from
intervention on the issues of private law. 3 1 Even in the codification of
customs, where royal approval was an essential formality, effective
power of decision was vested in local assemblies of the three estates,
meeting in each district, and direction of the whole great enterprise
28
For the Parlement of Toulouse the collection of Bernard de la Roche Flavin,
Arrests Notables du Parlement de Tolose (Lyon, 1631) , gives many examples. On
April 18, 1 5 51, for example, the Parlement forbade "quantity" sales of merchandise to
persons not merchants on pain of banishment and confiscation of the merchandise (La
Roche Flavin, p. 5 ) . On July 13, 1559, ( p. 32) a decree forbade the cutting of trees
without the owner's permission, on pain of the whip. Finding the bellowing and
bleating of animals to be a public nuisance, the court on April 20, 1570, ordered all
butchers on pain of their lives to confine their animals to places in the city that were
assigned for keeping of animals ( La Roche Flavin, p. 43 ) .
For the Parlement of Normandy, Houard, Dictionnaire Analytique de la Coutume de
Normandie (Rouen, 1782 ) , IV 57-63 , gives a partial list of arrets de reglement, with
cross-references to numerous other sections of his repertoire where others are described.
For the Parlement of Provence an anonymous author published the texts of 247
regulatory decrees in a book entitled Arrets de Reglement Rendus par le Parlement de
Provence, par un President a Mortier du Meme Parlement (Aix, 1744) .
For the Parlement of Dijon, F. Perrier, Reglemens du Parlement de Dijon ( Dijon,
1737) , quotes a large number of arrets de reglement.
G. Saulnier de la Pinelais, Les Gens du Roi au Parlement de Bretagne, 1553-1790
( Paris, 1902 ) , 295-341, gives a descriptive account of the wide-ranging legislation of
the Parlement of Brittany.
29
Raynald Petiet, Du Pouvoir Legislatif en France (Paris, 1891) , lists in appendices
(pp. 272-77) the arrets de reglement issued by the Parlements of Paris and Besani;on
after the reestablishment of royal authority by Louis XIV. There were 95 issued
between 1659 and 1710 and appearing in a single reporting series, the Journal des
Audiences. Of these 18 are classified by Petiet as relating to general "police and
administration" and 13 as regulating church affairs. Between 1674 and 1715 Petiet
lists 70 decrees of the Parlement of Besam;on.
The same author ( pp. 223-24) refers to a request to the Chancellor in 1710 by the
Parlement of Besam;on for a royal ordinance on j udicial sales. The Chancellor replied
that the proposed rules were not suitable for an ordinance but could be issued by the
Parlement as an arret de reglement if it wished.
0
' In the royal ordinances of the sixteenth century there were some isolated provisions
on matters of private law. The great ordinances of Louis XIV dealt mainly with civil
and criminal procedure. Only the code of commerce ( 1673 ) , portions of the maritime
code ( 1681) and the eighteenth century ordinances on gifts, wills and substitutions
significantly contributed to private law. Chenon, H.D.F., II 356-61.
31
Above, Chapter IV, sec. S; Dawson, "The Equitable Remedies of the French
Chancery Before 1789," Festschrift fiir Ernst Rabel (Tiibingen, 1954), 99,
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was given to judges of the Parlements, who were specially com
missioned by the king for the purpose. Questions left unresolved by
the local assemblies were decided by decrees of the Parlement whose
members had directed the proceedings. 32 Where questions arose as
to the meaning of the published texts, the Parlement of Paris not only
decided such questions but ordered its decrees to be published in the
districts affected "to govern in other like cases" or "to serve as law for
the future. " 33 Even where no such phrases were used, a legislative
quality could be inferred from an order that a decree in a particular
case was to be read aloud in the local bailliage court while the court
was in session.34
Another type of decree to which lawyers gave special attention was
the decree that was rendered "after consulting the chambers." The need
for consultation arose from the steady increase in the membership of
the Parlements during the last 3 00 years of the old regime. To accom
modate the new judges, new chambers were created. The Parlement
3
2 Dawson, "The Codification of the French Customs," 38 Mich. L. Rev. 765, 770-78
( 1940) .
33
Jouy, 7 ( decree of 1 572 on whether a contract of marriage can make land a part
of marital community property) ; Jouy, 139 ( decree of Feb. 19, 1592, on personal
liability of heir for debts of his ancestor) ; Jouy, 536 ( decree of Aug. 30, 1614, on
nephew's right to represent a deceased parent in succession under the custom of
Senlis ) ; Jouy, 148 ( decree of June 20, 1615, on gifts between husband and wife ) ;
Jouy, 137 ( decree o f Aug. 5 , 1619, on liability of deceased wife's heir for debts con
tracted by the husband ) . The decree of Aug. 30, 1614, (Jouy, 536) is quoted by the
editor verbatim. In all the other instances we have only the word of the editor, Jouy,
that "to serve as law for the future" or equivalent language was included in the
decree itself.
34 Among the considerable number of such decrees that Jouy assembled, a good
example is the decree of April 15, 1567, by the Parlement of Paris (Jouy, p. 90) on
the question whether the wife of a non-noble husband could renounce her rights in
community property where it was insufficient to pay debts that the husband had con
tracted. Jouy first pointed out that under the reformed Custom of Paris this privilege
was accorded to any wife, without regard to her husband's status. The Custom of
Meaux was silent on the question. He then described a case in which the heir of a
deceased wife had renounced the wife's rights, with the object of releasing her
property from liability for the husband's debts. The Parlement decreed that the renun
ciation was effective and ordered that its decree be "read and published at the court
of the bailliage of Meaux and other courts within its jurisdiction on days of ordinary
sessions." Jouy went on to say that the decree might be thought to have limited scope
because the main contest in the case was between the heir of the deceased wife and
the surviving husband. But he pointed out that by its terms the Parlement's decree had
also released the deceased wife's property from the claims of the husband's creditors
"so that one cannot doubt that the reglement is general, as to both the husband and
the creditors of the community. This principle applies to all the customs."
Jouy and other reporters refer to many other decrees that were similarly ordered to
be read aloud in local courts. Examples, whose dates range from 1563 to 1 737, appear
in Jouy, pages 1 , 3, 5, 18, 85, 89, 93, 95, 101, 1 18, 1 19, 1 2 1 , 122, 155, 165, among
numerous others. More will be mentioned below. For decrees relating to th·e internal
procedure of the Parlement or the functions of its attendant officials publication before
"the community of avocats and procureurs" was often ordered. Jouy, 22, 2 5, 26, 43, 58,
59, 60, 62, 75, 76, 1 12, etc.
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of Paris can be taken as an illustration. The Chambre des Enquetes
had been divided into two sections as early as 1454. These two sections
became separate chambers, then two more were created in the sixteenth
century by Francis I. Other chambers were created one by one, so that
at the death of Louis XIV in 1 7 1 5 there were altogether 240 judges,
divided into nine separate chambers of which five were Chambres des
Enq11etes. 35 In the sixteenth century the Grand' Chambre lost the coor
dinating function it had previously performed through elimination of
the requirement that decrees drawn up in other chambers be routed to
the Grand' Chambre for promulgation there. 36 The combination of
greatly increased size and separatism in administration clearly made it
much more difficult to maintain any kind of unity in the doctrines that
the court was promoting.
The remedy was consultation between the chambers. This was nor
mally accomplished by assembling two chosen representatives from each
of the chambers, though at times whole chambers could meet together.
No serious effort was made to keep secret the fact that consultation
had occurred, for reporters of the late sixteenth and seventeenth cen
turies took note of several hundreds of such decrees. Decrees preceded
by consultation were not regulatory decrees in quite the same sense as
those that announced to the public a rule of conduct, with sanctions
for disobedience. Certainly it does not seem that they were felt to
be binding on all the chambers.37 But lawyers gave them special
attention and some classified them as arrets de reglement. 38 Their chief
importance, and this was great, was in the development of rules of
private law.
The wall of secrecy that had surrounded the court was sometimes
35
Chenon, H.D.F., II 507-09. In 17'56, as part of a general reduction in the size of
the Parlement, the number of Chambres des Enquetes was reduced from 5 to 3.
36
Chenon, H.D.F., II 511-12.
37 George Louet, Receuil de Plusieurs Arrets Notables (Paris, 1742) , M. som. 23, II
196, for example, describes a case in which the question was whether shops in the
salle of the Palais de Justice, which were customarily rented by the Treasurer of France
to their occupants for nine-year terms, should be considered movables or immovables,
f or the purpose of awarding dower to a lessee's widow. Two decisions in the 1580's
had reached opposite conclusions. "The question being asked of the chambers and
these decrees, which seem contradictory, having been examined, it was decided by a
decree of Dec. 13, 1600, pronounced on Dec. 16 following, that the lease of the said
shop was a movable and the widow, who demanded dower from the purchaser, pos
sessor of the shop, was dismissed (mise hors de Cour) . . . Subsequently a decree
was rendered in the second Chambre des Enquetes by which the said shops were
adjudged to be immovables, on the rapport of M. Ricouart." [The decree of 1600,
rendered after consultation of the other chambers, was thus not followed by the later
decision of the second Chambre des Enquetes.]
38
Guyot, Repertoire Universe! et Raisonne, I 633 ( 1784) . Jouy gives hundreds of
references to decisions rendered after consultation of all the chambers and classifies
them throughout as arrets de reglement.
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breached in other ways. In the late sixteenth and early seventeenth
centuries it was not uncommon for the president of the court to "notify
the bar' ' that the court in rendering its decree had adopted a particular
legal proposition. For example, in a decree rendered in 1604 the
assignor of a rent had been held not to be liable to the assignee when
the assigned claim proved to be uncollectible because of the debtor's
insolvency. The reporter says: "First President de Harlay notified the
bar after the pronouncement of the decree that a guaranty, not stipu
lated in a contract, cannot be supplied by a court since nothing should
be decided contrary to the will of the contracting parties.'' 39 Comments
like this were naturally treasured by the lawyers to whom they were
addressed. Hundreds can be found in the law reports.40 They can be
compared with the "resolutions" of English common law judges that
appear in the English reports of the same period, though the relations
between bench and bar in the two countries had remained so utterly
different. Being volunteered by the president of the court, they were
not considered, it seems, to be any more binding on the court itself
than the decrees rendered after consulting other chambers.41
One more channel for communication between bench and bar was
the decree rendered in "red robes" on the eve of solemn feast days.
The ceremonial employed on such occasions must have been most
impressive. There was a great procession, sometimes led by the king,
in which the order of precedence was carefully prescribed by royal
edicts. Great lords attended, the whole bar was assembled, red robes
39
Jacques de Montholon, Arrests de la Cour Prononcez en Robbes Rouges ( Paris,
1634), no. 104.
40
Jouy, again, includes numerous other examples of such comments. Among those
of special interest were two that dealt with the right of married persons to make gifts
to each other. After the first decree was pronounced, at Easter, 1610, President Jambe
ville "notified the avocats that the court had decided the question after having exam
ined all the decrees rendered, both under the Custom of Paris and under the other
customs, also the decree of July 4, 1587," ( which had been ordered to be published
at the Chatelet of Paris). After the second decree, pronounced April 26, 1646, the
president "notified the avocats no longer to urge questions that had been decided by
so many decrees." Jouy, 1 54.
Compare the decree of April 24, 1 586, construing the Custom of Orleans and deny
ing the power of a married woman to contract without her husband's concurrence in
such a way as to obligate her land, even though the land was not part of the marital
community property. The court made a "note" that "it would decide the same way
under other customs that did not have a contrary provision." Louet-Brodeau, Receuil
de Plusieurs Arrets Notables, F, som. 30 (Paris, 1742, vol. I 769).
41 For example, on the promulgation of a decree at Easter, 1602, the first president
Seguier is said by Jouy ( p. 55) to have advised the bar that in rendering its decree
the court had "j udged" three questions as to the rights of an assignee against his
assignor. The comment of Jouy is that "the first two principles established by President
Seguier are followed," but on the third, "il paroit que la Jurisprudence a change," so
that the assignee does not lose his rights against the assignor by failing to take affir
mative steps to prevent seizure of the debtor's assets by third parties.
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were worn by the j udges. 42 It was on these occasions that decrees were
pronounced that were "deliberately intended to serve for the instruction
of lawyers in similar matters in the future." 43 These decrees too were
not, strictly speaking, arrets de reglement. But they too were noted by
reporters of the sixteenth and seventeenth centuries as specially worthy
of respect and attention. No statistics on the subject have ever been
assembled but it is clear that they were much more numerous than the
decrees that were technically reglements. Before 1667, when "red robe"
and other formalities in pronouncing decrees were abolished by royal
ordinance, 44 there must have been several thousand.
Formal legislation by the Parlements was on the whole rare. Of the
hundreds of thousands of decrees that were rendered by the thirteen
Parlements between 1500 and 1789 , only a tiny fraction purported to
lay down rules of conduct for the general population or to constitute
directives for lower court judges or royal officials. Decrees with other
special features-eonsultation of the whole court, statements to the bar
by the president, or the ceremonial of "red robes"-were much more
numerous but were still a small fraction. Nevertheless, the possession
of their wide and undefined power to legislate surely added much
weight to conclusions that the Parlements reached in ordinary litigation,
even though these conclusions were not expressed in mandatory forms.
In their routine work they could suddenly assume the posture of a
legislature by their own, almost unhampered choice. This meant that
for lawyers in studying their decisions the important question was not
one of form but whether the court had meant to lay down a rule.
7.

The Later Law Reports ( 1 600-1 789)

a. Reports by fudges
The institutional practices of centuries, reinforced by royal mandate,
had walled off the j udges of the Parlements in a private and protected
world of their own. Since outsiders had few apertures through which
" Aubert, "Recherches sur !'Organization du Parlement de Paris au XVIe Siecle,"
N.R.H., 1912, 309, 349-5 1 .
43
The language quoted is that of :Stienne Pasquier, Lettres, XIX, no. 1 5 , Oeuvres
d'Estienne Pasquier (Amsterdam, 1723 ) , II 578-79. Pasquier was a well-known lawyer,
humanist, minor poet, and historian who practiced before the Parlement of Paris from
1 549 until late in the l S00's. The language quoted is part of a passage in which
Pasquier ( one of the few to do so) referred to the maxim non exemplis sed legibus
iudicandum to support his conclusion that court decrees did not produce l aws valid
throughout France. He then went on to say: "I know well that above all others one
must pay special respect" to decrees rendered in red robes, since they were intended
for the instruction of lawyers, "not indeed throughout all the Parlements, but in those
in which the decrees were rendered."
44
Ordinance on Civil Procedure of April 1667, tit. 26, art. 7 ( Isambert, XVIII, 1 5 5 ) .
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to peer inside, revelations had to come from the judges. It was there
fore an event of some importance when there appeared in 1 609 the
reports of George Louet, judge of the Parlement of Paris. They are
worth a long look for they were not only revealing but most influential
and it even seemed for a time that they might set a style.
Louet' s reports were actually his own private notes and were appar
ently not intended for publication, which occurred a year after his own
death. They appeared under impressive sponsorship. Their publication
was arranged by Seguier, the first president of the Parlement of Paris,
and the Parlement gave its formal approval.1 All this is very difficult
to reconcile with the royal mandate for secrecy, for Louet's notes sud
denly cast a bright light on the internal workings of the Parlement of
Paris. Their usefulness was greatly increased by the annotations of
Julien Brodeau, a prominent and successful lawyer and author. Brodeau
himself clearly had access to the official registers of the Parlement, and
used them often to supplement Louet's reports.2 In the fifteen editions
that the work went through, Brodeau and other editors added running
commentaries in which references to decisions, including decisions of
the other Parlements, in the end totalled several thousand. 3
Louet himself was without doubt a learned and diligent man. He was
a close student of French sixteenth century authors. He knew the Accur
sian Gloss, the Bartolists, and the later Italian doctors. He knew a
great deal of Roman and canon law; wherever he engaged in lengthy
discussion, his comments were studded with references to the Corpus
Juris and the decretals. He also relied on the Bible, on Plutarch and
other Roman authors, but he was primarily a collector and analyst of
decisions of the Parlement. His fullest accounts were of decisions ren' George Louet assumed office on Jan. 4, 1584, having been previously Archdeacon
of Tours and Dean of Angers. Maugis, Parlement, III 266. He died in 1608, shortly
after his appointment to a bishopric. Camus, Profession d'Avocat, II 293. Camus stated
that the first edition of Louet's notes appeared in 1602, but the first edition refers to
numerous decisions rendered between 1602 and 1608. The third edition, which appeared
in 1612, contains the dedication written for the first edition. This dedication, dated
Aug. 1, 1609, is to Antoine Seguier, first president of the Parlement of Paris, and
recites that Seguier, after the recent death of his friend Louet, had secured his manu
script notes and arranged for their publication. Decrees of the Parlement in 1611,
authorizing publication, are also quoted after the preface to the third edition.
' Brodeau sur Louet, H, som. 1 (I 793 ) , gives Brodeau's comment on a decision
discussed by Louet: "Cet Arret a ete prononce par Monsieur le Premier President de
Thou, et d'autant qu'on allegue diversement, j'ai ete curieux de voir le registre de la
Cour et d'en extraire le plaidoyer," which he then summarizes. Similarly, I, som. 6
(I 877): 'Tai remarque plus de cent Arrets clans le Registres de la Cour, donnez en
toutes les Chambres . . . ." and H, som. 16 (I 833 ) , among numerous others.
• The edition that will be cited hereafter is the Receuil de Plusieurs Arrets Notables
du Parlement de Paris Pris des Memoires de Monsieur Maitre George Louet, par
Rousseaud de la Combe (Paris, 1742) .
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dered in his own fifth Chambre des Enquetes during the period from
1 584 to 1608 when he was in active service; in many of these he had
the leading role of rapporteur. He also referred, however, to numerous
decrees that were rendered decades earlier and that he must have
unearthed through his own search of the court's registers. He made a
strenuous effort to explain and reconcile the hundreds of decisions to
which he referred. After giving the results that were so tersely and
formally announced in the decrees themselves he constantly added
explanations: "the reason was . . ." or "one can understand from
this . . ." Conflicting opinions within the court were often mentioned,
usually with outlines of the opposing reasons. Louet has long been
forgotten by his countrymen but this is a fate he did not deserve. His
reports give an unexampled picture of the Parlement of Paris in the
time of Coke.
An attempt at a restoration, 3 50 years later, will require close study
in detail and numerous examples of this craftsman's art. There are
several objects in making the attempt. The first object is to expose the
nature of the problems that were cast on the courts by the peculiar
amalgam of local custom, Roman and canon law, and indigenous
French doctrine that the courts were given to administer. A second
object is to describe how the Parlement was hampered by the com
plexity of its own internal machinery and the continuing lack of
effective interchange between bench and bar. A third object is to
convince skeptics, especially modern French skeptics, that the Parle
ment of Paris had developed by 1600 a working system of case law.
Its peculiar features were due to the factors just mentioned-the multi
plicity of sources from which law could be derived, inefficient internal
machinery, plus the Parlement's retention of broad legislative powers.
All this meant that the product differed greatly from English case law
in the time of Coke. It also meant that, as compared with English
common law judges, the j udges of the Parlement asserted for them
selves a far more dominant and creative role and also sought much
more deliberately to develop their own techniques for self-restraint
in effect, their own system of precedent.
In entering this strange, secluded world it seems best to start with
a very simple case which nevertheless will illustrate Louet' s method.
It related to the public disgrace to be visited on delinquent debtors.
More precisely phrased the question was-should every debtor who
had assigned his assets for the benefit of creditors be required there
after to wear a green bonnet? Earlier decrees of the Parlement of
Paris, without help from any statute or other general regulation, had
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required certain individual debtors after cession de biens t o carry this
public mark of disgrace as a condition to release from imprisonment. 4
Louet reported some discussion among the judges in which a "diffi
culty" arose because some judges thought this punishment excessive
where the debtor's decay was due to misfortune rather than bad man
agement or fraud. These judges argued that "the decrees that admitted
the distinction between fraud and misfortune, being supported by good
reason, should be followed." Other judges, however, argued that every
debtor would then claim accident, that the function of the green bonnet
was to warn creditors rather than to punish fraud, and that too great
indulgence to debtors would encourage them to use cession de biens
as a means of escaping their obligations. Louet then said :
After having seen the decrees, including those given for
Hubault, it was finally decided to make the law general and with
out distinction and that all those who cede and abandon their
assets must, without any distinction, wear the green bonnet. By
decree of September 7, 1 606, given on the rapport of M. Bavin
between Vomont and Loyseau. And by another decree the same
question was adjudged on the rapport of M. de Heere, for Valet,
on Dec. 1 6, 1606, after having heard the said M. Bavin [rappor
teur in the earlier case of Sept. 7} on the particularity that some
said existed in his case: so that at present one should no longer
have doubts on the question. 5
It will be noted that in the "green bonnet" cases not only were
prior decrees actually examined by the judges but the court conferred
with the rapporteur in a similar case that had been decided only three
months earlier. But earlier decisions were often examined where the
gap in time was much wider. For example, in a case decided in 1 586,
the Dean, Canons, and Chapter of the cathedral at Chartres had sued
in their capacity as feudal lords against a vassal, Baignaux. The object
of the action was to compel Baignaux to tear down a fortress, complete
with moat and drawbridge, that Baignaux had erected on the land he
held in fief. The arguments of counsel for the parties, as summarized
by Louet, ranged far afield. Baignaux urged the right of self-clefense
derived from the law of nature, two texts of Roman law, and the
• At one point Louet in his discussion referred to an "ordinance" that required
bankrupt debtors to wear a green bonnet but Brodeau in his note made it clear that
the requirement was introduced by decrees addressed to individual debtors, the lirst
decrees that Brodeau himself had seen coming from 1 582. There had apparently been
no general arret de reglement by the Parlement of Paris like the one issued by the
Parlement of Normandy on March 1 5, 1 584. Brodeau described the latter decree and
stated that it was not only cast in general terms but was ordered "read and published"
in all the bailliage courts in Normandy. Louet, C, som. 56 (I 376-77 ) .
• Louet, C, som. 5 6 ( I 376) .
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absence of prejudice to the lordship rights of the cathedral chapter.
The chapter replied with a citation to the Accursian gloss, a French
doctor of law, an argument that the chapter was prejudiced because
the jurisdiction of its seignorial court could not be effectively exercised
against a vassal so fortified, plus the contention that the fortress was
not needed for self-defense since the king's peace gave enough pro
tection. Louet's report of the decision in 1586 then says:
The parties alleging several decrees, that of Montjay and Ville
vode, given on the rapport of M. Broue in the fourth Chambre
des Enquetes December 23 , 1566, and another on the rapport of
M. Angenouse in the first Chambre des Enquetes at Easter 1573
between Saligny and Baufremont. The question having been asked
of the chambers and the decree of 1566 having been read at the
bureau, by decree [of the fifth Chambre des Enquetes] the castle
and fortress are to remain and it was adjudged that it is per
mitted to the vassal to fortify without asking his lord, subject
to the limitation that for the exercise of their jurisdiction the
vassal is bound to allow entry to the officers of the said Dean,
Canons and Chapter. 6
In the fortress case, the prior case that was read aloud "at the
bureau" had been called to the court's attention through being cited
by counsel for one of the parties. Citation of cases by advocates was
in fact quite common. Louet often took some pains to summarize
arguments of counsel, which cited the Bible, the Odyssey, events of
Roman history, Roman literature, Roman and canon law, the Italian
doctors and French authors, but they also cited prior decisions of the
Parlement itself. Often these references gave dates and names of
parties with such particularity as to make it dear that other lawyers
beside Brodeau had access to the registers of the court.7
• Louet, F, som. 13 (I 726). In his next "sommaire" (F, som. 14, I 728) Louet
referred to another decree of the fifth Chambre des Enquetes, in 1595, in which an
occupier holding by lease rather than by fealty, was ordered to demolish a fortress he
had built. Louet then mentioned still another decree of the fifth Chambre in 1602 in
which the court "in conformity with the latter decree" ordered a vassal, holding by
fealty and not by lease, to demolish a drawbridge and fill in ditches that he had
constructed. In an apparent attempt to reconcile this with the case of Chartres Cathedral
v. Baignaux (referred to above in the text), Louet mentioned the "particularities" of
the 1602 decision--that the structure fortified was only 50 feet from the lord's house
and that there had been "great litigation" (un grand proces) between lord and vassal
which could have been the occasion for the fortification. Louet's suggestion seems to
be that the vassal had built a "spite fortress."
7
The following list of cases in which lawyers cited earlier decisions of the Parlement
is not guaranteed to be complete. (References in each instance are to the page of
the 1742 edition on which the citation appears). A, som. 12 (I 44); C, som. 4 (I
166); C, som. 21 (I 229 and 230) ; C, som. 29 (I 262); C, som. 30 (I 269); C,
som. 53 (I 367); D, som. 17 (I 460 and 461); D, som. 52 (I 568 and 569);
D, som. 60 (I 603 and 604); E, som. 5 (I 660) ; F, som. 5 (I 703); F, som. 30
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In Louet' s collection, citations of prior decisions by lawyers were
actually somewhat less numerous than references made by the judges
themselves in the course of their own internal debates. 8 Sometimes
Louet was explicit that the court itself had examined prior decrees
before rendering its decision.9 Consultation of the other chambers on
issues that were important or difficult normally led to a general search
of the records for relevant decisions. Sometimes the search was fruit
less, all chambers reporting that no similar case had been found.10
More often the search was rewarded by discovering decisions that
resolved the problem. 11 Still more often, in the cases Louet reported,
conflicting decisions were discovered. In this event there were several
alternatives available. Usually the chamber before which the case was
pending would, after examining the prior decisions, select between
opposing views and reach its own conclusions. 12 Another solution, well
(I 769) ; H, som. 1 1 ( I 819) ; H, som. 13 ( I 824) ; L, som. 1 ( II 6 ) ; L, som. 9
(II 54 ) ; N, som. 4 (II 223 ) ; P, som. 14 ( II 335 ) ; P, som. 16 (II 341 ) ; P, som. 40
(II 414 ) ; R, som. 10 ( II 483 ) ; R, som. 48 ( II 591 ) ; R, som. 53 (II 619) ; S, som.
25 (II 693 ) ; V, som. 1 (II 784 ) ; V, som. 7 ( II 845 ) ; V, som. 12 (II 858 ) .
• In the following instances Louet described discussions of past decisions that the
judges themselves initiated, with nothing to suggest that they had been cited originally
by lawyers in oral argument: C, som. 15 ( I 2 1 4 ) ; C, som. 57 (I 383 ) ; D, som. 17
(I 462 ) ; D, som. 41 ( I 535 ) ; D, som. 69 (I 636) ; D, som. 72 (I 614 ) ; P, som. 28
(II 379 ) ; P, som. 34 ( II 405 ) ; P, som. 41 ( II 4 17 ) ; R, som. 56 ( II 633 ) . To these
must be added the large number of prior decrees turned up by the judges in the
process of consulting other chambers or otherwise seeking to reconcile inconsistent
decisions. Some are referred to in the notes that follow.
" Louet, D, som. 64 (I 624 ) ; F, som. 30 (I 769 ) ; I, som. 9 (I 889 ) ; I, som. 13
(I 897 ) ; L, som. 9 ( II 55) ; N, som. 3 ( II 2 1 1 ) ; P, som. 17 (II 343 ) ; R, som. 10
(II 483 ) ; S, som. 14 (II 688) .
10
"The chambers having been consulted and no decree having been found . . . ":
Louet, A, som. 4 5 ( I 3 5 ) ; R, som. 4 5 ( II 584 ) ; S, som. 1 5 (II 694 ) .
11
For example, in Louet, S, som. 9 ( II 667 ) , the question was whether in the pays
de coutumes successive interests in property (substitutions) could be created by con
tract, with a consequent restriction on the first taker's power to alienate. Louet sum
marized the arguments of counsel, largely based on Roman law, and then said : "The
question having been asked of the chambers and it having been discovered that con
tractual substitutions and fideicommissa had been approved in the decree of Roidemont
and the decree of the Sanguins," the court proceeded to uphold the contractual substi
tution involved in the case before it.
Other examples of earlier decisions that were turned up in the process of consulting
the chambers and that were then followed: H, som. 11 ( I 820) ; M, som. 4 ( II 1 1 0 ) ;
M, som. 17 (II 173 ) ; R, som. 12 (II 486) ; V , som. 2 (II 670 ) .
1
2 Louet, D, som. 12 ( I 538 ) ; D, som. 17 ( I 461 ) ; D, som. 54 (I 582 ) ; D, som.
58 (I 597 ) ; F, som. 1 1 (I 718) ; F, som. 28 (I 762 ) ; H, som. 13 (I 8 27 ) ; R, som.
30 ( II 530 ) .
In P, sommaire 19 ( II 347) , Louet discussed the question whether a n unpaid seller
of goods could repossess them as against a creditor of the buyer. He commenced by
referring to a decision in the fifth Chambre des Enquetes, in 1 581, arising under the
Custom of Paris, by which, he said, it had been decided "that the seller of merchandise
is preferred over all creditors for the payment of their price, even though he is not
the first to seize them." He then discussed a Roman law text and quoted language
from Roman law doctors which indicated that the result would be otherwise if the
goods had been sold and actually delivered to a third party, and commented : "This
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known to courts in more recent times, was to postpone decision of the
critical issue and dispose of the case on some narrower ground. 18 If
enough was at stake, however, the particular chamber could be afforced
by representatives of all the other chambers (usually two from each)
and the augmented assembly would settle the disputed issue.14
In a court so large conflicts of opinion could arise not only between
the chambers but between the judges of a single chamber. German
appellate courts had faced the same problems, for despite their much
smaller size (rarely more than 15 members) they were commonly
divided into separate chambers (senates) ; conflict between chambers
or within a particular chamber was normally resolved by an assembly
of the whole court, the Plenum. 15 But plenary assemblies could only
is the reconciliation of the decrees that are said to be conflicting on this question."
Louet conceded that there "were many reasons for doubt," citing Bartolus and two
more texts of the Corpus Juris. He then said: "Another decree was rendered between
Bidault and Esgal on my rapport in the fifth Chambre des Enquetes on April 12, 1588,
after having asked the question of the chambers and examined the decrees that were
claimed to be contrary, in particular one given on the rapport of M. De Grien in the
same Chambre in the year 1585 for the merchants of Rouen."
18 Louet, P, som. 26 (II 376) , described at length the arguments within the court
over the question whether land could be sold in execution of an interlocutory decree,
a question on which "there has been a diversity of opinions and one finds a con
trariety of decrees." One group of j udges relied on Bartolus and Roman law t exts, also
some prior decisions of the Parlement, that had permitted execution sales only of
movables under interlocutory decrees. Another group urged the need t o make such
decrees effective, especially because of the long delays in reaching final decisions.
Louet then said: "The question was demanded of the chambers where diversity of
opinions and contrariety of decisions were discovered; some not thinking it good to
depart from what is accustomed t o be adj udged, and a provisional decree being t em
porary, momentary and subject to reversal, . . . and others on the contrary saying that
what had been adjudged provisionally was legitimately due. . . . The question was
not decided, but the case was disposed of on another particularity." Other cases in
which the court decided on a narrower ground because of conflict of opinion on a
broader issue: Louet, C, som. 30 (I 269) ; D, som. 26 (I 497) ; P, som. 20 (II 354) .
14 Louet, 0, som. 5 (II 272) described a case that had arisen in 1598 in the third
Chambre des Enquetes, raising the question whether an office purchased by a husband,
subsequently deceased, should be considered movable or immovable property for pur
poses of interstate succession. The 1598 case decided that the office was an immovable.
Louet then referred to an earlier decision in the fifth Chambre des Enquetes that had
reached the opposite conclusion and said: "For the reconciliation of the decrees two
Messieurs from each chamber were appointed in the case between the La Granges for
an office of Treasurer in Orleans on the rapport of M. de la Nauve in the first Chambre
des Enquetes and a decree was rendered by which it was decided [that the office was
an immovable]. The decree published in red robes by the First President de Harlay
on Friday, September 7, 1607."
The plenary powers that these representative groups possessed are illustrated by
Louet, D, som. 17 (I 462). Louet described a Jong series of conflicting decisions and
then said : "Finally in order to make a certain and assured rule two of the Messieurs
of the Parlement from each of the Chambres de Enquetes were appointed to adjudge
the case between [parties named} , pronounced July 4, 1587, and read and published
at the Chatelet of Paris." The decision actually conflicted with the express language
of the Custom of Paris and Louet commented that as a result one must consider that
the published text of the Custom had been amended by the court's decree.
15
The rules for convoking the Plenum of the Reichskammergericht are described by
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be used on very special occasions in a court like the Parlement of Paris
with 100 or 15 O members (later to rise to 240). 16 Certainly it was
unreasonable to burden seven or eight other chambers with the task of
resolving conflicts that had arisen within only one chamber. Yet
Louet's reports made it plain that differences of opinion were common
enough.17 The basic solution was majority vote, but with the qualifi
cation that the majority's margin must be two, not one. 18 There
remained therefore the special problem of the tie vote, including the
vote with a majority of only one. A solution was provided by royal
ordinance. If a majority of two could not be mobilized, the case was
declared "divided" (parti ) and transferred to another chamber of the
Parlement for its independent decision.19
This solution caused, of course, a major duplication of effort. More
important, the procedure followed thereafter must have had far-reach
ing effects in inhibiting debate and especially in discouraging judges
from disputing the rapporteurs. In the deliberations that preceded final
votes, the rapporteur spoke first. Each judge was then supposed to rise
Johann Piitter, Conspectus Rei Iudiciariae Imperii (Gottingen, 1748), 201-04, and J. F.
Malblank, Anleitung zur Kentniss der deutschen Reichs- und Provinzial-Gerichts- und
Kanzley-verfassung (Niirnberg, 1791), 458-70. In general decisions were by majority
vote, but if there was a tie, two or four judges from another chamber were added; if
the tie persisted the case went to the Plenum.
Provisions for a Plenum in territorial appellate courts are described by Rosenthal,
Geschichte des Gerichtswesens Baierns, I 449-53; Gunkel, Oberappellationsgericht in
Celle, 129, 153. In the Celle court any outvoted j udge could demand a Plenum; if the
Plenum ended in a tie vote the case was to be remitted to a law faculty through
Aktenversendung but Gunkel says this never occurred.
16
Maugis, Par!ement, I 287-88 refers to a few cases in which 30, 40, or 50 judges
voted and Louet reports one in which 40 votes were recorded. Louet, N, som. 4
(II 222). It is not surprising that this latter case drew a crowd (though much less
than the whole membership of the Parlement), for the main question was whether
a judgeship in the Parlement automatically ennobled the incumbent's heirs (they held
it did not).
17
Among the decisions described by Louet as having been rendered multis contra
dicentibus: C, som. 7 (I 173); D, som. 3 8 (I 523); D, som. 43 (I 542); D, som. 51
(I 565); F, som. 22 (I 743); H, som. 22 (I 850); L, som. 1 (II 8); R, som. 54
(II 62 5). Other cases in which the fact of dissent is noted: D, som. 30 (I 479);
G, som. 1 (I 775); H, som. 13 (I 827); I, som. 9 (I 889); M, som. 25 (II 20);
P, som. 24 (II 360); T, som. 10 (II 773).
18
Ordinance of March, 1499, art. 76 (Isambert, XI 76). The ordinance of August,
1539, art. 126 (Isambert, XII 625) attempted to reduce the required majority from
two to one, but royal legislation soon reinstated the old requirement of two. Maugis,
Parlement, I 289.
In the Parlement of Paris a minimum of eleven judges was required for a valid
decree. Ordinances of April 1453 and March 1550 (Isambert, IX 235 and XIII 157).
In other Parlements, as a rule, seven sufficed. Guyot, Repertoire Universe! et Raisonne
de Jurisprudence (Paris, 1784), I 626.
19
Ordinances of March 1499, art. 76 (Isambert, XI 76) and March 1549, art. 8
(Isambert, XIII 155). In criminal cases, however, if a simple maj ority could not be
secured judgment was rendered for acquittal or for the milder sentence. Louet, P, som.
45 (II 432).
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and give his "opinion" orally, no attempt being made to record his
reasons. 2 0 If the vote ended up in a "tie" ( i.e., if there was not a
majority of two votes at least) , the judge who spoke first against the
recommendations of the t'apporteur was formally labelled the com
partiteur-freely translated, "the one who produced a division," or
more freely still, "the leader of the opposition. " Both rapporteur and
compartiteur were then required to leave their own chamber and repair
together to another chamber. There they assumed the whole burden
of arguing for their opposing views. There is no hint that counsel for
the parties were allowed to be present or to give any support to either
of the embattled judges. It will be recalled that the rapporteur, through
his own study of the written record and the thought he had supposedly
given the case, started with a great initial advantage. Any judge who
decided to oppose him would pay a price for sowing division within
the court.
It could be argued, on the other hand, that this tie-breaking proce
dure, prescribed by royal ordinance,21 reflected a high conception of
judicial duty. There is after all a much simpler solution, used by most
modern appellate courts: if a majority is not prepared to reverse, the
decree appealed from is affirmed. Instead, the conception apparently
was that the Parlement, having received the case, was responsible for
it to the end. If the contending judges, when they appeared before
another chamber, had the misfortune to produce another "tie" vote,
they were required to trudge to other chambers until one was found
that could break the tie. 22 One cannot claim that a desire to realize
perfect justice inspired the solution to a related problem-what if the
needed majority was lacking because opinions were divided not two,
but three ways? The answer in royal legislation was that the opinion
supported by the fewest votes would be disregarded altogether; the
judges who adhered to it were required to choose between the two
20
Maugis, Parlement, I 289. In the fourteenth and fifteenth centuries it had been
the practice for the rapporteur to speak last. Guilhiermoz, Enquetes et Proces, 1 5 1 .
While each judge was speaking it was the duty o f the other j udges, declared by
royal ordinances, to "listen" and not interrupt, subject to intervention by the president
of the chamber if any speaker became unduly prolix. Ordinances of April 1453, art.
1 1 5 ( Isambert, IX 247 ) ; November 1 507, art. 57 (Isambert, XI 481 ) ; October 1 5 3 5,
art. 41 (Isambert, XII 43 3 ) .
1
2 Ordinance of March 1 549, art. 8 ( Isambert, XIII 1 5 5 ) for the Parlement of Paris
only. But see the next note, indicating that it was copied by at least one other Parle
ment, the Parlement of Toulouse.
" Jean Bouguier, Arrests de la Court Dec isifs de Diverses Questions, Tant de Droit
que de Coustume (Paris, 1629) , 282, refers to a case in 1618 that was parti in two
chambers successively and was finally decided in a third. La Roche Flavin, Arrests
Notables du Parlement de Toulouse (Toulouse, 163 1 ) , 3, mentions a case that brought
divided votes in three chambers before it was finally decided in a fourth.
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that had been first and second choice. 23 One can understand that in a
court so large and so fractionated there were limits to the diversity
that could be tolerated. Furthermore, in the usual case, where there
were only two views to choose between, the chamber to which the case
was transferred could not invent a new solution; it must vote on the
precise issue that the embattled judges had framed. Yet dissenters, if
they had the bad luck to produce a tie, were forced to assume a time
consuming and most burdensome task. In Louet' s reports there is
evidence that a considerable number of dissenting judges were truly
inspired by a sense of duty, for they did speak up and when they had
unluckily produced too close a vote they followed the tie-breaking
procedure to the bitter end.24
The methods employed to resolve internal conflict ( whether within
or between the chambers) were like other features of the Parlement' s
procedure in imposing on the judges a high degree of initiative, man
agement, and control. This had been true from earliest times as to the
most time-consuming and burdensome task of all, assembling an d
evaluating evidence on disputed issues of fact. It was also true of the
strenuous effort that the judges made to ensure continuity in the court's
decisions. Louet was not alone in this. The citations by lawyers to past
decisions gave the judges some clues but not much help, for the
lawyers' ignorance of the reasons for past decisions often made their
citations irrelevant. The effort mainly depended on the private research
and consultation of the judges themselves. But Louet' s notes show that
"" Ordinances of June 1 510, art. 32 and Oct. 1 535, eh. 1, art. 86 (Isambert, XI 597
and XII 445 ) . The latter provision applied only to the Parlement of Provence but the
ordinance of 1 5 3 5 was in general a restatement of the approved practices of the
Parlement of Paris.
La Roche Flavin, Treize Livres des Parlemens, Book IX, c. 2 5, stated that on regis
tration of the ordinance of 1 5 10 many j udges of the Parlement of Paris considered it
"very hard and very strange to compel the conscience of judges as to matters that
depended on their prudence and conviction," but the court considered the incon
veniences and delay that had arisen from diversity of opinions and proceeded to
register the ordinance. La Roche Flavin, himself a judge in the Parlement of Toulouse,
found the royal solution to be "just and useful" and referred to a decision of the
Parlement of Paris on Feb. 20, 1 527, where of 19 judges voting 8 were for one view,
7 for a second, and 4 for a third, so that the latter group were directed to vote for
either the first or the second.
" Louet, C, som. 7 (I 314) ; D, som. 60 ( I 607 ) ; F, som. 7 ( I 712 ) ; H, som. 20
(I 840 ) ; N, som. 9 ( II 246) ; P, som. 12 ( II 3 28 ) ; R, som. 10 (II 483 ) ; R, som. 1 2
(II 486) ; R, som. 16 (II 494 ) ; R, som. 22 ( II 5 10 ) ; R, som. 30 ( II 530 ) ; R, som.
44 (II 577 ) ; R, som. 52 ( II 609) ; S, som. 10 ( II 679) ; T, som. 10 ( II 773 ) ; V, som.
8 ( 11 849 ) .
In addition to these 16 cases there were others i n which divided votes were reported ,
with names of both rapporteur and compartiteur but with no indication of the final
outcome: C, som. 2 1 (I 230) ; E, som. 7 ( I 669 ) ; T, som. 6 ( II 745 ) , Louet himself
being compartiteur in the last of these.
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during the period of his own service there were conscientious judges
who accomplished much.
There was certainly no developed theory as to the binding force of
judicial decisions. There was not even much discussion of Justinian's
maxim, non exemplis sed legibus iudicandum, which the Parlement's
own performance contradicted so sharply. Where it was mentioned, the
purpose was to show that the maxim did not apply in France, especially
not to the Parlements. 25 Louet often revealed his own clear conviction
that decisions of the Parlement on doubtful questions had clearly and
conclusively settled them. 2 6 He also spoke frequently of particular deci
sions that were "in consequence of" or "founded on" earlier cases;
in most of them there is nothing to suggest that the decisions thus
followed had carried the external stigmata of arrets de reglement. 27
Each chamber was free to deviate from decisions of the others; but
where this deviation occurred, consultation between the chambers
usually brought them to an agreed position to which all could adhere. 28
21
I have discovered no reference to non exemplis in Louet at all. Jean du Luc,
Placitorum Summae Apud Gallos Curiae Libri XII, referred to it in the preface to his
1559 edition, but only to say that what is established in the Parlement is law and
rightly so, for the Parlement has the powers of the Roman Senate and its decrees have
the same effect as a senatus consultum. Cf. Pasquier, cited above, section 6, note 43,
pointing out that though decisions should not be by "examples" decrees in red robes
were a different matter.
26
Louet, som. T, no. 10 (II 772), for example, discussed the question whether
mutual wills of husband and wife could be revoked by the surviving widow if her
husband predeceased her. Louet first referred to a decree pronounced in red robes in
1583 and holding that she could not revoke. He then referred to some contrary
decisions that had been cited by a French author, Choppin, and said that in the fourth
Chambre des Enquetes in a case in 1606 "on revoquoit en doute si Jes dits Arrets
avoient lieu." The votes in the fourth Chambre being divided, the case was transferred
to the fifth Chambre des Enquetes, where on February 13, 1606, a decree was rendered
that denied the widow's power to revoke. Louet then added "so that at present one
must no longer dispute the question adjudged."
Louet stated in R, som. 58 (II 638), that the court itself, after reaching a particular
conclusion, issued a "prohibition to the avocats to call it in question again."
2
7 Decisions "fondez" on earlier decisions, giving their names and dates: C, som. 24
(I 244); F, som. 3 ( I 698); F, som. 5 (I 703); decrees rendered "en consequence
d'autres" : F, som. 6 (I 711); H, som. 25 (I 858); L, som. 9 (II 55); R, som. 56
(II 637); "donne sur un ancien arret" : P, som. 11 ( II 294); case decided "conforme
ment a un autre arret": R, som. 11 (II 484).
-"' Examples have been given above in this section, note 14, ( but compare section 6,
note 3 7). An important question on which decisions had conflicted was discussed by
Louet, P, som. 10 (II 322). It concerned the so-called contrat pignoratif, a disguised
form of mortgage cast in the form of a contract of sale, with a right of repurchase
within a specified time limit. The older decisions of the Parlement adopted the practice
of converting the borrower's debt into a rent charge. A decree of 1584 rendered in
red robes after consultation of the chambers had introduced a new and different
solution "in order to reconcile the decisions," and this was followed for a time, but
Louet commented: "nevertheless I have seen decisions rendered differently." Louet
then described the continuing conflict and vacillation that lasted through the 1590's.
Finally in a case of 1604 it appeared that some of the judges wished to follow the
older practice of converting the borrower's debt into a rent charge. Others urged a
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Furthermore there was an accepted technique of distinguishing prior
cases, refusing to draw them into consequence because of "particu
larities" in their facts. Louet was especially skilled in this careful read
ing of prior decisions. 29 He did not have the modern problem of
matching facts with judges' reasons, since none of the decrees expressed
any reasons. But he had the eye of a highly trained judge for relevant
and decisive facts. He would no doubt be surprised if he could hear
it said now, but he was a fine case-lawyer, as well as a most diligent
and learned man.
Perhaps it was the success of Louet's reports that encouraged Bou
guier, another judge of the Parlement of Paris, to publish in 1 629
his own private notes on decisions of the Parlement. 30 In his dedi
catory preface, addressed to Cardinal Richelieu himself, Bouguier also
explained that he had been impelled to edit and publish his notes by
the fact that an anonymous edition, filled with errors, had appeared
without his authority a few years earlier. In his preface to the reader,
Bouguier added that he had made these notes for his own "content
ment" and private use during the previous thirty years when he was
serving as judge in the first Chambre des Enquetes. In style and format
he followed Louet closely, though he contributed much less through
his own research and gave relatively more space to arguments by
advocates. He was equally candid in disclosing the reasons for the
decisions he reported, so far as he had been able to ascertain them.
Divided votes, with transfer to other chambers for decision, were
frequent. 31 Instances were given of augmented assemblies, in which
form of foreclosure that had been introduced by more recent decrees, these judges
"not wishing to depart from the recent decrees which should be followed, since they
were rendered after full deliberation in the Grand' Chambre and in various Chambres
des Enquetes [and] it cannot be doubted that the Parlement can make law (dubitan
dum non erat Senatum jus facere posse) ." Finally, according to Louet, "in order to
reconcile the opinions," the judges agreed on a form of sale foreclosure, which Louet
considered "to have much equity and to reconcile the older decrees with the more
recent." Brodeau's notes indicate that this type of sale foreclosure was usually employed
thereafter by all the chambers.
The problem of the contrat pignoratif is discussed with some background by
Dawson, "The Equitable Remedies of the French Chancery Before 1789," Festschrift
fiir Ernst Rabel, 99, 126-36.
29
Louet, D, som. 66 (I 627 ) ; H, som. 1 (I 793 ) ; I, som. 1 (I 864) ; P, som. 10
( II 324 ) ; R, som. 8 ( II 472 ) ; R, som. 3 1 ( II 5 4 1 ) ; S, som. 20 ( II 7 1 6) .
A most interesting case, too long to be described here, which illustrates many
features of the Parlement's internal procedure and shows other judges engaged in the
game of distinguishing cases, is reported by Louet, C, som. 7 ( I 3 14) .
30
Bouguier, Arrests de la Court Decisifs de Diverses Questions.
31
Bouguier, pp. 19, 42, 65, 77, 101, 145, 167, 275, 282, 290, 326, 343, 399-a
total of 1 3 out of 130 principal cases reported. In general Bouguier was much fuller
than Louet in describing the conflicting reasons of rapporteurs and compartiteurs and
reproducing the debates they conducted during their pilgrimages to the tie-breaking
chambers.
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representatives of all the chambers were called in to decide questions on
which prior decisions had been inconsistent.32 Statements to the bar by
the president of the court were quoted, in terms that indicated a strong
conviction that the conclusions reached would control in the future. 33
Bouguier himself made plain his own view that decisions reached after
full deliberation should be followed, 34 though he did not at all exclude
a change, for adequate reasons, in established "jurisprudence." 35
The examples of Louet and Bouguier were followed in 1645 by
another j udge of the Parlement of Paris, Claude Le Prestre. 36 His
book, Notable Questions of Law Decided by Various Decrees of the
Parlement of Paris, was considerably more pretentious and also more
diffuse than either of the others. It contained more commentary of his
own, cast in the form of small treatises on the questions raised by
" Bouguier, pp. 180, 222. I have made no attempt to collect the numerous instances
appearing in Bouguier in which all the chambers were consulted without the convening
of representative assemblies.
3
3 Bouguier, 343, at 3 54, reported a decree pronounced in red robes on Dec. 22,
1606, by President de Harlay, who "enjoined the avocats to follow the said decree,
both in their consultations and in their oral arguments ( playdoyries) ."
Bouguier, 222, at 225, reported another decree in red robes in 1607 after which
the President de Harlay "notified that the decree was very remarkable because it makes
law in the Custom of Paris."
Bouguier, 1, at 8: "After the pronouncement of this decree the said first president
[de Harlay} said these words to the avocats: Learn from this decree that acceptance
is so much of the essence of a donation that even minors cannot be relieved [of the
requirement} : and that although there have been some earlier decrees (arrests prece
dens) that were contrary because of the diversity of opinions, this one must serve as
a rule for the future, since the reasons on either side have been examined."
" Bouguier, 89, discussed the question whether a wife's dowry (dot) was entitled
to priority over her bankrupt husband's creditors, especially an additional dot that her
husband had given her after the marriage. Bouguier said that the question "has been
decided, following another earlier decree (arrest precedent) given in the fifth Chamber
on the rapport of M. Haste May 20, 1616, and other earlier decrees (arrests prece
dens) ." The real question, he said, came as to the augmentation of the dot after the
marriage, for as to the original dot "everyone had the view of following the decree
of the fifth Chamber, which was examined. . . ." Bouguier reviewed the arguments
against this decree of priority to the wife over the husband's creditors and then said :
"Nevertheless, because of the decree of M. Haste, which also covered the augmentation
of the dot although the language of the decree did not say so, and since the said
decree was published in the Senechaussee of Lyon to serve as law, we were constrained
to follow it. . . . "
Bouguier, 198, discussed a decree rendered in 1623 which seemed contrary to
another decree of 1601. Bouguier proceeded to distinguish the 1601 decree because of
"a particular fact and circumstance which I think was solely decisive" and then con
cluded : "in case the two decrees were in conflict one must stand on the later decision,
since the reasons of the earlier were examined and since later laws derogate from
earlier and second thoughts must be wiser."
35
Bouguier, 283, describing a decree of Jan. 21, 1626: "This decree, after all the
earlier (pr��edens) had been seen and examined, has decided for a new jurispru
dence. . . .
38
Questions Notables de Droit, Decidees par Plusieurs Arrests de la Cour de Parle
ment ( Paris, 1st ed. 1645, 2d ed. 1 658 ) . I have used the second edition, since it
contains additional material.
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the cases. It was much less interesting and must have been much less
useful than Louet' s notes. So far as it went, it gave a similar picture
of the internal workings of the court and it added one important new
fact. The fifth Chambre des Enquetes, of which the reporter, Le
Prestre, was a member, kept a separate, private but official record of
important decisions, for the court's own use. That such a record existed
had been indicated by some oblique references in Louet's notes. 37 Le
Prestre had the temerity to publish extensive excerpts from this official
register. 38
The register from which Le Prestre took his quotations was by no
means a unique document. There is evidence dating from the fifteenth
century that some of the chambers of the Parlement of Paris main
tained secret registers, carefully safeguarded and separate from the
ordinary files of the court. Since no copies of the earlier registers have
survived, one can only guess from indirect evidence that they chiefly
recorded the court's conclusions or reservations on matters of high state
policy, especially where there might be actual or potential conflict with
the crown. 39 In the sixteenth century all the chambers except the Grand'
Chambre apparently kept their own private registers. 40 The series from
which Le Prestre made excerpts was described as "Arrestez," a term
that can be translated as "rulings," though it could mean merely
"decisions" or "decrees. " The first Arrete he reproduced was dated
1 5 78. A similar series of the third Chambre des Enquetes, surviving
only in manuscript, starts in 1 572. As a modern author has said of
the latter series, most of the entries dealt with matters of private law
and their object was to record "the principle that guided the decision
37 Louet, C, som. 21 ( I 230) referred to a decree of 1 587 in the fifth Chambre des
Enquetes which was to be found "with the Arrestez, not the Jugez" in its records.
Similarly I, som. 1 3 ( I 897) mentioning Arretes of the fifth Chamber and H, som,
1 1 ( I 820) , mentioning Ar1'etes of the third Chamber.

38
"Arrests Tirez et Extraicts du Livre des Arrestez de Ja Cinquieme Chambre des
Enquestes du Parlement de Paris," appearing pp. 85 1-91 of the 1658 edition of Le
Prestre. At the end of the volume, after page 990, appear royal letters patent, dated
Oct. 1 1 , 1 660, which authorized publication of Le Prestre's entire volume; it was not
actually printed until 1663.
On pages 892-9 1 5 of the 1658 edition there also appear a group of Arrests Celebres
du Parlement, which is described as "collected from all the chambers and taken from
their Arrestez." Many of these read like standard decrees but some, dated in the
1 580's and 1 590's and coming from the third and fourth Chambres des Enquetes, may
be quotations from the registers ( Le Prestre, pp. 9 1 1-14) .
39
Maugis, Parlement, I xxiii-xxvi, collects the evidence, including an indication in
1 5 61 that the custody of the secret register was entrusted, not to the ordinary clerk
of the court, but to one of the judges.
'° M. Dillay, "Les 'Registres Secrets' des Chamhres des Enquetes et des Requetes du
Parlement de Paris," Bibliotheque de J'£cole des Chartes, 1949-1950, 75, 79,
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of the court. "41 Later their content and character were to change, but
at this stage the registers of Arretes can only be described as books of
precedents, maintained for the court's own use.
Le Prestre was apparently the only judge in any of the Parlements
who violated the rules of secrecy in so outrageous a fashion. 42 His
quotations from the register are therefore important, not because they
set a style, but because they give official confirmation to the general
testimony of Louet. Indeed it seems clear that Louet must have used
the register of Arretes as a guide to interesting and important cases,
for many of the entries quoted by Le Prestre gave in abbreviated form
the results that Louet had described more fully. A single example
should suffice. Under the heading "1586" ( usually the month and day
were also given) there appears the following entry:
On the rapport of M. de Turin, adjudged that the Custom is
effective from the day that it was resolved and decided by the
assembly of the estates, even though it [the text] was not brought
to the Parlement for a long time thereafter. Adjudged by the same
decree that the seller of merchandise is preferred for the payment
of its price, even though he is the last to seize it, and this in the
Custom of Paris. Later the same was adjudged between la Bische
and Lescalopier on the rapport of M. Ribier, the 22d-, 1602. 48
The Arretes quoted by Le Prestre were usually even brief er than this.
41
Dillay, at p. 83. Miss Dillay's analysis is mainly devoted to the series of the third
chamber, also called "arrestez" and clearly identical in form and function with the
series of the fifth chamber from which Le Prestre extracted his excerpts. She also
describes a two volume register of the Chambre des Requetes which started in 1534.
A brief summary of the entries in the manuscript register of the third chamber is
given by Dillay, 90-95, with an account also of the machinery that I have already
described for consultation of other chambers and for disposition of cases in which
votes were divided. One especially interesting passage quoted ( p . 92) was in a decree
of 1597 as to which the register said : "In deciding the case . . . it was ordered that,
to prevent its being alleged that the decree had decided . . . [a certain general propo
sition, it is noted that the decree] was given on the particularities and circumstances
of the case, and not to decide this question."
42 Guyot, Repertoire Universe!, I 633 ( 1784 ed.), under the word "Arrete," described
it as meaning ordinarily "the deliberations formed by the company on some point of
law, practice or discipline, by which the company has determined or ruled (arrete)
what it proposes to judge or observe in the future on the point which was the object
of the observation and the Arrete." The author of the note ( Boucher d'Argis) then
went on to describe the collection published by Le Prestre and showed his own
unfamiliarity with this type of document by saying: "It appears from the title of this
collection that there was in the fifth Chambre des Enquetes a book or register in which
notes were kept of the more remarkable decrees of that Chamber, which could serve
as guide and rule for the judgment of similar cases." The author then went on to
distinguish arretes from decrees that "have some form of reglement."
43 Le Prestre, Questions
Notables, 852. This case was described, though dated 1581,
by Louet, P, som. 12 (II 328). Another Arrete in Le Prestre (p. 854) is discussed
more fully by Louet, P, som. 3. There were numerous other instances of duplication
in the period covered by Louet's notes.
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Most of them merely extracted a proposition that the decision had
established, though some gave facts or drew some distinctions. There
were many examples of divided votes, consultation of other chambers,
and prior decisions examined and followed. 44 There are also some other
instances, beside the passage quoted above, in which the keeper of the
register added notes on subsequent decisions which adhered to the
recorded "ruling." Keeping the register must have been a difficult and
responsible task; for if it was to be a reliable guide, careful drafting
was needed and also some effort to insure that the judges had in fact
reached a consensus on the "rulings" themselves. The total number
of arretes reproduced by Le Prestre is not large; during the eighty
years of his series ( 15 78 -1 658), the average was about six entries per
year. Some of the years were skipped entirely and in later years the
numbers diminish. The version published by Le Prestre may well be
incomplete and represent some selection by him, for the register no
doubt contained other, top secret matters that did not appear in his
printed excerpts. It may also be that the diminution in the number of
entries was due to a relaxation of the court's own efforts to record its
"rulings." This is a point to which I must return. It is at least a
significant fact that for a period of almost one hundred years several
chambers of the Parlement of Paris kept their own private precedent
books on questions of private law, giving concrete evidence of their
own belief that in deciding cases they could make rules for themselves
as well as for the general public.
More than a century elapsed, apparently, before another series of
reports was published by a judge of the Parlement of Paris. This series
was prepared by one Grainville, was published in 1750 and included
cases decided in the fourth Chambre des Enquetes between 1 72 1 and
" Again it should be said that prior decisions were not always followed, especially
if they had been rendered in another chamber. But certainly it was more characteristic
when on May 19, 1618 (Le Prestre, 886), an heir of land was held liable to con
tribute to the debts of the deceased "and this following another decree of June 18,
1570, between" (named parties).
One interesting episode was reported in the Arretes under date of Sept. 3, 1626.
Two judges of the fifth Chambre des Enquetes were allowed to appear in the Grand'
Chambre to argue against a decree of the first Chambre des Enquetes which was about
to be pronounced in red robes. The two judges claimed that the proposed decision
would be contrary to a decree given in the fifth chamber, which had held holographic
wills valid in the pays de droit ecrit. The proposed decision, they said, would introduce
a new and different doctrine "directly contrary to the old doctrine of the decrees,
maxims and practices of the Palais." After the protest had been presented the Grand'
Chambre deliberated, excused the two protesting judges from attendance when the
decree in red robes was pronounced, and directed that their protest be recorded in
the "Arrestez" of the fifth Chamber.
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1748. 45 In most of the decisions Grainville himself had participated.
His reports took the form of a brief statement of facts, an extended
summary of arguments of counsel, a short statement of the court's
action, and then, usually, a brief explanation of its "motives." By way
of explanation he might say "the motive was . . . " and then formulate
a short proposition; or alternatively he might state that the arguments
advanced by one of the lawyers were adopted by the court and were
the "motives" of the decision. 4 6 Sometimes, however, he reproduced
the arguments within the court in detail in order to show precisely the
reasons that a majority had approved. 47 He warned his readers that "It
is necessary to be well informed concerning the true motives of a decree
to be able to cite it as an authority on a question," 48 and in language
that a modern case-lawyer would approve, he emphasized that to under
stand the true motives it was necessary to know the facts that the court
itself considered decisive. 49 All this he attempted to give and, if one
considers the difficulties of the task, he succeeded remarkably well. He
did not reveal the encyclopedic learning of Louet, but in his handling
of French case law he showed that there was one-perhaps there were
"' Receuil d'Arrets Rendus sur Plusieurs Questions Jugees dans des Proces de Rap
* * *, Conseillier en cette
chambre ( Paris, 1750) . The name of the author, which is omitted on the title page,
was added by the publisher on the outside cover, and Camus, Profession d'Avocat, II
295, identifies him as the Lepine de Grainville who was a judge in the Parlement
of Paris and died in 1754.
•• There were some cases in which the "motives" were expounded at much g reater
length, but these were chiefly cases in which Grainville had seen and used the report
to the court by the rapporteur. Grainville, pp. 66, 494 and 577. One interesting
document quoted verbatim was a long and impressive memoire presented by a rappor
teur to an augmented court, with two judges from each chamber, on a problem on
which all chambers had been consulted. Grainville, 282 (Aug. 27, 1740 ) .
47
For example, he reported ( p. 506) a decree of June 19, 1725, which decided that
a relative could not exercise the retrait lignager ( the option to repurchase family
land) where the owner had sold to a third party for a rent charge rather than a
lump sum. Grainville summarized the argument of the lawyer, Remond, who argued
against the relative who had intervened and then said: "Remond succeeded in his
defense. * * * Nevertheless one principle urged by Remond was not adopted. It was
discussed but it did not serve as the motive for the decision. He claimed that rent
charges that were classified as immovables in the hands of the one creating them could
be part of an exchange, even though they became movables in the hands of him who
received them." But, Grainville said, "many" of the judges thought that to have this
effect the rent must be an immovable as to both grantor and grantee of the rent.
After quoting an argument of one of the lawyers, Grainville said : "These arguments
made at first a great impression, but one of Messieurs observed that the jurisprudence
had changed subsequent to the authors and the decrees that had been cited, and that
this later jurisprudence was certain at the Palais, although no author or decree had
rendered testimony to it. To decide with greater consideration of the case," it was
adjourned and the later jurisprudence was then followed. Grainville, 571, 575 ( Aug .
31, 1726) .
48
Grainville, p. 260.
"' Grainville, p. 398 : "It happens often that it is not necessary to decide, or even
that one should not decide, all the questions of law that the parties insist and present
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more-who h ad gained in analytical skills in the 150 years since
Louet' s time. His reports would deserve closer attention here if it were
not for the fact that in the series of reports prepared by judges of the
Parlement of Paris, Grainville comes at the end of the line.
Judges of the provincial Parlements, also, prepared and published
reports of cases decided in their own Parlements. It was in the Parle
ment of Toulouse, particularly, that the initiative was thus taken by
judges, rather than by practicing lawyers. Although located in the pays
de droit ecrit, where Justinian's maxim non exemplis might h ave been
better remembered, the Parlement of Toulouse is shown by these reports
to have been as busily engaged as the Parlement of Paris in mar
shalling the records of its past decisions and analyzing their effect as
"prejuges." 50 In the other Parlements also, some judges (about eight
altogether) undertook to disclose to the public the facts, results and
grounds of decision in cases in which they had some part.51
So far as I can discover, none of the judges who published reports
were punished for violations of "secrecy." Yet it should be noted that
they were generally careful to preserve anonymity for their own judicial
colleagues. The judge-reporters rarely gave names of any individual
judges, except that they sometimes named the rapporteurs; reasons
when given were attributed to the whole collegiate bench. It should
also be noted that of the four series prepared by judges of the Parle
ment of Paris, the first and most important (Louet) was published
after the author's death, two were first published anonymously (Bouguier
and Grainville), and only one (Le Prestre) was first published in the
author's lifetime with his identity disclosed. The judges of the proas having to he decided, because some issue of fact or some defect of quality in the
party ends the discussion and determines the decree. This is why it is necessary to be
sufficiently informed of the facts and the qualities of the parties, in order to be per
suaded that one or the other has not been the principle of the decree and that the
decree has effectively adjudged the question of law. If one does not have this knowl
edge, one must hesitate to propose a decree as a determination (prejuge) and an
authority."
"" To me the most illuminating is the series of Geraud de Maynard, Notables et
Singulieres Questions de Droit Escrit Jugees au Parlement de Toulouse Conferees
avec les Prejuges des autres Parlemens de France. The first volume appeared in 1603
and the second in 1605; I have used the 175 1 edition, which indicates (Preface and
reference in vol. I, 102) that Maynard's tenure of office was 1573-1607, so that he
was a contemporary of Louet.
Bernard de la Roche Flavin, Arrests Notables du Parlement de Toulouse (Toulouse,
163 1 ) , has a great mass of interesting material but his reports are shorter, in the
style of Papon.
Reports of decisions of the Parlement of Toulouse were published also by Cambolas
(covering decisions between 1590 and 1633 ) , Cotelan (1664-1700) and Juin (1690175 1 ) . Camus, Profession d'Avocat, II 301-02.
1
• A list is given by Camus, II 302-11.
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vincial Parlements, on the other hand, had much less hesitation in
disclosing their authorship of the reports they prepared.
It is likely, nevertheless, that the royal mandate for "secrecy of
deliberations" had a strong inhibiting effect on the judge-reporters. As
with many royal mandates under the old regime, compliance was some
what sporadic; but as an element in an ancient tradition it must have
had a profound effect on attitudes and expectations. Informing the
profession as to the grounds for judicial action could not have been
considered a normal part cf a judge's duty; out of the great procession
of parlementaires during the last 200 years of the old regime, there
were few that even made the attempt. Louet' s private notes showed that
an ample record of a Parlement' s work, prepared by a judge, could be
extremely useful; Louet also revealed the difficulties. Though there
might have been no personal risk involved, such an enterprise was at
best somewhat dubious and for most not worth the effort. Louet' s
example was followed for a time but the series trailed off. In th e last
century of the old regime the preparation by parlementaires of law
reports was clearly not a main highroad to prestige and honor, espe
cially when, as we shall see, the Parlements began to conceive that
they had a higher mission.
b. Reports by Practitioners
By 1600 lawyers in abundance had gathered around the Parlements.
The medieval ratio of judges to lawyers in the Parlement of Paris had
been reversed by the sixteenth century; there were more lawyers than
judges, in a ratio of almost four to one. 52 The volume of reports by
practicing lawyers is so large that they can be described here only in
the most general terms, and with special attention to the Parlement
of Paris.53
"' In 1562 the roll of avocats in the Parlement of Paris showed somewhat more than
400 names. Delachenal, Histoire des Avocats au Parlement de Paris, 23, 399-407.
03
Apart from De Montholon, whose reports will be separately considered, I have
chiefly relied on the following:
Pierre Bardet, Receuil d'Arrests du Parlement de Paris, 2 vols., 1690 ed., covering
the period 1617-1642.
Jean du Fresne and others, Journal des Principales Audiences du Parlement, 7 vols.,
1757 ed., covering the period 1622-1722.
Lucien Soefve, Nouveau Receuil de Plusieurs Questions Notables Tant de Droit que
de Coutumes Jugees par Arrests d'Audiances du Parlement de Paris, 2 vols., 1682 ed.,
covering the period 1640-1681.
Matthieu Augeard, Arrests Notables des Differens Tribunaux du Royaume, 2 vols.,
1756 ed., covering the period 1681-1736.
Numerous other reports for the Parlement of Paris are listed by Camus, II 289-301.
The reports of Robert (pub. 1599) and Chenu (pub. 1602) are referred to above,
section 5, note 44. Barnabe Le Vest, Arrets Celebres et Memorables du Parlement de
Paris ( pub. 1612) , was also well known and much cited.
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Among the law reports prepared by practicing lawyers an interesting
and useful example is the small volume reporting decrees in "red
robes" that was first published by de Montholon in 1622. These reports
were selections from de Montholon' s own private notes and described
cases that had been decided between 1580 and 162 1 , when he served
as a lawyer before the Parlement of Paris. De Montholon was evidently
an intelligent man who practiced throughout the period when Louet
held judicial office. But it is striking to see, when the reports of de Mon
tholon and Louet are compared, how much less de Montholon was
able to disclose of the internal workings of the Parlement. He gave the
facts quite fully, as a lawyer could learn them from overhearing argu
ments in open court. Arguments of counsel he summarized, and here
he fully confirms the testimony of Louet as to the range of materials
that advocates could draw upon. Most citations by lawyers were to
Roman law and its various commentators. The Twelve Tables, the
Bible, and the law of nature could be drawn on freely. Lawyers were
also much preoccupied with citing. distinguishing and explaining prior
decisions of the court. After summarizing the arguments, de Montholon
regularly stated the court's final action-appeal granted, appeal denied,
new terms imposed, or some other specific order given. But the reasons
for the action taken were not disclosed, except where the president of
the court "advised the bar" that the decision had established a particu
lar proposition. 54 Otherwise, as de Montholon conceded with candor,
the court's own reasons were "often altogether different from those that
have been urged by the parties." 55 Thus in most cases, any attempt by
lawyers to discover the decisive reasons depended still on trained guess
work, with a substantial risk of guessing wrong.
In other reporters of de Montholon's time "advice to the bar" by
the president of the court was not infrequent. It sometimes took a
.. An example quoted from De Montholon, Arrests de la Cour Prononcez en Robbes
Rouges ( Paris, 1634) is referred to above, section 6, note 39. Another example is
case no. 116 ( p. 253 of 1634 edition) . Here a husband sought to cancel a gift made
to the children of his wife by a former marriage, claiming that the gift was void
under the Custom of Paris and that 10 or 1 2 prior decrees had so decided, especially
one of July 4, 1 587, which had been published at the Chatelet of Paris at the Parle
ment's direction. De Montholon states that by a decree in 1610 the gift was never
theless held valid "and President Jambeville advised when he pronounced the decree
that the court had adjudged the general question after communicating with al1 the
chambers and after having seen all the decrees rendered, both under the Custom of
Paris and others, including the said decree of July 4, 1587."
Advice to the bar from the president of the court is similarly quoted by De Mon
tholon, out of a total of 1 38 cases reported, in cases 69, 87, 98, 101, 1 10, 1 13, 129,
and 1 38, or less than 10 per cent. Instances of consultation of all the chambers are
rarely noted in his reports. He did apparently learn when divided votes required
transfer to another chamber: e.g., cases 30, 35, 102, and 1 34 .
.. On the last page of his preface.
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negative form-do not draw any inferences from this decision, for it
was decided on its particular facts. 5 6 But there were certainly other
instances in which a general proposition was stated in clear and
emphatic terms.57 One should not exaggerate. The number of instances
in which this kind of notice to lawyers appears in the reports was
relatively small, probably not more than one per cent. After 1630 the
practice was not wholly abandoned58 but reported instances became
extremely rare.
There were other means by which lawyers could inform themselves.
One of these was to examine the court's records of past decrees. The
reports refer to cases in which lawyers during oral argument held
copies of old decrees which they read aloud to the court. 59 Certainly
the more responsible reporters must have had access to official records,
to verify details of earlier cases and to copy out the decrees that they
wished to publish. In important cases, in fact, it became the practice
increasingly for the reporters to publish final decrees in full after
giving their own summaries of the oral argument by the advocates.
It must have been quite easy to discover that a divided vote required
a transfer to another chamber or that disagreement between the cham
bers required consultation, for there were numerous instances in which
.. Bardet, Receuil d'Arrests du Parlement de Paris, Book I, c. 55 (vol. I, 64) , where
on April 26, 1619, the court denied recovery by the holder of an unpaid bill of
exchange against the drawer and President de Verdun said: "Lawyers, the court has
instructed me to tell you that it has not decided in this way because the acceptance
of a bill of exchange is a delegation but that it is decided because of the delay and
negligence of the appellant." Other warnings not to tirer en consequence: Journal des
Audiences, I 147 (1632 ) and Augeard, Arrests Notables, II 9 (1707). Grainville,
Receuil d'Arrets, 88 at 96, stated that such a warning was actually inserted in the
court's final decree in a case decided in 1730. His language is: "De peur que la
sentence ne put etre un prejuge on mit cette reserve dans I'Arret: sans que du present
Arret on puisse tirer en consequence que dans la Coutume de la Marche l'usufruit ne
puisse etre reserve dans les Donations per modum quotae."
57
Bardet, Book I, c. 18 (vol. I, 2 1 ) , described a case in which the question was
whether the marriage of a female plaintiff produced an involuntary dismissal of her
pending action. President de Verdun told the lawyers that they "should learn not t o
assert such claims any longer and that whenever there i s a substitution o f parties o r
o f f1roc11re11r there will b e no dismissal." Other instances o f advice to lawyers: Bardet,
Book I, c. 11 (vol. I, 14), Book I, 46 (vol. I, 51 ) and Book I, c. 51 (vol. I, 60) ;
Journal des Audiences, I 42.
Perhaps it was a statement by the president of the court that enabled Bardet to say
(Book II, c. 55; vol. I, 221) : "The court after having examined * * * all the
decrees, both ancient and modern, and having assembled for three different afternoons,
has deliberated and resolved by its decree, which will be followed and observed in
all the chambers of the Parlement, that, following the opinion of Paulus and not of
Modestinus, in order to have a lien on the ancestral property (propres) of the heir
it is necessary first to obtain a judgment against him."
08
Later examples: Augeard, Arrests Notables II 9 (1707) and II 863 (171 2 ) .
11
Journal des Audiences, I 7 8 (162 8 ) : "M. Bignon read a decree which h e had i n
his hand, o f the year 1582, which had adjudged the same question." Similarly, Journal
des Audiences, I 499 (1651) .
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such events were reported though with no recounting of the discussion
within the court. A favored few may have had access to the formal
report to his colleagues that was made by the rapporteur; as a clue to
the court's motives this document would ordinarily be most revealing.60
One eighteenth century reporter, Augeard, must have been favored
indeed, for he was able to report not only the fact of internal dissent
but the actual voting for majority and minority views, sometimes with
names.61 Most lawyer-reporters were either unable or unwilling to enter
so far into the inner sanctum. In substance they gave what they could
learn from attendance at oral arguments plus hearing or reading the
court's decree.
More and more as time went on, the emphasis of reporters shifted
from what the judges might have th ought to what the pleaders said.
The reports became often immensely long. A single case might fill
three, :five, or ten finely printed folio pages, most of them reproducing
the arguments of the advocates. In important cases the court's final
decrees contained similar recitals so that the reporter could content
himself with reproducing the decrees themselves. Special attention was
usually paid to the argument of the royal avocat-general when he inter
vened, as he often did, to express the views of himself or his staff.
Indeed the argument of the avocat-general was often a clue to the
court's grounds for decision, for the view he took was usually followed;
his batting average was exceptionally high. He occupied an interme
diate position, was considered a kind of "magistrate," and had a special
duty to advise the court on important questions of private as well as
public law.62 Yet he was an advocate, not a judge, and his views were
0
' Nicolas-Guy du Rousseaud de la Combe, Arrets et Reglements Notables du Parle
ment de Paris et Autres Cours Souveraines (Paris, 1743 ) , 33, in his report of one
case presented the "motives'" of the court at length in the form of a summary of the
rapporteur's arguments. Augeard, Arrests Notables (Paris, 1710), said in his preface
how obliged he was to rapporteurs for giving him "clarifications'" of cases where
needed.
61
Augeard, Arrests Notables (Paris, 1756 ed.), gave the names and views of both
rapporteur and compartiteur in the following cases of equally divided votes: I 50
(1690); I 889 (1706); II 20 (1707); II 413 (1711); II 453 (1711); II 788 (1725).
Cases in which Augeard disclosed the numbers voting for majority and minority views
were I 736 (1704); I 923 (1706); II 1 (1707); II 389 (1710); II 475 (1711). In
the last cited case Augeard said that out of 10 judges, 4 including the rapporteur
were opposed to the result, but President Le Bret was one of the majority. In I 704
at 716 (1703), Augeard said that the decision was against the avis of the rapporteur,
"one of the best judges of the chamber,'" but only one other judge voted with him.
Private communications from particular judges as to their own views o n particular
cases were mentioned by Augeard, II 137 (1708) and II 880 (1734).
Augeard's reports are full of statements as to "the reasons that the judges con
sidered decisive'" : e.g., I 55 (1690); I 253 (1693); I 2 54 (1693); I 339 (1695); etc.
How much of this Augeard invented or merely guessed would be hard to say.
62
Guyot, Repertoire Universe!, I 803 ( 1784 ed.); Eugene Lefevre, Les Avocats du
Roi depuis Les Origines jusqu'a la Revolution (Paris, 1912), 268-71.

336

The Oracles of the Law

by no means always followed. His arguments were reproduced, by
reporters and in court decrees, as merely one current in the broadening
stream of "eloquence" that flowed around and over the court. The
French reports in their later phase came to resemble the early Year
Books in England in the sense that their main function was to serve
as school-books for pleaders.
The school in which they were being trained could hardly have been
more profoundly different from the Common Pleas in England. The
advocates before the Parlements were not engaged before an active
and vigilant court in an intricate game of litigants' chess, in which
judges and lawyers knew all the rules and for the lawyers each move
brought the risk of checkmate. It is true that in the preparatory stages
of the Parlements' procedure there were many complex rules that it
was perilous to ignore. But when a case, at long last, had been prepared
for decision, the advocate was expected to range over the whole case,
using every resource of oratory and persuasion. So far as the reports
reveal, the flow was never interrupted by questions or challenges from
the bench. Large crowds attended. The speeches must often have gone
on for many hours. It is no wonder that the judges were enjoined in
royal ordinances to pay attention, not to hold private conferences in
the court room or wander outside in the corridors, and not to fortify
themselves unduly at the nearby buvette. 68 The antidote to judges'
fatigue was for lawyers to perfect their arts of declamation and multiply
the metaphors. The highest levels of oratory were no doubt reached
by the leaders of the Paris bar, but they had skilled imitators in the
provinces. 64 Many volumes were published that were solely devoted to
.. Ordinances of April 1453, art. 4 ( Isambert, IX 204) ; July, 1493, art. 5 (Isambert,
XI 222 ) ; October 1535, art. 12 (Isambert, XII 427 ) . The restriction on the use of
the buvette dates from 1404. Aubert, Parlement (Philippe de Bel), I 157-58. In the
sixteenth century the distractions of the buvette as well as others were dealt with by
a rule that forbade any j udge from leaving the courtroom more than once during
each session. Aubert, "Recherches sur !'Organization du Parlement de Paris au XVJe
Siecle," N.R.H., 1912, 335.
Even more common were threats of discipline against lawyers for excessive pro
lixity: Ordinances of October 1446, art. 25 (Isambert, IX 160) ; April 1453, art. 50
( lsambert, IX 222) ; July 1493, art. 26 (Isambert, IX 228) ; Jan. 1528, art. 10
(Isambert, XII 310) ; Oct. 1535, eh. III (Isambert, XII 459).
64
Gustave Saulnier de la Pinelais, Le Barreau du Parlement de Bretagne, 155 3-1790
(Rennes-Paris, 1896) , 241-63, gives an entertaining account of the "universal mania"
that had spread into the provinces from the Parlement of Paris. He did not encounter
in the Par!ement of Brittany any record to equal that of the lawyer who addressed
the Parlement of Toulouse for 10 days in succession but states ( p. 261 ) that "it was
not rare to find arguments that occupied two or three sessions." Pinelais describes at
another point (p. 244) a typical oration of a "learned" lawyer of the seventeenth
century: "An unheard of piling up of comparisons and souvenirs borrowed without
rhyme or reason from profane and sacred antiquity. * * * With an unrestrained
desire to show his erudition, the lawyer lost sight of the precise object of his dis-
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the "harangues" of the leading pleaders.6 5 It became a matter for
national pride that France led the world, not only in war, in the arts,
and in court ceremonials, but in eloquence judiciaire. If the law reports
had become school-books for pleaders, they certainly did not read like
Year Books.
This is not to say that the lawyers' arguments as summarized in the
law reports consisted solely of classical allusions. For the most part
they were business-like and well constructed. Above all and increas
ingly they cited prior court decisions. There was much talk of indi
vidual cases that were alleged to be "prejuges." A still more common
form of statement was that a jurisprudence had been established by a
prior series of decisions. If one could measure merely by the numbers
of citations made by lawyers, a tabulation would surely show that
between 1 600 and 1750 France had far outstripped England in the
use of case law. Likewise if one were to take as a measure the volume
of cases that were in some way reported during the same stretch of
time, France again would be well in the lead. This is not surprising
in a country whose population was about five times as large and whose
appellate courts numbered thirteen instead of a meager one or two. It
does suggest that French lawyers in their daily practice had come to
accept past court decisions as a major component of French private law.
A statistical measure, either of lawyers' citations or of cases reported,
will hardly suffice as the test. The constant use of the phrase, juris
prudence des arrets, in itself suggests that decrees were felt to have
some law-making power. In the meaning conveyed at the time, this
phrase anticipates the jurisprudence constante of modem French law
a firmly established course of decision. In the great mass of reported
cases, the lawyers did not know and could only guess the ideas that
course; and less anxious to offer an argument than to make a citation, he thought he
had defended his cause victoriously by invoking authors whose principal merit in his
eyes was that of having written in Latin or lived in the distant past."
The erudite Parisian lawyers of the sixteenth century, who were steeped in Renais
sance learning, had brought lawyers' discourse close to its peak of "eloquence," but
the tendencies had appeared much earlier in the Parlement of Paris. Delachenal,
Histoire des Avocats au Parlement de Paris, 227-260. More samples are given by
Pierre Delmas, Le Parlement de Navarre (Pau, 1898), 172-78, and J. B. Dubedat,
Histoire du Parlement de Toulouse ( Paris, 1885) , II 525-57.
81
Dozens of these are mentioned, mingled with reports of court decisions, by Camus,
Profession d'Avocat, II 289-311.
In Germany there were a few such collections published, but very few. When
lawyers sought to introduce French styles of eloquence, appellate courts held them
firmly in check. They were not allowed to elaborate the written summary of those
essential arguments that they were allowed to file in the court's official protocol. The
discipline of lower courts was somewhat less strict but a severe and restrained style
of advocacy became part of a German tradition that has survived in the main into
modem times. Dohring, Geschichte der deutschen Rechtspfiege, 241-54.
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the judges had selected, out of the mass that advocates had projected
upon them in long and discursive arguments. It was not merely that
the published reports were unreliable; as in England in these times,
many no doubt were. 66 Even if they were carefully prepared, the reports
of the practicing lawyers gave at best a one-sided view. They supplied
materials for advocacy and told a great deal of what lawyers said. But
to construct an ordered and interconnected system of ideas, based on
and reconciling the results of court decisions, much more than this
was needed.
The vast range and wealth of allusion in the arguments of law
yers may indeed have aggravated the problem of bringing order into
French case law. At least it was a symptom of a general condition that
had existed from much earlier times, the multiplicity of sources from
which French courts could select. The codification of the customs in
the sixteenth century had reduced to a degree of order some large and
important sectors of private law. For the rest, courts and lawyers could
draw on Roman and canon law, all the vast apparatus of the Italian
doctors, and a developing literature by French authors. All these were
cited freely and most of them had some persuasive force; but none,
except the codified customs, were thought to be formally binding. The
Odyssey, Plutarch, and the Bible, which were cited with almost equal
freedom, were probably not considered to be positive law. Even with
out these, and the Roman poets, there was a vast profusion of potential
law. This had been true in the fourteenth century, as the earliest law
reports had revealed. The profusion increased as time went on. The
principal source of stability had been the continuities in court decisions
but these continuities had been mainly achieved by judges working in
seclusion. Their task was surely not made any easier by the tendency
of advocates, reflected in the law reports, to engage in oratorical rhap
sodies which employed a medley of citations in longwinded efforts to
persuade.
There were some French lawyers, however, who participated in other
ways, not merely in their work as advocates. There were learned men
among them, who as authors developed a vigorous and original litera
ture on French private law and contributed much to its organization.
Their work and influence should be briefly described.
66
There were many complaints concerning the unreliability of the reports that were
voiced in the seventeenth and eighteenth centuries. An example is the series of Bardet,
Receuil d'Arrests du Parlement de Paris, which is filled with charges against contem
porary reporters, especially the much used Journal des Audiences. Even if one dis
counts for the hostility between rival reporters, Bardet gave details that made his
complaints convincing.
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The Role of Doctrine
It had become apparent at an early stage that schoolmen learned in
Roman law were not destined for the ascendancy in France that they
were to acquire in Germany. In northern France the salvaging of the
local customs meant that the reception of Roman law would be partial
and selective; though the influence of Roman law persisted, it could
only infiltrate and not displace those crucial sectors of private law that
the customs purported to regulate. Furthermore, effective leadership in
law creation had been assumed by the courts in the great areas left
unprovided for, or insufficiently provided for, by rules of local custom.
The rewards that could be gained by service to the monarchy soon
attracted able law- trained men into judicial posts, augmenting the
authority with which the courts could speak and diverting many,
including the professors themselves, from scholastic pursuits. Roman
and canon law were still taught in the universities. Actually twelve
new law schools were organized during the fourteenth and fifteenth
centuries, in addition to the old and famous schools of Paris, Orleans
and Toulouse.1 But the fifteenth century, in particular, has been justly
described as a period of "great mediocrity" in the quality of its legal
literature. 2 On the whole the main workload had shifted from the
schoolmen to the courts.
On the other hand, there was no system of vocational training, organ
ized and directed by lawyers in the manner of the English Inns of
Court. The "brotherhoods" of lawyers that were formed in due course
in the Parlements continued to be religious, social, and protective
groups with some powers of internal discipline; only in rare instances
did they undertake any organized instruction of novitiates. 3 In the
8.

1
Hastings Rashdall, The Universities of Europe in the Middle Ages (ed. Powicke &
Emden, 1936), II 173-210.
• Olivier-Martin, "Notes d'Audience Prise au Parlement de Paris," N.R.H., 1922,
513, 5 16.
3
The Confrerie de Saint Nicolas of the Parlement of Paris is referred to above,
section 4. Similar confreries, often using Saint Yves rather than Saint Nicolas as their
patron, were organized in the provincial Parlements. One of the rare instances in
which educational enterprises were undertaken occurred at the Parlement of Besam;on.
The Parlement in 1707 directed that four lawyers were to be chosen each year "to
collect the decrees rendered in the four chambers of the Parlement on questions of
law and custom" and report them to the general assembly of avocats which met once
a month. G. Carrelet, Les Avocats du Parlement de Franche-Comte (Paris, 1913), 65,
189 ff. More specifically directed to the education of younger lawyers were the regular
"conferences" conducted by seniors in the Parlement of Paris. These meetings com
menced in 1710 and for some decades thereafter were "almost" official, though attend
ance by novitiates was apparently voluntary. F. Delbeke, L'Action Politique des Avocats
au XVIIJe Siecle (Louvain-Paris, 1927), 73-76.
I have had no opportunity to examine the collection of Joly de Fleury manuscripts
at the Bibliotheque Nationale to determine whether the sessions of avocats there
reported included any function of educating the young. As described by Auguste
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lower courts, especially the courts of the royal bailliages, older lawyers
must have transmitted informally to their juniors much knowledge of
local rules of custom and procedure. 4 But practitioners before the Par
lements did not have a transmissible body of knowledge that was
derived specifically from their practice and that was in any way com
parable to Year Book learning. Aspiring young lawyers were encour
aged, and later they were expressly required, to attend court sessions
regularly and learn by listening. 5 No doubt there were juniors who
attached themselves as apprentices to older lawyers of distinction. But
formal training in law was left to the universities and this meant
training in Roman or canon law. It was not until 16 79 that lectures
on French law were introduced in university curricula. 6
The decay of French law schools, which had progressed far in the
late middle ages, was accelerated in the sixteenth century. The Parle
ment of Paris intervened repeatedly with decrees ordering reform
measures, but if they had had much effect they surely would not have
been repeated so often. One should not lay much stress on the brawling
of students and their conflicts with townsmen, for these had been
normal features of university life from its first beginnings in medieval
Europe. But there was real jeopardy to education from absentee pro
fessors who took the fees but seldom lectured and who sold or rented
their lectureships to persons who were wholly unqualified. Degrees and
attendance certificates were freely sold. Examinations became purely
nominal. These scandals existed, it seems, in all the universities within
the jurisdictional area of the Parlement of Paris. The University of
Molinier, Inventaire Sommaire de la Collection Joly de Fleury (Paris, 1881), volume
2208 contains a "Bibliotheque des avocats; questions de droit et de procedure pro
posees et determinees des conferences que s'y tenaient ( 1683-1730)." I am indebted
to Professor Philip Dawson of the Stanford University history department for this
reference.
• A more formal means, without any declared educational function, was the acte de
notoriete, by which the bailliage court issued in effect a declaratory statement on some
doubtful question of local custom or procedure. How far back this practice goes I
cannot say. A collection of such actes by the Chatelet of Paris, dating from the six
teenth and seventeenth centuries, was published by J. B. Denisart, Actes de Notoriete
Donnes au Chatelet de Paris (Paris, 1759). They are extensive statements, sometimes
pages long, and regularly recite that the declaration was issued "after having taken
the advice of the avocats and old procureurs of the siege, communicated with the king's
counsel and conferred with the judges of the siege."
• There are references in several sources to the "listeners" who were required to
attend court sessions for a period never very precisely defined, before being allowed
to plead to the court. Delachenal, Histoire des Avocats au Parlement de Paris, 25-26;
La Roche Flavin, Treize Livres des Parlemens, Book III, eh. II, pp. 294-304 (1621
ed.). In the eighteenth century this period of probation was regulated by decrees of
the Parlements, two years being the period most commonly chosen. Delbeke, L'Action
Politique des Avocats, 68-72.
• Edict of April, 1679, quoted in the Journal des Audiences, III 323 and Isambert,
XIX 195.
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Paris, the ancient school of Orleans, the schools in Bourges, Poitiers,
and Angers were all repeatedly admonished and regulated by the court. 7
The decay of the law schools continued in the seventeenth century
and could not be arrested by exhortation or threat. What was lacking,
it seems, was adequate incentive, either for mature men of ability to
devote themselves to teaching careers or for students to apply them
selves to the mastery of Roman or canon law. Even the introduction
of courses in French law after 1679 and the other attempted reforms
of Louis XIV had only temporary effect. 8 Undoubtedly there were
learned men in the French bench and bar- learned in law as well as
the Roman poets-but in the period from 1500 to 1789 it seems
unlikely that many of them owed much to the law schools.
Germany for a time had faced similar problems. Methods of instruc
tion became routinized. Absentee professors hired juniors as substitute
lecturers. 9 The energies of the law faculties were diverted into income
producing practice, either as individual consultants or as faculty courts
through Aktenversendung. These distractions remained a problem and
a source of complaint well into the nineteenth century. But the pressure
from students was constant, for many careers were open to men who
mastered the system, essentially based on Roman law, that academic
minds were constructing. Some conscientious professors in Germany
took their teaching duties seriously. In the drive toward new forms of
system-building improvement in the quality of legal education was a
principal motive. 1° From the seventeenth century onward much of the
published literature, in enormous bulk, took the form of dialogues
between professors and their advanced students. 11 New law schools,
such as those at Halle ( 1693) and Gottingen ( 1735), were founded
and strongly supported by territorial rulers for the sake of the prestige
that their presence conferred. Altogether, the differing fates of the
law schools in Germany and France provide a measure of the influence
that their faculties exerted.
French legal scholarship, it is true, acquired an international repu
tation, but it came from men who disclaimed any purpose of adapting
Roman law to contemporary needs. These were the French humanists,
' Maugis, Parlement, II 352-87, gives a graphic account, dealing mostly witli tlie
sixteenth century. Peries, La Faculte de Droit dans l'Ancienne Universite de Paris,
208-09, 228-3 1, 289-93, describes tlie problems of tlie University of Paris.
• Alfred de Curzon, ''L'Enseignement d u Droit Fram;ais clans les Universites de
France aux XVIIe et XVIII8 Siecles," N.R.H., 1919, 207, 210-17 ( describing tlie
continued decline in the seventeenth century), and 305, 321-36 (describing the failure
of the reforms of Louis XIV).
• Stintzing, D .R.W., II 25-26.
1° Chapter III, sec. 8.
11 Stintzing, D.R.W., II 27-30.
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a small but remarkable group. Germany had its humanist lawyers
also--Zasius, in particular, though Zasius was also much engaged with
practical problems as expert consultant and legislative draftsman. 12
The humanist reaction had first appeared in Italy. In legal studies it
was a second renaissance, essentially a phase of the much broader move
ment to reconstruct the literary and artistic monuments of classical
antiquity. One of its leaders was the Italian Alciatus, who taught for a
time in France. During the sixteenth century effective leadership passed
to France through such men as Bude, Le Douaren, and Cujas (15221590), the latter two being professors at the University of Bourges.
An important disciple, Antoine Favre (1557-1624), was not a pro
fessor but a judge in Savoy. Historians and expert philologists, they
began the hunt for interpolations in the Corpus Juris that has become
the favorite sport of modern Romanists. Many of their findings of
corruption in the texts are now fully accepted. 1 3 A contribution of a
different kind was made by Hugh Doneau ( 1527-159 1), commonly
referred to as Donellus. A systematizer and logician, Donellus stripped
away the medieval accretions on Roman law and built a new synthesis
out of the internal logic of the surviving texts. His great influence in
Germany has already been referred to. 14 In France, for centuries, he
was almost completely ignored.
Indeed, the whole group of humanists continued to be read by like
minded scholars, but their influence on French law was minimal. By
their own choice they rejected responsibility for the immediate problems
of contemporary life. Perhaps this helped them to perfect their lasting
contribution to legal and historical scholarship. But the inspiration did
not last. They were active for less than a century and after 1600 they
had only a scattering of followers. By their record they confirmed and
dramatized the isolation of the schoolmen in France. During the period
of their activity and until 1789 the workload in doctrinal writing was
carried, overwhelmingly, by practicing lawyers.
The greatest of these was Charles Dumoulin (1500-1566), who
began his career as an avocat before the Parlement of Paris. Hampered
by a speech defect, he turned from advocacy to legal writing and the
12

Chapter III, sec. 4.
Laurent Chevallier, "Le President Favre et la Jurisprudence du Senat de Savoie de
1585 a 1605," Revue d'Histoire du Droit, 1952, 263, 266-73, describes the discoveries
of Favre and his relations with Cujas. That Favre was not exclusively a huntsman of
interpolations is shown by the large collection of decrees of the appellate court of
Savoie that Favre reported and analyzed and that Chevallier discusses in this and a
succeeding article (Revue d'Histoire du Droit, 1952, 4S6) .
The French humanists are discussed by Chenon, H.D.F., II 329-3 1 ; Esmein-Genestal,
H.D.F., 732-34; and Koschaker, Europa und das romische Recht, 105-20.
14
Chapter III, sec. 8.
18
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preparation of expert opinions. He had a stormy career. On account
of his religious dissent, which he boldly expressed, his home was
repeatedly pillaged and he was imprisoned and exiled. During his exile
he was appointed to professorships in Switzerland, Germany and
southern France, but in the end he returned to Paris and resumed his
career as expert consultant and author. He entered on the scene at a
fortunate time, shortly after the first wave of codifications had reduced
most of the customs in the north to writing. Probably the most impor
tant work of Dumoulin was his commentary on the Custom of Paris,
which was never completed but which began appearing in instalments
in 1 539. He also wrote short notes on the other published customs, a
treatise on contracts and rents, tracts on canon law, and commentaries
on selected topics of Roman law. He was a violent man with enormous
conceit. 15 But this was not the sole reason for the awe he inspired in
his own lifetime and later. He was an immensely able, learned, and
inventive man. He was the Bartolus of France. In Germany the only
individual whose influence can be compared with his was Carpzov,
who lived a century later. By every test he was one of the great jurists
of history. 16
Dumoulin can also be compared with Carpzov in his ability to
mobilize a great mass of doctrinal resources for the solution of imme
diate practical problems. He was thoroughly familiar with the Corpus
Juris, the glossators, and the later Italians, including the canonists. He
cited them all voluminously and wrote his own commentaries on sec
tions of the Corpus Juris and on contemporary problems of canon law.
He employed the argumentative style of the Bartolists, marshalling
,. Modern authors have quoted the boast of Dumoulin: "I who cede to no one and
can be taught by no one." Brissaud, Cours d'Histoire Generale du Droit Franc;:ais
Public et Prive ( Paris, 1904 ) , I 391; Chenon, H.D.F., II 367. Unfortunately these
authors give no citation to Dumoulin's works and I have not found the source, if it
exists. His writings, however, are strewn with comments that violently reject the views
of everyone else. An example of his style when he was really aroused is the passage
in his "Tractatus Contractuum et Usurarum Redituumque Pecunia C onstitutorum,"
Quaestio 55, # 386, in Opera Omnia (Paris, 1681 ) , II 358 : " . . . It is astonishing
that the glosses and the doctors have been in delirium until now, and they have per
verted the clear and simple meaning of the law so entirely with their preposterous
comments that I am almost in doubt whether they have labored to obscure the law
more through stupidity or through treachery ( as some of them wickedly and tyran
nically boast) ."
16
It is strange that there is no modern and critical account of Dumoulin, though his
enormous influence has often been described. Many details of his personal life and
literary production are collected in the adulatory Vie de Maistre Charles Du Molin,
which was written by Julien Brodeau and appears in Vol. I, p. 1 of the 1681 edition
of Dumoulin's collected works, which Brodeau prepared.
The extraordinary influence of Dumoulin has been referred to by many. It should
suffice here to refer to the appraisal by the great modern French historian, Olivier
Martin, Histoire de la Coutume de Paris, I 58-60.
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all the arguments pro and con, the deviant views of the various authors,
and subdistinctions that he himself conjured up before coming forth
with his own resolution. But if in form and method he was a follower
of Bartolus, in substance he was independent and original. He rej ected
with emphasis those doctrines that he thought unsuited to French needs
and introduced freely his own adaptations. His personal prestige soon
became so great that his own views were cited as authorities, even
where he had given no supporting reasons at all. This prestige could
not have been due entirely to his own exceptional shrewdness and
insight. He was closely in touch with the Paris bar and its leading
judges. He assiduously attended the sessions of the Parlement and in
his writings cited and analyzed hundreds of decisions that he had heard
delivered or had learned about. On the other hand, his published works
had great effect on the decisions of the Parlement itself. They clearly
inspired much of the rapid case-law development that occurred in the
middle decades of the sixteenth century. His views, reinforced by court
decisions, were embodied in more permanent form in the reformed
texts of the customs when many were republished in the second half
of the sixteenth century. The crowning achievement was the reforma
tion in 1580 of the Custom of Paris, which thereafter became the model
to which courts and lawyers of northern France referred when other
customs were silent. It became the standard statement for the subjects
covered by the customs, to such a degree that the reformed Custom of
Paris became the basic law of settlers in French colonies.17
Dumoulin was a towering figure, with whom no other French jurist
can be compared. There were, however, other sixteenth century jurists
who achieved considerable influence. In the province of Brittany there
was Bertrand d'Argentre (1519- 1590), a royal judge who wrote a
learned commentary on the custom of Brittany, using, like Dumoulin,
a Bartolist style with voluminous references to Italianate learning. 18
Rene Chopin, a lawyer who practiced before the Parlement of Paris,
was best known for his commentary on the Custom of Anjou, which
relied somewhat less on the Italian doctors and somewhat more on
French practice and court decisions. 19 Guy Coquille, a prominent local
lawyer in the district of Nivernais, wrote a readable and discursive
commentary on the Custom of Nivernais. 20 All these men used as their
17
French Canada, for example. Jean Gabriel Castel, The Civil Law System of the
Province of Quebec (Toronto, 1962) , 14-15.
1
• The main facts as to d'Argentre's life and work are given by Chenon, H.D.F., II
367-68, and Esmein-Genestal, H.D.F., 718-19.
,. The first edition, in Latin, was published in 1 581. A second edition, in French,
was published in Paris in 1635.
2° Chenon, H.D.F., II 368.
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starting point the published texts of particular local customs, but their
view was not parochial. They drew heavily on Roman law for specific
solutions and analogies. They were also much concerned with matching
and comparing the local customs of other districts in northern France.
The matching process revealed many divergences in detail but also
many common elements. The authors thus reached toward the notion
of a "common law of the customs" which was not completely embodied
in the custom of any particular district, though most nearly approxi
mated by the Custom of Paris.
This idea of a French "common law," distinct from Roman law,
had earlier antecedents. Writers on the customs and even court decisions
had referred to it from the thirteenth century onward.21 The issue had
more than purely theoretical importance. For the Italian doctors and
their later successors in Germany the basic component of the "common
law" was the set of rules that they had derived from the Corpus Juris.
They had also developed theories of interpretation that restricted
severely any deviant rules of local custom or legislation. The ideal
construct of a "common law of the customs" rested on the important
assumption that French law was autonomous, especially in the areas
that were regulated by custom. Since it was an ideal construct, opinions
could differ as to its precise content and as to the degree to which
Roman law doctrine might continue to infiltrate. More important than
the concept itself was the effort made by several sixteenth century
authors to analyze the customary systems in detail and to extract the
essential elements that were common to all or most. The notes of
Dumoulin to the published texts attempted this. Despite their brevity
the reputation of the author ensured that they would be widely quoted.
Other authors wrote "institutes," short but systematic summaries. The
most ambitious attempt was by Bourjon, writing in the eighteenth
century. His two-volume work was cast in the form of an elaborate
restatement of "the common law of France reduced to principle." It
was bolstered by its author with many notes referring both to treatises
and to court decisions.22
Ideas that had been fashioned and confirmed by court decisions
formed an important component in the blend that was being formed.
The authors who produced it were almost all practitioners. They were
familiar with the important decrees of the Parlements, which extended,
21 Evidence is collected by P. Petot, "Le Droit Commun Selon Jes Coutumiers,"
N.R.H., 1960, 4 12.
22 Bourjon, Le Droit Commun de la France et la Coutume de Paris Reduits en
Principe (Paris, 1747). The notes were much augmented in the later editions of 1770
and 1775. Bourjon was a lawyer who practiced before the Parlement of Paris.
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restricted, or sometimes modified the provisions of the published
customs. Some of the authors, especially Dumoulin, were cited to and
read by the judges, as the reports of Louet show. There was a constant
and fruitful interaction, in which both doctrinal writers and courts
"progressed by the same steps along the same routes, each aiding the
other, each sanctioning and confirming what the other had elabo
rated. " 23 The "common law of the customs" was thus not a fixed set
of rules but a developing body of opinion held by courts and authors
which helped to conserve, and to a limited extent to unify, the private
law of northern France.
The same mixture of elements appeared in legal literature after
1 600. Much of it took the form of commentaries on the customs of
particular districts. Julien Brodeau, the lawyer whose annotations added
so much to Louet' s reports, also wrote a commentary on the Custom
of Paris, which made much use of Roman law, described hundreds of
decisions by the Parlement of Paris, and also made many comparisons
of the Custom of Paris with other customs of northern France. 24 An
even more diligent collector of court decisions and of authors' views
was de Ferriere, who published a voluminous commentary on the
Custom of Paris late in the 1 600's. 25 The custom of every large district
had its own commentator, usually several. Of commentaries on par
ticular customs there were hundreds of volumes published. There was
in addition almost an equal number of volumes on special topics
marriage, guardianship, successions, fiefs, civil and criminal procedure,
and so on. The quality of these works was uneven. Some were done
with thoroughness and care. But the degree to which French law was
being "systematized" is evidenced by the great popularity of encydo
pedias and repertoires. These were handy reference books arranged
under topic headings, with the alphabet providing whatever system
there was. They too laid great stress on court decisions, though some
also summarized the views of the authors. As France rolled along
through the eighteenth century the total output of legal literature
23 The quotation is taken from E. Meynial, "Sur le Role Joue par la Doctrine et la
Jurisprudence dans !'Oeuvre d'Unification du Droit en France," Revue Generale du
Droit, de la Legislation, et de la Jurisprudence, 1903, 326, n. 2. In this and the
succeeding article ( Revue Generale, 1903, 446) Professor Meynial studied the inter
action of doctrinal writers, court decisions, and Roman law in the reworking of the
"common law" of succession at death. Dumoulin appears often, as does Louet.
24 La Coustume de la Prevoste et Vicomte de Paris, Commentee par Maistre Julien
Brodeau ( Paris, 1658, 2d ed. 1669 ) , both editions being published after his death
in 1653.
25
Claude de Ferriere, Corps et Compilation de Tous les Commentateurs sur la
Coutume de Paris (3 vols., 1685-1692, 2d ed., 1714 ) .
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reached enormous proportions. In the contest to fill shelves in the
libraries, the legal writers raced ahead of the court reporters. 26
We should now return to the thesis advanced by Professor Wieacker21
that history has shown a close connection between tendencies toward
system in private law and expansion of the powers of government. As
a test for this thesis France should have been a laboratory. During the
last 200 years of the monarchy, France had come to provide for the
whole continent of Europe the admired model of the "absolute" state.
The French monarchy became highly centralized. An omnipresent
bureaucracy paralyzed local initiative and acknowledged no limit to its
expanding controls. It is true that behind the facade there was much
leakage and diffusion of effective power; elsewhere, as in eighteenth
century Prussia, the discipline imposed on the population was no doubt
more complete. Yet few would deny that the French monarchy con
tributed notably to the theory and practice of authoritarian government.
Was the progressive expansion of governmental powers accompanied
by any kind of progression in the rationalizing and restructuring of
French private law? If there was any progression it was in reverse.
To private law the monarchy contributed some legislation ( on civil and
criminal procedure, commercial and maritime law, the law of wills and
gifts) but otherwise it abstained. For the rest the existing profusion
was merely aggravated as courts and authors multiplied their output.
There were formidable obstacles, some of them ancient, to those who
might have sought to construct a grand design. The salvaging of the
customs in the Middle Ages had preserved a multitude of divergent
rules on matters that were crucial to social structure; variations in these
rules, in both phrasing and content, had been frozen into codified
texts throughout northern F ranee by the sixteenth century codifications.
Between the pays de coutumes and the pays de droit ecrit the diver
gences were still wider. There were also innumerable divergences in
'" The most convenient listing is that of Camus, Profession d'Avocat, vol. II. His
list of commentaries on particular customs covers more than 50 pages ( 230-83 ) .
Treatises o n specialized topics are listed o n pages 325-67.
Some of the encyclopedias or "dictionaries" were almost solely concerned with court
decisions, such as Brillon, Dictionnaire des Arrets ou Jurisprudence des Parlemens de
France et autres Tribunaux ( 1st ed. 171 1 , 2d ed. 1724 in 6 folio volumes) ; Denisart,
Collection de Decisions Nouvelles et de Notions Relatives a la Jurisprudence Actuelle
( 1st ed. 1766, 6th ed. 1783 in 3 volumes) . The most ambitious and comprehensive
was the Repertoire of Guyot, published in the first edition ( 1775-1786) in 8 1 octavo
volumes and in the second edition ( 1784- 1785 ) in 17 quarto volumes. A list of
encyclopedias and dictionaries is given by C amus, Profession d'Avocat, II 367-69. It is
incomplete, omitting, for example, the four volume collection on Normandy by Houard,
Dictionnaire Analytique, Historique, Etymologique, Critique et Interpretatif de la
Coutume de Normandie (Rouen, 1 780- 1782 ) , which was also much concerned with the
jurisprudence des arrets.
21
Discussed in Chapter III, section 8.
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the case law of the thirteen Parlements, each of which was a "sov
ereign" court in no way bound by the others' decisions. Actually the
Parlements' powers of free decision added other important elements
that no informed lawyer could ignore. On the subject of tort liability,
for example, the Italian doctors had erected an immense and intricate
structure of theory on which the Parlements could have relied. But a
recent study has shown how the Parlements, using their "eq uity"
powers, cut themselves loose from the ancient moorings and wandered
far on uncharted seas. 28 The one great repository from which all could
borrow was Roman law, but the borrowings were highly selective and
not readily predictable.
Roman law had been continuously "received" from the thirteenth
century onward. It occupied some vacant areas almost completely ( for
example, the law of obligations) but in others it was gradually inter
woven with ideas of French origin, penetrating some areas much more
than others. 29 Indeed, the freedom of choice that borrowers retained in
using or adapting Roman law rules added one more factor of uncer
tainty. Roman law did not provide, as in Germany, the starting point
in analysis, the accepted standard with which deviant rules must be
reconciled, the stable, organizing element in constructing a national
"common law." France did not have what the "common law" gave to
Germany-a large body of widely accepted and well-known rules to
which most lawyers would habitually recur. French law was more a
kaleidoscope, presenting different views to different observers, than it
was a structure with a firm foundation that called for the talents of
an architect.
French law before the Revolution thus offered little encouragement
to system-builders. It is significant that there was only one Dumoulin.
He was an organizer of extraordinary power, but he came too early,
was too preoccupied with practical issues and had too much to assimi
late to provide more than a framework on which others might have
built. It is also significant that Donellus, a great lawyer-logician and
systematizer, met enthusiasm in Germany and oblivion in France; his
system, based solely on Roman law texts, was no guide through the
complexities that his countrymen faced. Domat, writing a century later,
produced another kind of synthesis, essentially an effort to popularize:
his highly abstract propositions, based on Roman law and the law of
28
G. Boyer, "La Notion d'l!quite et son Role dans la Jurisprudence des Parlements,"
Melanges Offerts a Jacques Maury (Paris, 1960) , 257.
29
The process is described, chiefly as to topics regulated by the Custom of Paris,
by Franc;ois Jean Marie Olivier-Martin, La Coutume de Paris, Trait d'union entre le
Droit Romain et les Legislations Modernes (Paris, 1925).
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nature, made little impression on his contemporaries and had to wait
until modern times to acquire a reputation. so
What was mainly missing was some contribution from the academic
profession. The law schools, it is true, purported to teach and gave
that minimum of legal training that was required for entry to bench
and bar. In this French universities differed from the English, whose
functions in training for the legal profession had been taken over by
trade schools, the Inns of Court. But French law schools, after an
early and most promising start, had gone progressively into decline.
The demand for their product-training in Roman and canon law
had not been sustained. Some of the professors were learned men;
some even wrote some expert opinions. But unlike their counterparts
in Germany they had not been called on for leadership in solving hard
problems, in recasting doctrine, in erecting new structures of theory.
The law professors had remained in the shadows while effective leader
ship passed to the courts and, among authors, to practicing lawyers.
The special propensity of teachers to reach beyond the particular and
build systems, big or little, had not been exploited. It was not until
late in the old regime that the academic profession finally emerged
from its isolation. In large part this was a delayed by-product of the
teaching of French law in the universities, beginning in 1679. During
the fifty years that preceded the Revolution law professors began to
publish useful treatises on French law. 81 The most ambitious effort was
by Pothier, who was both a judge and a law professor. 82 He is the one
that is now remembered.
It was surely a mark of how far French law was from being "scien
tificized" that the draftsmen of the French Civil Code drew their main
inspiration from Pothier. They confronted a vast literature, produced
mainly by practitioners for the purposes of practice-a melange of cus
tomary law, Roman law, and doctrines established by court decisions.
It was only by reproducing such a melange that the authors could give
a truthful account of French law as it in fact existed. Much of the
0
' Domat ( 1 625-1695) was during his active life royal avocat-genera/ in a subor
dinate royal court. A short evaluation of his work, Les Lois Civiles dans leur Ordre
Nature!, is given by Esmein-Genestal, H.D.F., 734-3 5.
31
Franc;ois Jean Marie Olivier-Martin, "Les Professeurs Royaux de Droit Franc;ais
et J 'Unification du Droit Civil Franc;ais," Melanges Juridiques Dedie a M. le Profes
seur Sugiyama (Tokyo, 1940 ) , 263.
" Pothier ( 1 699-1772) was a judge in the subordinate court at Orleans before he
was appointed professor of French law at the University of Orleans in 1750, holding
both offices until his death. Chenon, H.D.F., II 373. The views I offer in the next
paragraph of the text as to Pothier's capacities would not be accepted nowadays by
many, though occasionally reservations have been expressed by others : e.g., Esmein
Genestal, H.D.F., 722-23.
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writing was extremely literate and full of useful and original ideas.
The draftsmen of the Code, facing an abundance so overwhelming,
chose the simplicities of Pothier. For he had managed, just in time, to
produce a shallow but readable statement that for some persons,
strangely, still has charms. The lawyers of the old regime, for whom
he became the ultimate spokesman, deserved from posterity a better fate.
The legacy of the old regime, however, was determined less by the
successes or failures of doctrinal writers than by the directions that
courts chose to follow, especially their plunge into politics. Before
considering these issues we should examine the effects on the judiciary
of the ownership of judicial offices.
9. Effects of the Sale of Offices
By the fifteenth century the Parlement of Paris had acquired not only
an extensive control over appointments to its own membership1 but a
high degree of security of tenure. Even during the Hundred Years'
War, when control of the city of Paris shifted back and forth
between the warring factions, continuity in the Parlement's member
ship was preserved to a remarkable degree. There were some summary
dismissals of judges in the later 1400's so that it cannot be said that
a principle of irremovability was established before 1500. Removals
nevertheless were rare. Even before 1500 judges in the Parlements
could normally count on life tenure in the absence of gross misconduct.2
Permanent tenure for judges was established as a principle much
sooner in France than in England. It is true that in fifteenth century
England the tenure of the central court judges was not disturbed by
the sudden transfers of the kingship that occurred in the wars of the
Roses,3 but the record thereafter was more confused. The dismissal of
Coke in 16 16 was a sharp reminder to English judges of the powers
that their royal master still retained. During the troubled decades there
after, other judges were dismissed for their political opinions; after
the Restoration, Charles II dismissed several with still less provocation. 4
It was not until after 1688 that tenure of English judicial office was
clearly made to depend, not on royal pleasure, but on "good behavior. " 5
Long before this the French crown had lost all effective power to
remove recalcitrant judges. One does not need to look far to find the
1
Above, section 4.
• Aubert, Parlement ( Origine) , I 84-87.
3 Margaret Hastings, The Court of Common Pleas in Fifteenth Century England
( Ithaca, 1947 ) , 92-94.
• Holdsworth, H.E.L., V 35 1-352, VI 500- 1 1 ; A. F. Havighurst, "The Judiciary and
Politics in the Reign of Charles II ( 1660-1685 ) ," 66 L.Q.R. 62, 229 ( 1950 ) .
• Evan Haynes, The Selection and Tenure of Judges, 78-79 ( 1944 ) .
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reason-it was the sale of judicial offices, at first disguised, then public
and fully organized. The sale of judgeships in the Parlements had
profound effects on the recruitment of their membership, on the quality
of their performance, and on the relations of the Parlements with
the monarchy.
Actually the sale of royal offices, including some subordinate offices
with judicial powers, had been practiced in France from as early as
the thirteenth century. The office of prevost in particular was commonly
sold, often through what amounted to public auctions. 6 Tax collectors,
notaries public, process-servers, even royal baillis resorted increasingly
to the sale of their offices during the disorders of the Hundred Years'
War. The resulting abuses led to vigorous protests from assemblies of
the Three Estates in the fifteenth century and to royal ordinances that
prohibited all sales of offices. The prohibitions were plainly ineffective. 7
In the Parlement of Paris itself the sale of judgeships began in a
form that seemed harmless and was well disguised. The incumbent,
planning to resign his office, often wished to designate his successor.
Such resignations in favorem were well known in canon law as applied
to benefices in the church. The Parlement of Paris, having power to
elect its own membership, could readily accommodate a colleague in a
request that seemed so reasonable. If the person in whose favor the
resignation was made had paid money to the resigning judge, this was
a purely private transaction into which friendly colleagues would not
inquire too closely. The resignation in favorem became well established
in the fifteenth century. 8 Payments by transferees had to be disguised,
for royal legislation not only forbade payments in any form but
required formal oaths that none had been made. 9 The effect of the
legislation was merely to promote perjury and drive the bargains under
ground.
It was not until the sixteenth century that the crown itself entered
openly and directly into the sale of royal offices. Before that time
various disguised and indirect means had been used to drain off into
the royal treasury some of the profits made in essentially private trans
actions.10 The traffic took on a different dimension when the crown's
• Paul Viollet, Histoire des Institutions Politiques et Administratives de Ja France
( Paris, 1903 ) , III 270-76.
1
Roland Mousnier, La Venalite des Offices sous Henry IV et Louis XIII ( Rouen,
1945 ) , 5-10; Dupont-Ferrier, Les Officiers Royaux, 81-85.
• Aubert, Parlement ( Origine) , I 63-67, pointing out that under Charles VIII ( 14851499) there were 76 vacancies in the Parlement of Paris, of which 44 were .filled
through such resignations.
• Chenon, H.D.F., II 564-66; Declareuil, H.D.F., 65 1-54.
" Mousnier, La Venalite des Offices, 12-15.
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participation was fully disclosed. A portent of the future was the public
sale of some offices in the tax administration in order to finance the
wars of conquest in Italy during the early 1 500' s. The expensive wars
and conspicuous waste of Francis I led him to adopt the same expe
dient. In 1522 he created a special bureau to organize the marketing
of royal offices. Judgeships at first were not openly sold; the sums paid
were described as loans, though it was plain enough that repayment by
the impoverished royal treasury was extremely unlikely. Then, since the
normal turnover through death or resignation did not bring in money
fast enough, new judgeships and other offices were created, adding the
salaries of these offices as a permanent charge on the treasury for the
sake of immediate cash. The number of royal offices rapidly became
fantastically inflated at every level of administration, including judge
ships high and low.11
Many efforts were made to arrest the slide down this slippery slope.
The Parlements protested vigorously, centering their opposition on the
thinly disguised sale of judicial offices. Until the end of the sixteenth
century the Parlements continued to exact oaths from newly appointed
judges that no payments had been made or promised, thus compelling
judges to commence their careers with public acts of perjury. The
representatives of the Three Estates repeatedly complained of the degra
dation of the royal service and the affliction of the populace by unquali
fied and predatory officials. The king responded with legislation that
forbade the sale of offices and that he then proceeded to disregard.
To reverse the trend it was necessary to bring the royal budget into
balance and then to repay the sums that incumbents had invested, but
this required cash that the treasury did not have. A few earnest efforts
were made but their effect was nullified by the outbreak of the religious
wars,12 which lasted with intermissions through the second half of the
sixteenth century. Faced with a desperate need for funds, the crown
not only created and sold more offices but invented new means to main
tain the market demand by making the product itself more attractive.
The sale of offices was a fiscal device that was not peculiar to France.
It occurred on a limited scale in the German states13 and was practiced
in Spain, Holland, and the Near and Far East. 14 In England the central
11
The advent of venality, discussed in this and the next paragraph, has been described
by many. Good short accounts of developments in the sixteenth century ap pear in
Chenon, H.D.F., II 564-69 and Declareuil, H.D.F., 655-56. Details are given by
Mousnier, 20-53.
12
Mousnier, 31.
12
Above, chapter III, section 9.
14
K. W. Swart, Sale of Offices in the Seventeenth Century (The Hague, 1949)
reviews the experience not only of France, but of Spain, England, the Netherlands,
Italy, Germany, the Ottoman Empire and China.
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administration did not often engage i n the direct and open sale of
offices. In the sixteenth century throughout the long rein of Elizabeth,
the Queen's extreme frugality and her abstention from foreign wars
had enabled her government to manage well enough within its avail
able means. But the financial distress of the Stuarts exposed them to
great temptations. It would be too much to say that James I auctioned
judgeships, but he made it plain enough that newly appointed judges
were expected to express their appreciation by gifts of cash to the
king. 15 Apart from judgeships there were many lucrative offices in
England that were subjects of private ownership and fully saleable.
This was particularly true of the sinecures in the Exchequer and the
subordinate, fee-collecting offices in the central courts, which were
owned in freehold, were extremely profitable to their owners, and were
not finally abolished until the nineteenth century.1 6 A large-scale traffic
in royal offices by the crown itself would have provoked resistance from
Parliament17 and to some extent from the common law judges,18 but
this was not at all because Englishmen were unfamiliar with the notion
that royal offices could be owned and sold. Who can say that Stuart
England would not have followed the same course as France if the
king's men had prevailed?
Actually much time was still to pass in France before the sale of a
royal office conferred anything like full ownership. Through most of
the sixteenth century royal policy vacillated. The sale of an office would
normally carry at least one assurance-that the buyer himself would
not be dispossessed without reimbursement, in the absence of his own
gross misconduct. The irremovability that had existed in practice before
1 500 for j udges in the Parlement of Paris was thus fully confirmed and
,. Holdsworth, H.E.L., V 353-54.
"' Holdsworth, H.E.L., X 499-506 describes the offices in the Exchequer and the
customs administration that were exercised by deputy, many of them owned in free
hold. The same author, I 246-52, 256-64, describes the offices in the courts of justices
and their eventual abolition, with compensation to the owners. It should be noted also
that the sale of offices appeared in some of the American colonies and that the sale
of officers' commissions in the British Army was not abolished until 1871. Swart,
Sale of Offices in the Seventeenth Century, 65-66.
" The statute 5 & 6 Edw. VI, c. 16 (1552), had forbidden sales of any offices and
declared any party engaging in such sale to be incapable of occupying the office. The
statute, however, did except offices of which any person was seized by estate of inherit
ance and also those that lay in the gift of the chief justices and the j ustices of assize.
E. F. Churchill, "The Crown and Its Servants," 42 L.Q.R. 212 (1926), reviews the
long contest arising from the efforts of Parliament to prevent the crown from appoint
ing to royal offices for life or for terms of years. Legislation, which the crown con
stantly evaded, forbade such appointments, which were sometimes sold but more often
were devices for rewarding favorites or crown servants.
18
The record of the English judges on this subject, however, was thoroughly dis
creditable, since much of the time they were engaged in protecting their own income
from patronage. Holdsworth, H.E.L., I 257-62.
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extended to the whole range of offices that were subjects of sale. But
a buyer who had paid a large capital sum would wish something more
than a life estate. Powers of disposition by sale, gift, or will were
eagerly sought and often given, by special grants to individuals in
return for payment of extra sums. Then by cancelling or threatening
to cancel these special privileges the crown could extract more pay
ments for their confirmation.1 9 Perhaps the motives for these vacilla
tions were not wholly sordid. To admit free saleability and inherit
ability would not only reduce enormously the number of offices that
would revert to the crown for resale but would deprive it of effective
power to choose the personnel in royal service. But for a government
that was struggling to survive in recurring civil wars this seemed the
easiest way to secure both urgently needed revenue and the loyalty of
disaffected public officials. Step by step, from the 1560's to the 1 580's,
saleability and inheritability were conceded in increasingly general
terms. 2 0
After internal peace was restored by Henry IV (1 S 89-16 10 ) it
seemed for a time that some of the concessions already made might be
successfully revoked, but the pressure for money proved irresistible. 2 1
In 1604 a new system was devised and put into effect by royal decree.
Persons who had purchased their offices were permitted to pay to the
crown an annual tax--one-sixtieth of the capitalized valu� of their
offices--and thereby to acquire full powers of disposition by sale or
by will, with transmission to their heirs by intestate succession if no
other disposition had been made. Incumbents rushed to qualify. Royal
officers, who had come to include a considerable fraction of the popu
lation, committed themselves wholeheartedly to the defense of the
system. The struggle was not yet over. In the assembly of the Three
Estates that met in 16 14 , the nobility and clergy violently attacked the
whole system of venality and demanded revocation of the decree of
19

Mousnier, 30-32. One of the most harassing devices employed by the crown was
the clause inserted in royal letters providing that if the "resigning" official died within
40 days after his attempted transfer the office would revert to the crown without
compensation to either party. This clause, of course, operated to prevent testamentary
dispositions and was a constant menace in inter vivas transfers. The crown made much
profit through selling exemptions from this clause. Where such exemptions had not
been secured, families resorted to such expedients as hiding the corpse of a deceased
incumbent until the 40 days had elapsed and the transfer had been duly cleared.
Mousnier, 28-30, 202-07.
20
Mousnier, 32-37.
21
The evils resulting both from the excessive number of unnecessary offices and from
the loss of royal control over their possessors were well known to leading ministers
in both this and the succeeding reign. Suppression of newly created offices was actually
undertaken in the 1590's and in 1598 Henry IV decreed the abolition of all rights
of inheritance. The vigorous internal debates within the administration on these issues
are summarized by Mousnier, 119-33, 208-16.
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1604. But the position of the Third Estate was equivocal, since a
majority of its representatives were holders of royal offices.22 The Parle
ment of Paris and other leading courts had come to share the enthusiasm
for the new system that was felt by other office-holders and put strong
pressure on the king. Led on by dreams of military glory and oppressed
with the weight of accumulated debt, the king and his ministers were
imprisoned by the system. After yielding for a time to the demand for
reform, the administration reinstated the system of 1604. With minor
modifications and some unsuccessful attempts to replace it, it was to
last until 1 789. 23
The analysis of courts and lawyers then pressed through to its
ultimate consequences the notion that the rights to an office duly sold,
and duly maintained by payment of the animal tax, amounted to full
scale ownership. A contract for transfer would be specifically enforced
as between the contracting parties. 24 The incumbent' s rights could be
mortgaged and seized by creditors in satisfaction of his debts. After
some hesitation, resulting from the absence of any physical subject
matter, offices· came to be classed as immovables for purposes of intes
tate succession, widow's dower, and subjection to the rules for family
land (propres). The rights in an office could be transferred by contract
of marriage to a married woman as part of her dot, or could be jointly
owned, by heirs or others. 25 It could be leased for a term of years, this
device being especially used to conserve the office for minor heirs of a
deceased incumbent. 26 In official theory it was not the office itself but
its prospective income that was a subject of ownership. But in sub
stance offices were owned as fully as land. The anomaly was that sub
stantially the whole of the public administration-all but the highest
offices-was thus parcelled out to private owners each of whom was
invested with, and could buy or sell or give away, his own particular
fraction of governmental power.
The ownership of offices, developed on so vast a scale, had profound
effects on French government and society. A huge and rapacious
2
2 Martin Gohring, Die Aemterkiiuffichkeit im Ancien Regime (Berlin, 193 8 ) , 89,
quotes the figure of 132 out of 192 representatives as being office-holders. Mousnier
makes it 1 3 1 (La Venalite des Offices, 5 70 ) .
23 Vacillations in royal policy between 1614 and 1630 are described i n detail by
Mousnier, 246-66. The political conflict between the orders in the crucial years 16141622 is discussed by Mousnier, 569-97.
The one really sustained effort at a general reform was that led by Colbert during
the years 1661-1683. It included revocation of the power to sell and inherit a con
siderable portion of the subordinate offices. An account of Colbert's program and its
failure is given by Gohring, Aemterkiiuffichkeit, 162-95.
24
Mousnier, 3 30-31.
25
Mousnier, 463-87.
2
• F. Saulnier, Le Parlement de Bretagne (Rennes, 1909 ) , Introd. xxxv.
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bureaucracy sought by every means to augment its income at the expense
of the rest of the population. In the courts the chief means employed
by the judges to augment their salaries was the exaction from litigants
of special fees, which added greatly to the cost of litigation and created
for the judges a constant temptation to multiply complications and
extend the time that they themselves spent. 2 1 The income thus secured
was not the only attraction. Many offices carried an exemption from
taxation; this was especially true of judgeships in the "sovereign"
courts. Furthermore, the holding of royal office, especially judicial
office, became a main avenue to social advancement in a society that
was increasingly stratified. The "mania" for office brought an immense
investment of private savings for purposes that were essentially unpro
ductive. Though at times, especially in the late years of Louis XIV,
the market was oversold and many new offices could not find buyers,
there was a long term demand that seemed almost insatiable. One
important effect was a degree of social mobility, a rise in social status
for many of the bourgeoisie. 28 From the point of view of the govern
ment itself, there is room for debate as to whether the general degra
dation of the royal service, marked by inefficiency, corruption, and
embezzlement of funds, could have been prevented if the crown had
retained control over the appointment or removal of royal officers. 29
The fact remains that except for a few high officials, such as the
intendants and the first presidents of the Parlements, the crown had
lost control. The owners of hundreds of thousands of offices could
choose their own successors, selling them to the highest bidder or
transferring them by gift. Since the monarchy had so often shown that
it lacked the means to buy them out, incumbents could be sure that
they could not be removed, even by abolition of their offices. Behind
27
The most important class of fees exacted by the judges was called epices (i.e.,
• spices), which originally took the form of voluntary gifts of tasty food and drink and
by the Jifteenth century had been translated into cash and became obligatory. Royal
ordinances and court decrees attempted to fix a scale for these exactions, which in
general depended on the amount of time that the j udges spent. Controlling the time
spent by the j udges was more difficult and evasions were numerous, sometimes flagrant.
Aubert, Parlement (Origine), I 112-14; Esmein-Genestal, H.D.F., 400-01; Mousnier,
432-38, the latter author referring to other gifts from litigants outside the scale of
regulated epices.
28
This theme is developed by Mousnier, 495-532.
29
Chenon, H.D.F., II 574, for example, suggests: "It was a good thing under the
old regime that the king was not free to give offices at his own will; for often his
choices, inspired by a favorite, male or female, would have been detestable." It is
worth noting that Bentham thought the sale of offices a desirable guarantee of
"appropriate aptitude" in the buyer and recommended it as a general practice, though
he considered the French system both complex and "vicious" because ownership of
high offices carried nobility and thus exemption from taxation. Jeremy Bentham, The
Rationale of Reward, II, c. 9. (Works, ed. Bowring, Edinburgh, 1843, II 246-48).
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the high facade of absolutism, the primary controls over these swarms
of officials had long before been bargained away. In this study of the
judicial function we are mainly concerned with the effects of venality
on the recruitment and performance of judges, especially the judges
in the Parlements.
The Parlements were great courts with a high tradition. Some time
was required for the public sale of offices to have marked effects on
the capacity and training of the judges themselves. During the sixteenth
century the advent of venality deprived the Parlements of the power
to choose their own membership, but some control remained in the
residual form of a court-conducted examination, into not only the "life
and morals" but the legal training of candidates for Parlement judge
ships. 30 This requirement was confirmed by royal legislation of 1 579
which attempted to regulate it in much detail. The candidate was to
be given not more than three days' notice of a "law" ( i.e., a text of
Roman law) on which he was to be orally examined by a commission
composed of j udges. He was then to respond to questioning on three
other "laws" picked out by opening the "book" ( i.e., the Corpus Juris)
at random. 3 1 The same legislation fixed twenty-five years as the mini
mum age for judgeships in a "sovereign" court and added a require
ment that the candidate should have "haunted and frequented" the bar
beforehand. 32 All these requirements were a response to demands of
the Three Estates, meeting at Blois, for better guarantees of maturity
and capacity in high court judges. 33 The facts that the demands were
made and that crown officials agreed on the need for legislation are
evidence that the manufacture of new offices in the Parlements had
brought some decline in the quality of their personnel. But if one can
use the Parlement of Paris as a standard, its vigorous and creative work
throughout the sixteenth century suggests that the general level of
ability at this stage remained high. Certainly the reports of Louet,
covering the twenty-five years that end in 1608, show that the Parle
ment of Paris must have had at that time, in addition to Louet himself,
many able, informed, and conscientious j udges.
There are no statistical tests by which one can measure a progressive
decline in the capacity, energy, and devotion to duty of a large corps
•• Aubert, "Recherches sur !'Organization du Parlement de Paris au XVJe Siecle,"

N.R.H., 1912, 1 78, 228-35.

Ordinance of 1 579, art. 108. ( lsambert, Anciennes Lois Franc;ais·es, XIV 408) .
•• Art. 105 (Isambert, XIV 407) . Art. 106 fixed 40 years as the minimum age for
a president.
83 Picot, Histoire des £tats Generaux, II 470-73. The demands went beyond the
requirements that found their way into the ordinance, and included protests against
the "scandals" in the law school diploma-mills.
81
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of j udges. There were, however, some overt signs. The collections of
Arretes kept by some, perhaps most, of the chambers in the Parlement
of Paris have already been referred to.34 These official precedent-books
for internal use were for long concerned primarily with decisions on
problems of private law and provided notable evidence of the judges'
concern for continuity of decision. But in the collections of Arretes
that still survive, references to private law questions gradually dis
appeared during the course of the seventeenth century. They became
exclusively concerned with matters of internal court organization, the
regulation of judges' fees, ceremonial protocol, and political disputes
with the monarchy. 35
Even more significant was the abandonment of the practice of infor
mal notification to the bar on decree-days as to the issues that the
Parlement had decided in rendering particular decrees. Between 15 50
and 1630 such communications had been frequent but after the latter
date they became extremely rare. 36 If this practice had been preserved
and extended, it would have had a double advantage: it would have
enabled bench and bar to collaborate much more closely in the develop
ment of legal doctrine and it would have imposed needed discipline
on the judges themselves. For with eleven or more judges sitting as a
collegiate bench in each case, the rendering of oral opinions that were
wholly unrecorded did not engage the speakers with personal respon
sibility for the doctrines they adopted by their votes. The flow of ideas
within the court was difficult to recapture even a few weeks or months
after each decree was rendered. 37 If events had taken a different course,
one could imagine these oral and informal statements--"advice to the
bar"-becoming somewhat formalized, being reinforced by explanatory
reasoning and even finally put into writing, as rudimentary judicial
opinions. All these possibilities were foreclosed, however, when the
practice was almost wholly abandoned during the last 150 years of the
old regime. Abandonment was in itself a retreat from responsibility
to the bar. It seems to be another sign that the effort of the judges was
waning.
The standards for appointment to judgeships in the Parlements were
34

Above, pp. 327-29.
Dillay, "Les 'Registres Secrets' des Chambres des Enquetes et des Requetes du Par
lement de Paris," Bibliotheque de l'lkole des Chartes, 1949-1950, 75, 94-98.
36
Above, pp. 312-13.
3
7 Sauve!, "Les Demandes de Motifs Adressees par le Conseil du Roi aux Cours
Souveraines," N.R.H., 1957, 529, 544-47, discusses the extreme confusion and vague
ness in the statements of motives that were sent from the high appellate courts to the
Privy Council. Manufactured after the event and in self-defense, they were based on
oral opinions presented in camera, with no need for agreement on the precise reasons
adopted by a majority.
35
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maintained in form until 1 790 but by the eighteenth century their
enforcement had become extremely lax. In all the Parlements the court
conducted examinations became a farce. The "book" ( the Corpus
Juris) had markers, so that it always opened at the same places. The
candidates knew well in advance the text on which they should be
prepared, for the same text was usually assigned to all. Questioning
was cursory for young men with approved social standing and family
connections, though the courts recoiled with horror from sons of men
in "abject professions." 3 8 The crown freely granted dispensations from
the requirements of a minimum age of twenty-five years and of prior
attendance at a law school. 39 The standards of professional competence
for judges in the Parlements were being lowered everywhere, at the
very time that their social prestige and pretensions to political power
were being raised to a maximum. 40
Even before venality was fully and openly established, there had
appeared a strong propensity for judgeships in the Parlements to pass
through successive generations within the same families. 41 This is not
surprising. In England too there were numerous families that supplied
in each generation one or more prominent lawyers or j udges. But when
inheritability was fully admitted the tendency became pronounced. In
each of the Parlements there was a continuing core of leadership and
influence centered in well-known families, often with more than one
member sitting in the same court at the same time. The spread of
family influence was increased by transfers from one court to another,
by intermarriages, and by the purchase of offices in different courts for
38
Houard, Dictionnaire Analytique . . . de la Coutume de Normandie, III 412- 1 3 ;
Fram;ois Bluche, Les Magistrats d u Parlement d e Paris a u XVIIIe Siecle ( Paris,
1960 ) , 61-62.
39
These requirements were stated in the Edict of May 8, 1679, art. 6 (Journal des
Audiences, III 323 ) . By article 16 of the same Edict it was provided that no one could
be appointed a judge unless he had "assiduously" attended court sessions for two
years. Edicts of 1665 and 1672 had attempted to raise to 27 the minimum age for
judges in the "sovereign" courts, but it was reduced again to 25 by an Edict of 1683
( Isambert, XIX 438 ) .
Bluche, Les Magistrats du Parlement de Paris, 57-58, gives tables showing the
decline in the average age of appointees to the Parlement of Paris on entry into
judicial office: 26 years between 1659 and 1700, 22 years and 1 1 months between
1704 and 1 7 1 5 , then 22 years or less in the period 1 7 1 5 to 1770.
40
This point is made by Franklin Ford, Robe and Sword (Cambridge, 1953 ) , 1 1 5-19,
in a discussion of the personnel of the Parlement of Paris. Testimony on one or more
of the comments made in this paragraph is given by C. B. F. Boscheron des Portes,
Histoire du Parlement de Bordeaux ( Bordeaux, 1877 ) , 331-32; Pierre Delmas, Le
Parlement de Navarre (Pau, 1898 ) , 1 18-21 ; F. Saulnier, Le Parlement de Bretagne
( Rennes, 1909 ) , xlviii-xlix; Louis Wolff, Le Parlement de Provence au XVIne Siecle
(Aix-en-Provence, 1920 ) , 46-51. Saulnier points out (p. xxix) that of 324 judges
received by the Parlement of Brittany between 1700 and 1789, slightly more than half
( 164) were under 25, 93 were 22 or younger, and 38 were 20 or younger.
41
Aubert, Parlement (Origine) , I 65-67.
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several members of the same families. A complex web of relationships
developed between persons connected by blood and marriage and
serving in high courts all over Franee. 42
The attractions of high judicial office were greatly increased when,
during the seventeenth century, judgeships in the Parlements came to
confer automatically the status of nobility. This stage was reached
gradually. For a time service in a Parlement by the same family for
three generations was required for hereditary nobility to be conferred.
This privilege was not a necessary by-product of the venality of Parle
mentary offices, and the initial motive of the crown was to buy the
support, or at least disarm the opposition, of the Parlements in the
civil conflicts of the middle seventeenth century. Fully established by
1715, 43 automatic ennoblement brought many advantages-exemption
from the basic royal tax ( the taille ) and various other special taxes,
easy access to higher courts when involved in litigation, and above all
honor and precedence in a society that was obsessed with the symbols
of status.44
No one could buy his way into this privileged circle without a sub
stantial outlay. Prices of offices in the Parlements varied widely, not
only as between the Parlements themselves but in response to market
conditions of demand and supply. The decree of 1604, which confirmed
the power of disposition for offices on which the annual tax was paid,
brought a startling rise in market values, though this is partly accounted
for by the general rise in the price level that was occurring at that
time. An ordinary judgeship in the Parlement of Paris, which would
probably have cost about £1 0,000 in the late sixteenth century, rose to
£55,000 in 16 16,45 and to £120,000 in 166 5.46 Presidencies in the
Parlement of Paris cost in the 1660's and 1670's around £400,000,
though presidencies in other Parlements might vary between £60,000
and £1 50,000.47 During the eighteenth century a decline set in, but at
all stages an office in a Parlement represented a considerable capital
42

Ford, Robe and Sword, 126-37.
Ford, Robe and Sword, 59-67, describes the earlier vacillations of royal policy
during the seventeenth century, on the grant of nobility to the judges of the Parlements.
44
Ford, Robe and Sword, 27-29.
'" Mousnier, 336, gives these figures and discusses the whole subject on pp. 333-43.
46
Gohring, 273. The figures here quoted, however, come from the official tariff of
capital values, which the government prepared and readjusted from time to time but
which did not necessarily reflect current resale values.
The market prices of judgeships in the Parlement of Paris, which fluctuated in the
eighteenth century "like shares of stock in the India Company," are tabulated by
Bluche, Les Magistrats du Parlement de Paris, 167. Most fluctuations fell within the
range between £35,000 and £50,000 for an ordinary judgeship.
•• Ford, Robe and Sword, 149-50. Many further illustrations, with comment on
trends, appear in Gohring, 266-88.
43
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investment. Furthermore, to maintain the dignity of his position the
owner would normally need income in substantial amounts from sources
other than the salary and fees of his office. By the eighteenth century
wealth, if not high birth, had become in effect a prerequisite to the
holding of high-court judicial office. 48
The circle was never completely closed to entry from below. Indeed
in earlier generations the purchase of a Parlement judgeship had been
a common and accepted means by which the wealthy bourgeois could
improve the status of the next generation. Many of the famous Parle
mentary families had arrived originally by that route. Even during the
last decades of the Parlements some men from the upper middle class
continued to cross the barrier. 49 But the control over entry that the
Parlements possessed ensured that aspirants would have, if not legal
training and capacity, at least a family background and personal quali
ties that made them socially acceptable. The new men could not have
been a cadre of reformers who intended to produce great changes by
working from within. Presumably most of them shared the values and
ambitions of the noblemen whose company they sought and paid for.
In the unceasing struggle for rank and influence the status of nobility
was extremely important but not decisive, for among the noblemen
there were wide differences of degree. From the Middle Ages onward,
capacity for and success in warfare had been the main base for the
power of the aristocracy. The nobility of the sword had retained its
prestige in the great and eventually disastrous wars conducted by Louis
XIV. Among the nobility of the sword there were enormous differ
ences in power and influence between the ancient and wealthy families
and those on the lower fringe. As the status of the parlementaires
'" The assets and income of the judges of the Parlement of Paris have been studied
in detail by Bluche, Les Magistrats du Parlement de Paris. He concluded ( pp. 143-55,
232-38) that most were independently wealthy ( some extremely so) through inherit
ance or profitable marriages, but that there were some others who, though very well
off in comparison with the general population, had barely enough to maintain the
rate of conspicuous expenditure that was especially expected in the capital city. Large
holdings of real estate, not only great establishments in Paris itself (pp. 175-83), but
extensive country estates ( pp. 186-205), gave them experiences and incentives similar
to those of the landed aristocracy with which they fraternized.
49
Ford, Robe and Sword, 145-46, cites the figures collected by Professor Egret which
show that of the 943 judges who acceded to office in all the Parlements between 1774
and 1789 and were still in office in 1790, 394 or just under 42 per cent did not have
noble status on entry. But as Professor Ford points out this leaves 58 per cent who
Jid have noble status on entry.
There were great variations in this respect between the various Padements. In the
Parlement of Paris, the most important, the percentage of judges who were already
nobles on entry into office remained consistently above 80 per cent from 1715 to 1789.
Bluche, 76-85. In numerous instances, however, nobility had been recently acquired
by the incumbents' families, for there were numerous ladders that commoners could
climb to reach the highly prized status. Bluche, 104-17.
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moved steadily upward, they found it more and more possible to
establish connections with the nobility of high rank, through inter
marriage and a developing social interchange. The nobility that derived
from high judicial office-the nobility of the robe-began to be equated
with the high and medium nobility of the sword. The judges of the
high courts had already become tied between themselves in a loose
community of blood and family relationships. Many of them owned
large estates, so that their interests became identical with those of the
landed aristocracy. There were some failures of leadership on the part
of the high nobility in their attempts after 1 7 1 5 to control the main
course of national policy. As the nobilities of robe and sword grew
closer together in social status, personal ties, and awareness of their
common interest, the judges of the Parlements had every reason to rise
to the clefense of the nobles as a class. The nobles of the robe were
natural leaders of a resistance movement, for they were the only group
left in the state that commanded great independent institutions, with
historic powers that merely needed to be revived. 50
The Political Role of the Parlements
The origin of the Parlement of Paris in the great council of the king
had never been wholly forgotten. It had provided the political theory
that explained the Parlement's power to legislate. The issuance of
arrets de reglement, continued over centuries, had helped to preserve
old memories as the past receded. The converse of its power to legis
late-a power to veto the king's legislation-developed more slowly
and needed more elaborate justification. The formal device for effecting
a veto that came to be employed was the refusal by the Parlement to
register royal acts, including acts of legislation, on the records of the
Parlement. Connected with this was a privilege of protesting publicly
against royal acts or decisions of which the Parlement disapproved.
Both the power to deny registration and the privilege of issuing remon
strances were challenged by the crown at various stages and suffered
many vicissitudes. Like the Parlement' s own power to legislate, they
10.

50
For the comments in this paragraph of the text I have chiefly relied on the
illuminating study of Franklin Ford, Robe and Sword, which deals broadly with the
whole high judiciary and its shifting attitudes. Many of the same issues appear in the
more narrowly concentrated but excellent study by B!uche, Les Magistrats du Parlement
de Paris, who discusses the family ties, common interests and sense of solidarity
among the judges of the Parlement of Paris (pp. 121-38 ) , the effects of inherited
ceremonial and pretensions to grandeur in encouraging political agitation (pp. 270-96) ,
and the close personal and family interconnections of the parlementaires with the rest
of the nobility (pp. 303-19) . Bluche does not agree with Franklin Ford as to when
these interconnections became established. But his findings abundantly confirm their
existence and their importance for the political aspirations of the Parlement of Paris.
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can be explained only by the main course of events in French political
history. The monarchy was strong enough in the late Middle Ages to
create a great corps of judges in its central court, fully endowed with
very wide powers. Then, during a long interlude of war and disorder,
the Parlement, by means that have already been described ( section 7 ) ,
used its powers to fill a great vacuum and maintain essential functions
of government. Kings who had lost their own power to command
allowed the powers of this highly organized corporate group to be
greatly aggrandized.
Theories that could justify the Parlement's claims, however, long
antedate the Hundred Years' War. In France, as in the rest of western
Europe, there was nothing strange in the conception of restraints on
the political ruler which judges too should attempt to enforce. This
conception, so pervasive in medieval thought, had been challenged in
France with the advent of men trained in Roman law. Especially legists
in the royal service, who served the crown in many ways, helped to
promote its authority with Byzantine theories of the ruler's power. 1
But the testimony of the Corpus Juris, in its political theories as in
so many other respects, contained a basic contradiction. Such maxims
as "the ruler is absolved from the laws" and "what pleases the ruler
has the force of law" could be matched by others which denied the
ruler an unlimited power. Especially troublesome was a text of the
Code in which Theodosius and Valentinian directed their judges to
reject imperial rescripts that had been "elicited against the law." 2 This
text threw the glossators into confusion. 3 To resolve the dilemma it
seemed to present without contradicting their own basic assumptions,
the glossators reduced this mandate to a mere presumption that a ruler's
command, if contrary to existing law, resulted from ignorance or error.
The solution, then, was to suspend enforcement, apprise the ruler, and
await from him a second command (secunda iussio) . 4 Thus it was no
departure from current legal doctrine, even the doctrine most favorable
to royal authority, for a French royal ordinance of 1302 to provide
that judges were not to . execute royal commands if there was "any
true, just and legitimate cause why [the judges] in accordance with
1
Esmein-Genestal, H.D.F., 331-35. A brief sample is the quotation in Section 4,
note 38, from the procedural handbook written in 1336 by the judge in the Chambre

des Enquetes.

• C.1.19.7 (anno 426), with the qualification that such rescripts should be obeyed
if they conferred an advantage without injuring anyone or reduced the penalties for
crime.
• Early discussions are summarized in Haenel, Dissensiones Dominorum, 2 52-54.
• Cynus, gloss to C.1.22.6 ( Commentaria in Codicem, Frankfurt, 1578) reviews the
development of ideas up to his own time.
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their oaths are not bound to do so" ; in that event the judges were to
inform the king of their reasons.5 An ordinance of 1344 was still more
explicit. It was addressed to the judges of the Parlement, recited that
royal letters injurious to private rights were often issued "by the
importunity of the powerful and sometimes by inadvertence," and
directed that the Parlement should disregard such letters and either
declare them void or else refer them back and advise the king's "con
science" concerning them.6 A suspensive veto and the practice of
making "remonstrances" were thus given some support in express
legislation.
Registration of royal edicts and ordinances originally had the narrow
and purely practical function, in the period before the invention of
printing, of providing the Parlement with a reliable text. Not only acts
of legislation but various other royal grants, such as franchises, pardons,
and concessions of nobility, were sent to the court for registration.
Some were registered only after long delay but during the fourteenth
and early :fifteenth centuries there is no evidence that their enforcement
was suspended until the formality of registration had been accom
plished. However, since action by the court was called for in the form
of an order to its own chief clerk, the judges could feel justified in
withholding registration in some cases while they decided whether to
"remonstrate." The crown's mistake, seen in retrospect, was in making
a fuss over registration. By commanding it repeatedly the crown seemed
to concede indirectly that registration was as essential as the parlemen
taires were later to claim. The :first time such a command was issued
was apparently in 1392, when lettres de jussion (the "second com
mand" of the glossators) were sent by the unfortunate Charles VI,
directing the Parlement to register a jurisdictional exemption granted
by the crown to the church of Notre Dame in Paris.7 Similar letters of
command were issued in the 1400's in numerous contests over much
larger issues. In every case the king prevailed and the Parlement ordered
registration, but sometimes two or more commands were needed. In the
meantime the Parlements continued to remonstrate on a wide range of
issues of general policy, and a royal ordinance of 1493 expressly con
firmed their privilege to do so. 8
• Ordinance of March 1302, art. 21 ( Isambert, II 770-71 ) .
• Ordinance of December, 1344, art. 10 ( Isambert, IV 496 ) . The similar provisions
of the important English statute of 1328 are discussed by Plucknett, Concise Hist., 1 58.
It was in substance re-enacted in 1346 ( 20 Edw. III, c. 1 ) and in more general terms
was subscribed to in many declarations of English kings.
7
Isambert, VI 703.
• Ordinance of July, 1493, art. 70 ( Isambert, XI 238 ) , declaring that if royal letters
were issued "by the importunity of suppliants, inadvertence or otherwise" and it
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The position of the crown was further compromised through using
the solemnity of the lit de justice to overcome resistance of the Parle
ments. Instead of sending a written command the king would repair
to the court in person, accompanied by the princes of the blood, the
great peers of France, the Chancellor, and other high officials. Seated
on his throne, the "bed of justice," the king would direct the Parlement
to register and execute the royal order in question.9 As high justiciar,
whose powers the j udges exercised by delegation, he would thus by
his presence suspend their functions. It was rarely indeed that this
measure failed. The strange paradox is that this solemn drama, intended
to display the king's ultimate power and majesty, should have had
precisely the reverse effect; it augmented the prestige of the Parlement
and conceded still more, indirectly, to the Parlement's daims.10 Used
twice before 1 500, it was employed quite often in the sixteenth century
and to the end remained the king's last recourse. It entailed a further
disadvantage. The provincial Parlements followed the example of the
Parlement of Paris and claimed that registration was a prerequisite to
enforcement of royal legislation in their own districts. Since the pro
vincial Parlements could be as intransigeant as the Parlement of Paris
when local interests were involved and the king could hardly under
take to visit them all, the forces of local particularism were given full
scope. In times of stress the crown might face resistance from not one
but thirteen Parlements, each with its own particular views though all
joined increasingly by a sense of their solidarity.
Only rarely did the crown ever concede directly that registration
was necessary to the validity of royal legislation. On the contrary an
ordinance of 1 566 expressly declared that all the cours souveraines were
bound to proceed to registration without delay or modification and
that while they could forward remonstrances royal ordinances in the
interval "will nevertheless be operative."1 1 But the effects of this legis
lation were largely nullified by the fact that !its de justice were still
frequently used. The Parlements continued to refuse enforcement to
legislation of which they disapproved or, alternatively, they sometimes
introduced specific amendments of their own. When their conflicts
with the crown became acute, whole Parlements could be exiled in
appeared to the Parlement that there was "some reasonable difficulty" in carrying them
out, the court should inform the king so that he might provide as he thought fit.
The subject of this paragraph is more fully developed by Aubert, Parlement
(Origine), I 357-64; Chenon, H.D.F., I 527-29.
• Details of the ceremonials are supplied by Guyot, Repertoire ( 2d ed., 1785 ) ,
X 882-83.
10
This point is made in somewhat different terms by Maugis, Parlement, I 517-18.
11
Ordinance of February, 1566, arts. 1 and 2 (lsambert, XIV 190-91) .

366

The Oracles of the Law

provincial towns; in rare cases individual judges could be imprisoned
under lettres de cachet. But the ultimate power to discipline by dis
missal for disobedience had been bargained away to the judges who
had bought their offices. The twin sanctions of refusing registration
and issuing public remonstrances were claimed by the Parlements to the
end as components in their historic powers. The use that they would
make of them would depend at each stage on the political strength of
the monarchy and its ability by persuasion or threat to secure obedience
from judges who could be independent in spirit because they knew
they were irremovable.
The vacuum in French political institutions that the Parlements
sought to fill was mainly due to the failure of representative institu
tions at the national level. The Three Estates, the nearest analogue to
the English Parliament, had surrendered the taxing power to the crown
in the fifteenth century. Before that time its meetings had been irregu
lar, the powers of its members limited, and its internal procedure
unorganized. The concurrence of the Three Estates in framing legisla
tion had never been required; their function was to present complaints
(doleances) for which the king was free to grant or deny any legisla
tive remedy, on his own terms. The Three Estates did not meet at all
from 1484 to 1560. Then during the crises provoked by the religious
wars they met at irregular intervals in the late 1500's. They met again
in 16 14 , but this was the last time until 1789 , when they were again
called together in an unplanned prelude to revolution. 12 Meeting so
irregularly and on the whole ineffective when they did meet, the Three
Estates could not provide a general forum for political debate or a
counterpoise to royal power. It is not at all surprising that so large a
court as the Parlement of Paris, in which great peers occasionally sat
and roughly half the judges were clergy, should consider itself the
continuing body that could act as spokesman for all Frenchmen, that
was best equipped to advise the king, and that was bound to defend the
nation's interests.18
There was hardly a time during the sixteenth century when the
Parlement of Paris was not involved in high politics and affairs of
12
The history of the Three Estates up to 1484 is described by Chenon, H.D.F., I
826-36. Their activities and basic defects of organization during the period 1560-1614
are described by Chenon, II 421-33.
13
During the late sixteenth century, when the Three Estates met irregularly, the
Parlement of Paris was careful to assert its independence of the Three Estates, in part
because it insisted on its power to review all legislation, including legislation inspired
by the demands of the Three Estates. But this attitude also reflected the Parlement's
claim to an exalted role as "first and principal consistory of the kings, court of Peers,
. . . epitome and representative of the Estates, mirror in miniature of all the orders
of the kingdom." Maugis, Parlement, I 655-73, the quotation appearing on p. 673.
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state. It was a vigorous defender of the "liberties" of the Gallican
church and strongly opposed the king's concordat with the Pope. It
was engaged in constant battles with Francis I over the creation and
sale of offices. When that self-willed monarch was captured in the
battle of Pavia, the Parlement injected itself into general administra
tion in mobilizing the defense of the kingdom. On the return of the
king it received a severe reproof for its pains, but then was called on
by the king, in an exceptionally splendid lit de justice, to ratify the
king's denunciation of the treaty of Madrid, which he had signed when
still imprisoned. Used thus by the crown when its support could be
helpful though held in check at other times, the Parlement was per
mitted by Francis I and his sons to comment often on great public
issues.14 The outbreak of the religious wars embroiled it in issues of
another kind. The crown had great need of the Parlement's support in
suppressing the protestants and sustaining the government in perilous
times. Finally, however, a majority of the Parlement in 1589 gave its
formal sanction and active assistance to the revolutionary party that
organized the rebellion of the Catholic League. Then in 1593 a newly
formed majority, declaring itself the guardian of the fundamental laws
of succession to the monarchy, dissolved an assembly of the Three
Estates that was then in session, and confirmed the title to the crown
of Henry IV. 15 This intervention proved decisive, though the Parle
ment soon found that in making a king it had for the moment found its
master. 16
It was not until 1648 that the Parlement started a civil war of its
own. It was stirred to action by the attempt of the Regency, during
the minority of Louis XIV, to create new judicial offices and to exact
additional sums from judges (other than the judges of the Parlement
of Paris) as the price for preserving the inheritability of their offices.
Both issues, let it be said, had been the subject of incessant and bitter
dispute during the previous thirty years. The crown during that time
had created large numbers of new offices, had tried through various
formulas to squeeze forced loans and other exactions from incumbents
of existing offices, and had used the threat to cancel inheritability in
Events of the reign of Francis I are described by Maugis, I 136-86.
"' Maugis, II 51-135. During the period from 1 589 to 1 593 there was the remarkable
spectacle of a minority of judges who were loyal to Henry IV and retired to Tours
to form their own Parlement. These two divisions of the Parlement (for a time there
was a third ) bombarded each other with formal decrees which debated the funda
mental laws of the monarchy, the dictates of religion, and the needs of the kingdom
and denounced each other's acts for illegality. Georges Louet, the hero in my account
of the judge-reporters, escaped from Paris and joined the Parlement of Tours. Maugis,
Parlement, III 289.
16
Maugis, II 243-76.
14
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a manner that brought panic and desperation throughout royal official
dom. Despite the firm restraints that Richelieu imposed upon it, the
Parlement of Paris refused repeatedly to recognize the validity of newly
created offices; its resistance might have seemed heroic if the Parlement
had not so often given way when it could secure advantages for
itself.17 By the time the Parlement decided to act, grievances had accu
mulated. Prolonged misgovernment by the Regency had increased the
tax burden on the population and royal office-holders were seething
with discontent and disloyalty.
Confronted with a new threat to office-holders, the Parlement of
Paris assumed the leadership in the attempt to "reform the state." The
Parlement entered into a union with three other "sovereign" courts in
Paris (two of them tax and revenue courts) . This formidable assembly
continued to meet as a single body, defying the Regent's order to
disband. Negotiations brought a compromise in which the crown con
ceded that no new imposts and no edicts creating new offices would be
valid until registered. But further discord between the royal party and
the Parlement, marked by much local disorder, led to an outbreak of
civil war, the first Fronde. The Parlement organized its own army,
imposed its own taxation, and in a few months was successful. After
the crown had capitulated, a second civil war-the second Fronde
broke out, led in this case by some of the high nobility. It is no
wonder that Louis XIV, when his power was fully restored, undertook
as one of his first acts to prohibit the Parlement of Paris from involving
itself in political or :financial matters. In 1661, on assuming personal
command of the state, he so impressed the Parlements with the serious
ness of his purpose that they were effectively silenced for the rest of
his long reign.18
The death of Louis XIV in 1 71 5 gave the Parlements a fresh start.
A provision of the old king's will had named a council of regency,
which was to act by majority vote during the minority of the infant
king. At the request of the Duke of Orleans, first prince of the blood,
the Parlement of Paris declared this provision invalid, as indeed it
had done in a similar case in 1 643. The Duke of Orleans was declared
to be sole regent. He, in gratitude and clearly through prearrangement,
11 Mousnier, 255-86, discussing the bitter and almost continuous conflict from 1630
to 1643.
8
1 These events, which have been often described, are recounted briefly by Chenon,
H.D.F., II 438-42 and 350-53; in a narrative based on contemporary memoires by
E. Glasson, Le Parlement de Paris, Son Role Politique Depuis la Regne de Charles
VII Jusqu' a la Revolution (Paris, 1901 ), I 214-324; and by A. L. Moote, "The
French Crown Versus Its Judicial and Financial Officials, 1615-83," 34 Journal of
Modern History, 146 ( 1962).
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recognized in general terms the privilege of the Parlement of Paris
to make remonstrances before registering royal legislation. The privilege
was soon extended to other Parlements as well.19
The Parlement of Paris soon provided good reasons for the govern
ment to regret the bargain. The Parlement refused to register edicts
that created new offices, it opposed and threatened to interfere with
royal administration of monetary and fiscal controls, it became embroiled
for decades in controversies over religious doctrine and church admin
istration, it refused to register royal edicts that imposed new and more
equal taxation on the nobility and on wealthy investors. For a time,
in 1 720, the Parlement of Paris was exiled in a provincial town.
When the king threatened exile again, in 1732, the whole Parlement
went on strike and collectively resigned. Peace was restored and for
a time thereafter there was an interlude of relative calm. But for the
future it was more ominous that the provincial Parlements, which had
been engaged in their own separate forms of turbulence, began to
echo increasingly the views and the claims of the Parlement of Paris.20
It was not long before they all would claim that they were a single
indivisible body and would organize a united front in opposition to
the crown, at all times under the leadership of the Parlement of Paris.
This is not the place to retell the story of the helpless drift toward
revolution. By 1750 the Parlements had emerged as an articulate and
determined opposition, resisting every effort at moderate reform that
successive ministers sought to propose. The Parlements rested their
claims on the highest grounds. They invoked the fundamental laws of
the kingdom and claimed to be guarding its liberties. At times they
rallied much popular support, though their consistent line of policy
was defense of the privileges of the nobility and resistance to all
change in administration. At one stage, in 1771, the Parlement of
Paris again went on strike, but this time their collective resignation
was accepted. A vigorous chancellor, Maupeou, announced an intention
to buy back their offices and actually set up a new system of appellate
courts to displace the Parlements. Ingeniously contrived, the reforms
of Maupeou had a reasonable chance of succeeding, but on the death
of the king three years later his successor cancelled them all and
restored the Parlement with honor. This episode if anything served to
incite it more. Finally in 1788 , when royal finances had reached a
desperate state, the government proposed some new taxation, also some
important administrative reforms and a transfer to a new "plenary
"' Chenon, H.D.F., II 442; Ford, Robe and Sword, 82-84.
'° Events of the period from 1715 to 1748 are described and analyzed by Ford, Robe
and Sword, 84-104, and told in narrative form by Glasson, II 16-148.
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court" of the power to register royal edicts. Even the king's command
in a lit de justice could not persuade the Parlement of Paris to accept
these measures. It was then that it made its great mistake. Supported
by all the Parlements, which threatened collective resignation, the
Parlement of Paris demanded the convocation of the Three Estates.
With the whole country in a state of intense excitement, the king
acquiesced. The Three Estates assembled on May 4 , 1789.2 1
The Parlements soon had their reward. On November 3 , 1 789 , the
Three Estates, by that time transformed into a Constituent Assembly,
voted to place the Parlements on indefinite vacation. Within a year
thereafter they were wholly dissolved. When one considers the savagery
of popular feelings against them, it is surprising that so few of their
members were actually guillotined, though this is largely because so
many escaped into exile.2 2
It should be plain that the French and American revolutions were
sure to project quite different roles for the judges in these two societies.
In both countries the judiciary had revived and reasserted some ancient
ideals to justify resistance to political power. Partly as a result of this
experience, there entered deeply into our own inheritance the concep
tion of judges as guarantors of our liberties. Much more than in our
own colonies, the courts in France under the old regime were the
center of opposition to authoritarian government. In a very direct and
immediate sense they brought on the French Revolution. But for this
they earned no gratitude. They earned instead a lasting distrust, which
in France is not yet overcome. The French codifications were achieved
under a new dictatorship, but they came soon enough so that the effects
of the Revolution were not yet spent. The French codifications and the
2
1 These well-known events in the last two decades of the monarchy are discussed
by Esmein-Genestal, H .D.F., 520-27, and Chenon, H.D.F., II 443-48. Detailed examples
of resistance by many of the Parlements to numerous moderate and needed reforms,
always on the highest legal and moral grounds, are given by Henri Carre, La Fin des
Parlements, 20-39 ( Paris, 191 2 ) .
22
As nobles the parlementaires were in any case suspect but they succeeded in inflam
ing public opinion against them by demanding that the Three Estates should be chosen
according to the rules employed in their last assembly in 1614. This would have meant
in particular that the Third Estate would have the same number of representatives as
each of the other two (nobles and clergy ) , instead of the "doubling" of the third
estate that Necker proposed. Carre, 57-85. Maneuvers by the parlementaires aiming
to persuade the king to dissolve the national assembly, the refusal of the Parlement
of Normandy to register the suspension decree of Nov. 3, 1 789, and active leadership
of counter-revolutionary activities by some of the parlementaires all contributed to their
peril. Carre, 101-227. Some of the judges submitted to the revolution and were not
molested, some did not and were merely imprisoned, large numbers emigrated. The
highest rate of mortality was suffered by the parlementaires in Toulouse ( 55 executed,
i.e., 50 per cent) . Bordeaux was next ( 26 executed, i:e., 20 per cent) , and Paris
third ( 28 executed or 14 per cent) . In some of these cases other offenses were added
to the fault of being a j udge in a Parlement. Carre, 263-91 .
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thinking that inspired them had enormous influence throughout western
Europe and in very large parts of the civilized world. This influence
gave a new and more telling effect to the conception of the judge's
subordinate role that had been expressed in the ancient maxim-non
exemplis sed legibus iudicandum. Announced by another dictator,
Justinian, more than 1 200 years before, and repudiated altogether in
French experience under the old regime, the idea expressed in this
truncated maxim could now become a symbol of representative gov
ernment, a rallying cry of liberty against the im perium of the j udge.
Summary
Despite France's great debt to Roman law, all the forces at work
in the old regime converged on maximizing the role of the j udge.
France started later than England in establishing and organizing an
indigenous body of private law. The salvaging of the customs of the
northern two-thirds of France was accomplished through the action of
local courts, principally royal courts that the monarchy had been strong
enough in the thirteenth century to establish at the district level. The
central government gave needed encouragement, not only by the sup
portive action of its central court, the Parlement of Paris, but by
supplying a mode of proof through collective verdicts of local j uries
where rules of local custom were doubtful or disputed. The Parlement
itself rapidly acquired a large complement of judges, mainly because
of the complications of its written procedure and modes of proof. The
prestige and rewards of service to the monarchy attracted a good per
centage of the trained legal talent then available in France. For judges
in the Parlement, high professional qualifications were further assured
by the power it soon acquired to choose its own personnel. Staffed with
trained judges and reinforced by a competent bar, the Parlement of
Paris was fully equipped by 1 3 50 for leadership in the development
of French private law.
The size of the court, producing complex internal divisions, inter
posed barriers to communication between judges and lawyers. These
barriers were raised still higher by an explicit royal prohibition against
disclosing the grounds on which the court had acted. This royal man
date for secrecy, which was repeated and strengthened in later legisla
tion, had the effect of excluding permanently from all court decrees
any statements of judicial motives and even of the facts that had been
established. Leakages occurred, for the curiosity of lawyers could not
be extinguished. There were a few early experiments in reporting the
work of the Parlement of Paris. After provincial Parlements modeled
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on the Parlement of Paris began to appear during the fifteenth century,
there were even a few judges who published reports. But there was
nothing in France to compare with the Year Book series in England.
It was not until 1600 that the ancient barriers were in part surmounted
and law reporting began on a massive scale.
The absence of an effective interchange between bench and bar in
the Padements meant that judges must assume a large share of the
burden of maintaining order and consistency in French case law. In
the late Middle Ages they had little help from lawyers, whose literary
output was extremely meager. But the customs in force in northern
France were incomplete in their coverage, differed in many details, and
even after they were codified in the sixteenth century were crudely
phrased and greatly in need of elaboration. Furthermore, ideas derived
from Roman law continued to infiltrate and were the main recourse
in areas not governed by the customs. Since the royal government
abstained almost altogether from intervention in matters of private law,
there was cast on appellate courts, inescapably, the primary responsi
bility for gap-filling, coordination and selective choice among th e
abundant sources o f potential law.
How far the Parlement of Paris had gone by 1600 in developing
its own case-law techniques is shown by the reports of George Louet,
judge in the Parlement. The court's sense of its own mission in the
creation and development of French private law was greatly increased
by its power to issue legislative decrees, laying down the most varied
rules of conduct for the general population and enforceable by the
court's own sanctions. This power, derived from the Parlement's
original close connection with the king's central council, had been
expanded during the disorders of the Hundred Years' War and by
1 500 was one of the unchallenged attributes of all the Parlements,
as "sovereign" courts. Legislative decrees cast in various forms were
especially important in the development of French private law. In
addition, the division of the Parlements into separate chambers pro
duced special problems in coordinating their work. By frequent con
sultation between the chambers and by recording conclusions in their
own private precedent-books, the judges of the Parlement of Paris
showed their concern for continuity and consistency in judicial decisions
and their awareness of their own role in active law-creation. Most
promising of all was the practice of informal notification to the bar,
at the times when decrees were officially pronounced, of the legal con
clusions that the court had reached. For this practice, if further devel
oped and formalized, could have opened avenues to communication
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between bench and bar and surmounted the barriers of secrecy that
had been inherited from the Middle Ages.
The whole tendency, however, was strongly in the other direction.
Few judges followed the example of Louet in exposing judicial motives
to public scrutiny. The practice of informal notification to the bar was
almost wholly abandoned after 1630. The law reports, almost all pre
pared by practitioners, reached vast proportions but laid more and
more stress on recording the unrestrained eloquence of advocates. The
numbers of judges steadily increased through the government's sale of
offices and as this occurred their personal qualifications declined. The
judges of the Parlements became distracted by another mission, engag
ing in high politics and attempting to fill a great gap in French
political institutions. Held in check for a time by Louis XIV, the Parle
ments, led by the Parlement of Paris, became the leaders of the oppo
sition to authoritarian government. By this stage the sale of offices had
transformed them into powerful oligarchies. Irremovable and irrespon
sible, wielders of great and undefined power, they also claimed to
represent the national interest. But in the end this pretension became
transparent. By their dogged defense of a privileged class---the nobility
of which they became the leaders---they foreclosed all hope of mod
erate reform, ensured that the wave would engulf them all, and earned
for themselves a nation's wrath.

V
The Modern French Reaction
This chapter, on modern France, and the next, on modern Germany,
are the main targets of the present enterprise, whose principal object
is to show the lasting effects of historical experience on modern
methods and attitudes. Of both France and Germany it is often said
that they follow "the civil law" tradition, as though there were only
one. But the account already given should indicate that before 1 800
they had used Roman law in very different ways. The divergences
between their legal systems was not as great as the gulf between them
and English law, for Frenchmen and Germans had in Roman law at
least a common vocabulary. On the issues that are of interest here
the role of courts and of the law that courts manufacture-it seemed
that France and Germany around 1 800 were poised in a kind of tacit
agreement; they both placed case law far down on the scale among
available sources of law. But the forces that had brought them to this
momentary agreement were entirely different. Faced thereafter with
great social changes and unexpected demands, the legal systems of the
two countries have responded in very different ways-most of all in
the theory and method they apply to their case law.
A central and recurring theme will be the reasoned judicial opinion,
written and published by the deciding court as a responsibility of
judicial office. One could scarcely claim that the reasoned opinion is
essential to workable case law. I would say that France and Germany
before 1 800 had case law in abundance, though some of it was in
forms that now seem strange. But the duty imposed on judges to
explain and defend their decisions supplied the legal systems of both
countries with a new and key resource. In Germany, as in England, the
transition came by gradual stages around (but mostly after) 1800 ; in
Germany, unlike England, this was enough of a departure so that
prolonged debate ·and persuasion were needed to overcome strong
resistance. In France the "motivated" judicial opinion was introduced
abruptly through a revolution that attempted to discard the past.
There are different forms of reasoned opinions, as there are different
functions they can perform. Their forms and functions will depend
on the role that courts are considered to have and their relations to
other law-declaring authorities. The contribution that reasoned opinions
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can make to the ordering and efficiency of case law can accordingly
be great or little. In France the format of judicial opinions was fixed
once and for all during a revolution in which the judiciary was con
ceived as an enemy. Its survival to the present time must be partly
explained by the fact that this specter has continued to haunt many
fearful minds.
Another main theme will be the relationship of judges to doctrinal
writers. France before the Revolution had had many doctrinal writers
but very few were academicians. The decay of French law schools, of
which this barren record was a symptom, continued for some time
after 1800. Then as the academic profession gradually developed its
own literature the notion that judges could not make law offered a
justification for ignoring the heavy case-law gloss that courts had already
laid on the codes. The denial of their law-making power thus had the
effect, strangely enough, of leaving the courts more free. They recast
the operative law of France and resumed the leadership in law-creation
that the Parlements had had before the Revolution. Many decades
were required for the academic profession to discover th is, to take a
serious interest in what courts were doing, and to move from separatism
and rivalry into a working partnership. Nineteenth century Germany,
as we shall see, provides the sharpest contrast to France in the relations
maintained between courts and jurists.
Theoretical discussion of the role of judges under the codes was
likewise postponed in France. For nearly a century the mandate of the
Revolution seemed too clear for the issue to merit serious discussion.
Much of the discussion even now consists of no more than sterile
affirmation or denial that judges can make law. Where more than this
is ventured, the theory that has been gaining ground is, to say the
least, reminiscent. The theory of the Accursian gloss, that case law can
only be explained as a form of custom, has been clothed in modern
vestments. An ancient concept, that the "consent of the users" is a
component of law, is now invoked to restrain the law-making power
that, as French history seems to show, cannot be safely entrusted to
judges.
The Advent of the Reasoned Opinion
The leaders of the French Revolution soon undertook the urgent task
of subjugating the judiciary. Debates began in the Constituent Assem
bly on March 24, 1790, and lasted nearly five months.1 The sale and
I.

1
The debates and decisions of the Constituent Assembly are summarized by Edmond
Seligman, La Justice en France Pendant la Revolution (Paris, 1901) , I 280-307. Even
more useful is Jean Bourdon, La Reforme Judiciaire de !'An VIII (Rodez, 1941) ,
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inheritance of judicial offices were forbidden. The Assembly also voted
among other things that all judges were to be elected by popular vote,
judicial offices were to be for short terms, and juries both of accusa
tion and trial were required in all criminal cases. Appellate courts
were eliminated as potential centers of political resistance. Conciliation
and arbitration were to be maximized. Courts were denied all power
"to make regulations" (reglements) but were "to address themselves
to the legislature whenever they think it necessary either to interpret
a law or to make a new one." 2 Judges were also forbidden to interfere
with actions of the executive or to hold its officers accountable in any
way; distrust of the judiciary played as large a part as the dictates of
Montesquieu' s logic in producing this strict separation of governmental
powers, which was to remain a basic feature of French judicial organi
zation. 8 It was part of the same broad program of containing the
judicial power for the Assembly to require that j udicial decrees must
not only disclose findings of fact but "express the motives that were
decisive for the judge."4
This innovation had not been preceded by extensive discussion. As
originally phrased by the Assembly's drafting commission, this clause
had required that j udicial decrees refer to "the text of the law" that
governed the case. The broader term, "motives," was inserted merely
because it was pointed out from the floor that there would be many
cases in which no legislative text would be clearly applicable. 5 There
had been no extensive demand for the disclosure of j udicial reasons in
the decades before the Revolution, when so many faults of the old
regime had been passed in review. The issue had arisen almost inci
dentally in the campaign, led by Voltaire, against the procedure in
criminal cases, whose principal feature was secrecy. The standard pro
cedure was for the accused to be interrogated privately under oath,
without aid from counsel, often with torture, without knowledge of the
charges or the evidence against him; it was a relatively minor aggra
vation that the final judgment of conviction did not disclose the crime
of which the accused was found guilty. Public protest was directed not
so much to this specific feature as to the inquisitorial system as a whole.
158-93, describing the solutions adopted in 1790, the constant tinkering with them by
the legislature during the next five years, and the prevailing atmosphere of hostility
and distrust toward the judiciary.
Geny, Methode d"Interpretation et Sources en Droit Prive P ositif (2d ed. revised,
Paris, 1954), I 73-97, also describes the basic objectives of the revolutionary assemblies.
• Law of Aug. 16-24, 1790, Tit. II, art. 12.
3
M. Waline, Droit Administratif (Paris, 1963), 24-33.
• Law of Aug. 16-24, 1790, Tit. V, art. 15.
• Sauve!, "Histoire du Jugement Motive,'" 61 Revue du Droit Public 5, 45-46.
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On the eve of the Revolution the Crown responded not only by pro
posing to abolish the use of torture but by providing that j udgments
of conviction should specify the crime committed. 6 This clearly fell
far short of requiring that the facts found and their connection with
the governing rules be recited in a reasoned opinion. Some of the
cahiers presented to the Three Estates when they met in 1 789 included
this among the reforms proposed. 7 But on the whole, public opinion,
even the most critical and enlightened, had acquiesced in a conclusion
that was centuries old-a j udicial decision was an exercise of authority
which its authors did not need to j ustify.
The limited purposes of the Assembly in requiring "motivated"
decisions were made more clear in the legislation adopted five months
later to regulate the high court of review, the Tribunal (later the
Court) of Cassation. It had been agreed from an early stage in the
Assembly's discussions that a high court to maintain unity of doctrine
was "a necessary evil. "s There was a model at hand, the j udicial branch
of the royal Privy Council. This j udicial branch had been organized in
the sixteenth century and had acquired an extensive j urisdiction, includ
ing a power to "evoke" for its own decision on the merits all cases in
which the crown had or claimed an interest. One commonly used tech
nique, however, was merely "to quash" (casser) a lower court's decree
and remit the case for final decision by some other Parlement or lower
court. 9 This technique for limited review was seized upon by the Con
stituent Assembly but with an express provision that "on no pretext
• Sauve!, 37-43; A. Esmein, Histoire de la Procedure Criminelle (Paris, 1882) , 362404; Seligman, note I above, at 93-107.
M. Jousse, Traite de la Justice Criminelle (Paris, 1771) , II 650-51, had declared
that judgments of conviction "must mention the cause and motives of the judgment,
especially in capital cases" and also recite "at length" the facts of the crime; but he
then went on to say that this requirement applied only to inferior courts and not to
courts of appeal.
1
Esmein, 407; Seligman, I 504. The latter reference is to the summary by the royal
Chancery of the cahiers de doleance which included a demand, for both civil and
criminal cases, that j udicial decrees express motives, reveal any dissent among the
judges and even give the motives of dissenting opinions.
• The language of Barrere in the Constituent Assembly on May 8, 1790, quoted by
�mile Chenon, Les Origines, Conditions et Effets de la Cassation (Paris, 1882), 66-67.
The same author then quotes another deputy who admitted the need for such a
tribunal but expressed his fear of "the formidable power that could be acquired by
magistrates meeting in the same place, instituted for a considerable time, and inspired
by the same spirit."
In order "to prevent the growth of an esprit de corps" the Assembly voted that
the j udges of the Tribunal were to be elected for four years by half the departements
and then completely replaced by judges elected by the other half of the departements.
Seligman, note 1 above, at I 321-24.
• Chenon, 45-64, describes the procedure of the Consei/ des Parties as organized
under the royal decree of 1738, many of whose provisions remained in effect during
and after the Revolution.
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and in no case can the tribunal take cognizance of the merits. " It was
authorized to quash decrees of lower courts only where "forms have
been violated" or there had been "an express violation of the text of
the law. " There was then added the saving clause that, pending pro
mulgation of a civil code, cassation was authorized for "violation of
forms of procedure prescribed on pain of nullity or of rules of law
in force in different parts of the empire. "10 Described in the statute as
"next to" (aupres de) the legislature, the reconstituted high court was
evidently conceived by its creators to be, in effect, the policing agent
of the legislature, to enforce procedural regularity and conformity by
lower courts with the legislature's will.
The high court's subordination to the legislature was underlined by
two other provisions of the same statute. One required that once a
year the court was to send before the legislature a deputation of eight
judges, to present a summary of all cases decided and "the text of
the law that led to cassation." In 179 1 this requirement of an annual
accounting was thought important enough to be incorporated in the
Constitution, though it was to be abandoned in 1800. 11 Recourse to
the legislature was also called for by another provision, which had more
drastic effects in undermining the court's authority. The practice was,
after cassation of a lower court's decree, for the case to be transferred
for further proceedings to another lower court. If that court rejected
the high court's conclusion and a second cassation then ensued, the
case would then go to a third lower court. But if the third tribunal
also refused to submit, the law of 1790 provided that "the question
can be no further agitated before the Tribunal of Cassation until it
has been submitted to the legislature, which in this event shall issue
a decree declaring the law."12 This confused solution, mixing legislative
and judicial functions, soon proved unworkable. As referrals accumu
lated, the legislature's inaction meant that the views of the lower courts
in fact prevailed.13 It is amazing that nearly fifty years were to pass
0
' Law of Nov. 27-Dec. 1, 1790, art. 3. The text of this and other contemporary
legislation is conveniently assembled in Dalloz, Repertoire Methodique et Alphabetique
de Legislation, de Doctrine et de Jurisprudence (Paris, 1847), VII 22 ff.
11
Law of Nov. 27-Dec. 1, 1790, art. 24; Constitution of 179 1, Tit. III, eh. 5, art.
22. In the comprehensive revision accomplished by the law of March 18, 1800, art. 86
made it the function of the court's annual deputation to the government merely "to
indicate the points on which experience has shown the faults or insufficiency o f
legislation."
In the 'early 1790's the legislature did not hesitate to invalidate judgments of the
Tribunal of Cassation through legislative decree. Dalloz, Repertoire, VII 27; Geny,
Methode d'Interpretation et Sources en Droit Prive Positif, I 92.
12
Law of Nov. 27-Dec. 1, 1790, art. 21, incorporated in the Constitution of 1791,
Tit. III, eh. 5, art. 21.
13
Chenon, note 8 above, at 72.
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before the Court of Cassation was :finally given the power to suppress
insubordination by lower courts by rendering a binding decree, decisive
of the case, though even today this can be done only after a second
hearing before the whole Court of Cassation assembled in plenary
session. 14
Taken as a whole, the measures adopted by the revolutionary assem
blies to subjugate the judiciary had a mixed success. In the compre
hensive legislation of 1800 popular election of judges was abandoned
and appointments by the government were supposed in principle to
carry life tenure, though purges of the judiciary occurred periodically
throughout the nineteenth century. The legislation of 1800 also pro
vided for intermediate courts of appeal with full powers of appellate
review and abolished the referral of cases to the legislature. 15 But the
prohibition of "regulatory decrees" by judges was carried into the Civil
Code of 1804 and then reinforced by the criminal law.16 Likewise the
requirement that judicial decrees be "motivated" was preserved and
greatly generalized. It now applies to almost all courts in the judicial
hierarchy; for most decrees absence of motives is in itself a ground for
a declaration of nullity.17 Reasoned opinions, prepared by judges as one
14
Chenon, 205-15, describes the various expedients employed between 1790 and 1837.
References to the legislature were eliminated in 1800 without providing an alternative
solution. In 1807 this gap was filled by requiring that disputes between the Court of
Cassation and lower courts be referred to· the Conseil d'jjtat, the highest tribunal in
the executive branch. In 1828 it was provided that the views of the lower courts were
to prevail if they were adhered to in three successive decisions by three different lower
courts. Finally in 1837 the solution now in force was adopted : if after cassation the
lower court to which the case has been referred rejects the legal doctrine asserted by
the Court of Cassation, the case must return for a second cassation which then becomes
the law of the case. All this has nothing to do, of course, with the question of prece
dent. The struggle is merely to get the particular case decided.
Allen, Law in the Making (6th ed., Oxford, 1958) , 180-82 discusses this topic.
,. The changes made by the law of March 18, 1800, are described in detail in the
excellent account of Bourdon, La Reforme Judiciaire de !'An VIII, 3 19·95. The princi
ple that judges were irremovable except for personal misconduct was frequently asserted
after 1800 but frequently violated in successive revolutions and did not become firmly
established until late in the nineteentli century. G. Martin-Sarzeaud, Recherches His
toriques sur l'Inamovabilite des Juges (Paris, 1883 ) , 413-86; A. Desjardins, �tudes sur
l'Inamovabilite de la Magistrature (Paris, 1880) , 17-69; H. J. Schill, Die Stellung
des Richters in Frankreich (Bonn, 1961) , 136-37, 140-41, 157-62. The deliberate
effort of Napoleon to restore the prestige of the judiciary is described by Schill, 128-31.
16
Civil Code, art. 5 : "It is forbidden to judges to pronounce by way of general and
regulatory disposition on the cases submitted to them."
Penal Code, art. 127: "Guilty of forfeiture and punished by civic degradation are
(1) judges . . . who intermeddle in the exercise of legislative power, either by regu
lations that contain legislative provisions, by delaying or suspending the execution of
one or more laws, or by deliberating on the question whether the laws shall be pub
lished or executed."
1
7 Law of April 20, 1810, art. 7; Code de Procedure Civile, art. 141; Code d'Instruc
tion Criminelle, art. 195. The Court of Cassation has held that absence of motives is
not ground for cassation of decrees of justices of the peace. On the other hand, the
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of the responsibilities of their office, are thus a lasting legacy of the
Revolution and of its effort to control judicial power.
The style of the modern French reasoned opinion bears the marks
of this origin. The style was set by the Court of Cassation in the early
years of the Revolution. This was a time when the court was all too
eager to prove beyond doubt its loyal submission to the Revolution
and its acceptance of its own diminished role. 18 Required to justify its
actions in annual accountings to the legislature, it had also been ordered
to publish all its decrees, 19 so that it had to face in addition the scrutiny
of a hostile and suspicious public. The policing of lower courts, to
ensure their compliance with the new legislation and prevent interfer
ence with the government's decisions, was considered too important to
be entrusted entirely to the initiative of private litigants. A commis
sioner, agent of the executive branch, was attached to the court and
assigned the duty of reporting any lower court decrees that were
"directly contrary to the laws or to the forms of procedure"; if litigants
had failed to request cassation this agent of the executive was author
ized to secure it through his independent action.20 Without powers of
its own to decide the merits or even ultimately to impose its own views,
the court had no past experience to guide it in inventing forms of
literary expression to explain its "quashing" of lower court decrees.
The style it developed and projected on the future was as condensed
and laconic as a style could be. Its overriding purpose was to demon
strate that the court in policing the lower courts was itself conforming
to existing law. Its function could be equated with the flashing of a
policeman's badge.
Not much invention was required. The court simply took over the
formal language of the decrees currently issued by the legislature itself,
Conseil d'�tat, without the compulsion of statute, has applied the requirement to
decisions of administrative courts. Sauve!, 61 Revue du Droit Public, 5, 49-52.
8
1 See the conciliatory language of Thouret, the leader of the court's deputation to
the legislature for its annual accounting on May 10, 1792 (the court had first con
vened and begun its sessions on April 20, 1791). M. Hiver, Histoire Critique des
Institutions Judiciaires de Ja France de 1789 a 1848 (Paris, 1848) , 301-03. When on
Aug. 10, 1792, the Assembly "suspended" the king in the exercise of his functions,
the Tribunal of Cassation set an example for the rest of the j udiciary by appearing
before the Assembly to assure it that its decision would be carried out. The j udges
appeared again five days later and their spokesman, Thouret, said : "We respect in you
the j ust p ower that the people always have to change their government. We promise
complete submission to the constitution you are about to establish." Seligman, La
Justice -en France Pendant la Revolution, II 3 52-62.
Thouret, the spokesman for the court on these occasions, was undoubtedly expressing
his own convictions, for he had been the principal draftsman and most influential
debater in piloting the reforms of the j udiciary through the Constituent Assembly in
1790. Seligman, I 280-307.
"' Law of Nov. 27-Dec. 1, 1790, art. 22; Law of Oct. 19, 1796.
20
Law of Nov. 27-Dec. 1, 1790; art. 25; Law of March 18, 1800, art. 88.
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with their recitals and whereas clauses leading up to rulings tersely
stated. There were departures from this model in two respects: ( 1) any
ruling that reached beyond the particular case was scrupulously omitted
and (2) decrees of the 1790's were usually preceded by narrative
statements of the facts (in later times the practice developed of mixing
clusters of facts into the string of whereas clauses). A brief example
should suffice, a decree of the Court of Cassation of Aug. 20, 179 1 ,
precisely four months after its sessions began:
On July 3 0, 1776 M. Labroue obtained a decree in the Parle
ment of Paris condemning Messieurs Brangiei to p ay him a rent
charge. The latter two ( i.e., the debtors) discovered evidence that
the rent had been paid off and instituted a proceeding by requete
civile based on a claim that Labroue had withheld this evidence.
But the Parlement denied them relief by a decree of Aug. 8 , 1783.
Demand for cassation.
Judgment of the Tribunal of Cassation, Aug. 20, 179 1 . M.
Dumenil, rapporteur; Petit de Lafosse, avocat.
The Court-Having seen the certificate of the avocat for Mes
sieurs Brangiei and their wives, which states that Labroue has not
appointed an avocat, declares that the said Labroue is in default
through non-appearance and awards the benefit thereof;
Whereas (Attendu que] the decree of the former Parlement of
Paris on Aug. 8 , 1783, in rejecting the requete civile against the
decree of July 30, 1776, has formally contravened the provisions
of Title 35, article 34 of the Ordinance of 1667, which provides
that a requete civile is available, "for personal fraud or if decisive
evidence is newly discovered and has been detained by the act of
the ( opposite} party", . . .
Quashes. 21
The format will be recognized by those who are familiar with
modern French judicial opinions. In content this p articular decree is
more than usually barren, though in many decisions of the 1790's,
especially those enforcing the recent legislation of the revolutionary
assemblies, the opinion consists of no more than a citation or brief
quotation of the relevant statutory text. 22 Other cases could not be
disposed of so summarily. Often it was necessary to explain the par
ticular features that brought the case within the ambit of a rule. Every
effort was made, however, to strip down the logic to its bare essentials,
to minimize the contributions that the judges were making, and to
trace a path through whereas clauses directly to some governing text. 23
'1 Ledru-Rollin, Journal du Palais ( 3d ed., Paris, 1838), I 3.
" Ledru-Rollin, I 7 (Oct. 1 and 6, 1791); I 9 (Jan. 12 and Feb. 15, 1792); I 10
(Mar. 1 and 22, 1792); I 18 (Aug. 3, 1792), etc.
'" Hundreds of decisions of the Court of Cassation in the period 179 1-1799 are
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By 18 00 the judicial system organized in the Revolution had acquired
enough signs of permanence so that lawyers began publishing regular
series of reports, supplying head notes and their own rough forms of
classification. 24 Another feature added in some of these series was an
extensive digest of arguments by counsel. This was not an innovation,
for law reports prepared by lawyers under the old regime had mainly
consisted of the "harangues" of counsel. 25 Even the official texts of
some high court decrees had reproduced them and this was occasionally
true also in the 1790's. 26 The ample accounts of lawyers' arguments
that the reporters now supplied helped greatly to define the legal issues
and the choices the court was forced to make. But the decrees them
selves remained as laconic as before and sought to make it appear that
the court in fact had had no choice.
The promulgation of the Civil Code in 1804 brought no change in
the role of the Court of Cassation but, if anything, confirmed it. For
the confused and vexatious diversity of French private law was substi
tuted a single legislative text. The Civil Code was merely the first in
a series of codes by which French law was to be unified and modern
ized after a fresh reappraisal of a society purged by revolution. If the
standards expressed in this vast new program were to be enforced and
long-desired unity was to be maintained, the role of the court was still
more crucial. It could now take on its task as originally conceived,
enforcing compliance with "the text of the law," but the area to be
policed was enormously enlarged.
It proved harder than some had thought to escape from the past.
After 1804 many judges and lawyers could not abandon all the intel
lectual luggage they had acquired in their former lives. 2 7 The Court
of Cassation had functioned for thirteen years, from 1 79 1 to 1804.
Throughout that time it had been charged with the duty to enforce the
old melange of rules derived from the rustoms and Roman law,28 most
collected in the editions of Ledru-Rollin (above, note 21) and Sirey, Receuil General
des Lois et Arrets, vol. I (1800).
•• lid. Meynial, "Les Receuils d'Arrets et les Arretistes," Livre du Centenaire du
Code Civil (Paris, 1904), I 175, 177-83, referring to 10 such series maintained in
the Paris area by 1812. The official series, Bulletin des Jugements du Tribunal de
Cassation, began in 1800.
25
Above, Chapter IV, sec. 7b.
28 Especially where the government commissioner "denounced" a lower court decree
as contrary to law: Ledru-Rollin, I 27 (Dec. 28, 1792); I 42 (July 19, 1793). In
other cases it is not clear whether the summaries of the arguments for the parties were
made by the court in its decree or by the reporter: Ledru-Rollin, I 25 (Dec. 7, 1792);
I 37 (Mar. 25, 1793); I 58 (Feb. 1794).
21 M
eynial, Livre du Centenaire du Code Civil, I 175, 183, makes this point.
28
In innumerable decisions in the 1790's the Court of Cassation had construed and
enforced the codified local customs. Among the many decrees in the 1790's that cited
and enforced texts of Roman law are Sirey, Receuil General, I, col. 121, 123, 126,
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of it untouched by national legislation. After the Civil Code took effect
there was a prolonged period of transition, lasting for decades, while
the court liquidated old transactions that were governed by pre-Code
law. Both in resolving problems that were carried over and in con
struing the langu age of the Code itself, the course of decision in the
Court of Cassation was greatly influenced by Merlin, who was not a
judge but procureur-general attached to the court with a right to speak
on important questions. Merlin was an enigmatic figu re, almost as agile
as Talleyrand in riding out the waves in the political gales of his life
time. He was an encyclopedist both in the form of his writings and
the range of his knowledge. He was immensely learned in the law of
the old regime that had supposedly been supplanted. He was also a
diligent analyst of more recent court decisions. 29 He preserved in their
rich variety the legal ideas that he and his contemporaries had absorbed
before the Revolution. He gave powerful guidance to the high court
as it moved to fill the great empty spaces around the high superstruc
ture of the Civil Code.
The cryptic language of the court's decrees actually provided a con
venient disguise for the smuggling in of old ideas. This can best be
shown by a specific example, which should prove useful later for other
purposes as well. The case of Zarberini v. Barbieri, decided by the
Court of Cassation in 18 13, involved the problem of the "simulated"
gift, the gift disguised under some other form. There were various
reasons for clothing gifts in the vestments of other legal transactions.
One reason might be that the Civil Code, following royal legislation
under the old regime, imposed stringent requirements of notarization
both for the donor's transfer and the donee' s acceptance and made
wholly void any gifts that were not thus doubly notarized. 80 Another
reason might be to defeat the share in the donor's estate that was
reserved and guaranteed to his ancestors or descendants living at his
134, 136, 250, 264, 285, 287, 436. Some, but not all, of these cases came from the

pays de droit ecrit.

29
The personality and influence of Merlin are described by Eugene Gaudemet, L'Inter
pretation du Code Civil en France depuis 1804 (Basler Studien zur Rechtswissenschaft,
vol. 8, Basle, Paris, 193 5 ) , 18-2 1 . Merlin's principal publications were his Receuil
Alphabetique des Questions de Droit ( 5 volumes first appearing in 1810 and then 16
volumes in 1828) and his Repertoire Universe! et Raisonne de Jurisprudence ( the
fifth edition in 1825-1828 totalling 36 volumes) . In both the arrangement was by
topics in alphabetical order, as in the pre-Revolutionary repertoires. Both are packed
with references to laws and decisions under the old regime as well as to post-Code
court decisions.
The influence of Merlin is also discussed by J. Charmont & A. Chausse, "Les
Interpretes du Code Civil," Livre du Centenaire du Code Civil, I 1 3 1, 140-42.
30
Civil Code, arts. 893, 931, 932, 933.
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death.81 Still another reason might be to evade Article 9 1 1 of the Code
which provided that
Gifts to a person incapable of taking shall be void whether they
are disguised in the form of a contract with reciprocal burdens or
are made in the name of intermediaries.
The most popular reason in modern times is to evade the higher tax
on transfers by gift, a reason held by modern French courts to be
entirely legitimate, almost laudable. 82
In Zarberini v. Barbieri there was no clue to the reason for disguising
the gift as a contract of sale. The donor, one Pascali, had no heirs
entitled to a reserved share in his estate; the donees, the spouses
Zarberini, were capable of taking; the donor himself had notarized
the transfer, which was of several tracts of land that the donor then
owned. The documents described the transaction as a sale for 1 5,000
francs but the lower court found this to be a sham, that neither party
intended any money whatever to be paid by the transferees. The defect
in the transaction was that the acceptance by the donees was not
notarized; under the Civil Code this meant that if it was a gift it would
"take no effect" until notarization occurred. The lower court annulled
the transaction as a disguised donation. The Court of Cassation had
this to say:
Having seen laws 3 6 and 38, D. de contrahenda emptione
[Digest 18.1 ), law 6, D. pro donato [Digest 41.6) and laws 3
and 9 , C. de contrahenda emptione [Code 4.38 ) ;
Having seen also article 9 1 1 of the Code Napoleon [forbidding
disguised gifts to incapable persons] ;
And whereas it follows from the text of the laws cited that a
contract of sale cannot be declared void because of simulation
unless it had as object the disguising of a gift to an incapable
person and this has not been found by the decree under attack or
even alleged by the defendants;
From which it follows that the interlocutory decree in admitting
testimony of the facts of simulation asserted by the defendants
and the final decree, declaring void the contract of sale of June
20, 1804, have committed an excess of power in creating a ground
of nullity which is not established by any law;
The court for these motives quashes and annuls the decrees of
the imperial court of Genoa of Apr. 10 and Sept. 1 1 , 1809.88
31

Civil Code, arts. 913, 914, 915.
Planiol, Traite Elementaire du Droit Civil (4th ed., Paris, 1951) , III, sec. 3352.
Sirey 1813.1.330 (May 13, 1813) , also reproduced by A. T. von Mehren, The
Civil Law System (Englewood Cliffs, 1957) , 638. The case had originated in Genoa
which was included in the section of Italy that was then part of the French empire
and subject to the Code.
82
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The problem of the simulated gift was an old one. It had been
raised by the passages in the Corpus Juris that were cited by the court,
though with implications precisely the opposite-that the disguises
would be penetrated in a search for actual intent. The results of court
decisions under the old regime were more than usually inconclusive. 34
Shortly before the Code of 18 04 there had been sharp conflict on this
issue between different sections of the Court of Cassation. The decision
of 18 13 settled the conflict though it opened a great boulevard through
the Civil Code. It was a plain violation of the Code's policies and
language, appearing in numerous clauses that could hardly have been
more explicit. The one provision of the Code that the court referred
to obliquely-forbidding simulated gifts to incapable donees--could be
read as merely a confirmation of rules that were already more than
clear. Yet a long series of decisions has since established the doctrine
of the simulated gift and whatever limitations have been imposed are
likewise the product of case law.35
Both retreat to the past and new invention were promoted after
18 14 when the Bourbon kings were restored to power. Most of the
higher judiciary that had had some experience under the Civil Code
were replaced by men who had been exiled from France for two
decades or more and • 'who viewed the Civil Code as the consecration
of the work of spoliation that had ruined them." 36 Its provisions were
tested against doctrines derived from Roman law, the customs and the
authors of the old regime, which lawyers now felt more free to cite.
Citations to these sources were extremely rare in court decisions, which
adhered to the laconic style. But in the period from 18 1 5 to 183 0
there were numerous lines of decision, followed fairly consistently,
which rested on ideas both old and new that had little connection with
Code itself. Their interweaving inevitably involved much new creation.
Many doctrines that took shape in this period have survived in modern
French law, after jurisprudence had become constante.
With the revolution of 183 0 came a new perspective toward the
34

Danty, Traite de la Preuve par Temoins en Matiere Civile (6th ed., Paris, 1769),
182-83, concluded that in general parties to such a disguised transaction could not
show that it was simulated but that third parties could if it prejudiced them. After
citing several arretistes he said: "But in order to decide whether a contract is simulated
it is most dangerous to rely on the pre-judgment (preiuge) of the decisions because,
especially in this matter, it is always uncertain on what motives and by what circum
stances the court has decided; because of the diversity of facts and the differing inter
pretation one can give them, the slightest particularity suffices to change the case and
often the prudence even of the j udges is deceived."
.. Planiol, Traite �lementaire, III, sees. 3349-3352 gives the history and a half.
hearted justification. Decisions and comment are collected by von Mehren, The Civil
Law System, 634-41.
86
Meynial, Livre du Centenaire du Code Civil, I 175, 184.
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codifications, greater readiness to accept its solutions and at the same
time a discovery of the wealth that had been added by judicial adapta
tion. In the 1830's and 1840's there was a massive effort to recapture and
assimilate the working law of France as it had evolved through court
decisions. The principal medium was the encyclopedia or repertoire, a
favorite of lawyers under the old regime and restored to fashion by
Merlin. Thousands of decisions before and after 1804 were unearthed.
Many were reproduced in full. Most were merely summarized in one
or two sentence abstracts. Systems of classification became more and
more ambitious. The editors added their own comment and analysis.
The comprehensive repertoire became what it is today, an immensely
useful channel for ready access to court decisions. This work was done
by practicing lawyers for the uses of practice. Some of them did it not
merely for profit or even for service to the legal profession but to
prove how much had been accomplished without aid from "legal
science." 37
For the organizers of doctrine had set off on their own separate
course. In the development of French law the courts had recaptured
the leadership they had had before 1789, but a full fifty years of expe
rience under the Code would be required for this startling news to
reach the doctrinal writers.
The Declaration of Independence by the Authors
By 1804, when the Civil Code took effect, organized instruction in
law had almost wholly ceased in France. The revolutionary assemblies
viewed the law schools as useless symbols of an outworn regime and
showed no impulse to redeem them from a decay that was centuries
old. By the end of 1793 all the university law schools had completely
ceased to function; in 179 5 they were formally abolished by statute. 1
In the newly created system of public schools elementary lectures on
law were provided for, to be given by a single lecturer assigned to each
school, with the object "not of making profound jurisconsults" but of
"creating virtuous citizens." Only a few of the schools even bothered to
fill these posts. 2 In the early 1800's two groups of lawyers in Paris
and some individual lecturers tried to improvise private courses of
instruction. Lawyers of ability had been diverted on such a scale into
politics, judgeships, or general administration that it proved extremely
difficult for these private enterprisers to maintain teaching staffs. It was
2.

31 Meynial, I 175, 185-93 has an admirable discussion of the development sum
marized in this paragraph.
1
Julien Bonnecase, La Themis (1819-183 1), son Fondateur, Athanase Jourdan ( 2d
ed., Paris, 1914), 33-43.
2
Bonnecase, 43-62.
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in a "scientific desert" that the government of Napoleon had to search
for teaching talent when, in the spring of 1804 , it ordered the creation
of ten new law schools.8
The academic profession thus suddenly called to life could hardly
have faced more adverse conditions. They were to be expositors of the
new Code, which had just taken effect. The first draft of the Code had
been hastily prepared during a period of four months by a drafting
commission of four men, two of them judges of the Court of Cassation
but none of whom had had any tie with the academic profession. The
draftsmen had for their guidance not much more than the soothing
simplicities of Pothier. There were no broadly conceived and carefully
considered statements of doctrine which commanded the allegiance of
lawyers generally and which could fill with meaningful content the
abstractions of the Code. For the professors newly installed to interpret
it by their teaching and writing, the Code had been written, in effect,
on a blank page. In the legislative process the Code was blocked for a
considerable time by strong opposition and then was forced through
by the imperious will of Napoleon in a short two years. 4 He regarded
it as in large degree his own personal achievement. His attitude to com
mentators was expressed in the statement attributed to him ( whether
he ever made it or not) when the first commentary appeared in 1805 :
"My Code is lost." 5 The men appointed to the new academic posts
were, with a few exceptions, men of utmost mediocrity, chosen primar
ily for their political subservience. Imperial inspectors were appointed
to visit classes, interrogate students, and ensure that the professors
voiced no original or independent views. Similar controls were retained
by the Bourbon regime after 18 15 ; deviant professors were demoted
or censured, one was prosecuted, for their opinions on legal issues. 6
In this unfavorable environment it was almost inevitable that aca
demic authors should be slow to gather momentum. There was no
great outflow of doctrinal writing of the kind that was to precede and
accompany the promulgation of the German Civil Code of 1900 . The
earliest publications in France after 1804 were nothing more than
handy guides, paraphrases of Code provisions or digests of the debates
• Bonnecase, 63-68. The phrase " scientific desert" is that of Gaudemet, L'Interpre
tation du Code Civil en France ( Basler Studien zur Rechtswissenschaft, vol. 8), 15,
describing the condition of academic legal science in 1804.
• A. Esmein, Precis lilementaire de l'Histoire du Droit Fran�ais de 1789 a 1814
( Paris, 1908 ) , 3 3 1-35; Bonnecase, La Themis, 69-103 ; A. Sorel, Introduction, Livre
du Centenaire du Code Civil, xxiv-xxix, the latter giving a glorified view of Napoleon's
personal role to which Bonnecase ( pp. 102-03) offers a needed corrective.
• Gaudemet, Basler Studien, vol. 8, 13.
• Bonnecase, 177-93.
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in its rapid transit through the legislative process. A professor in the
Paris law faculty, Delvincourt, published a one volume work in 18 08
whose object was to demonstrate the perfect accord between the Code
and fundamental principles of natural law; detailed analysis of its
legal effects was omitted because it would "exhaust the minds of lazy
young men. " 1 A much more ambitious enterprise was undertaken by
Toullier, whose commentary on the Code first began to appear in 18 1 1
and stretched out to fourteen volumes before his death in 1835. Toul
lier attempted much more than routine exposition, though his perform
ance did not rise to the level of his ambition. He compared Code
solutions with the older law of pre-Revolutionary France and to some
extent with rules of foreign law. He was highly opinionated, obstinate,
and contentious, was frequently embroiled with political authorities,
but, despite his often far-fetched views, had a considerable vogue.8
The only other academic author who published major work of any
lasting importance before 1825 was Proudhon, a law professor at Dijon,
whose treatises on specialized topics were far more rigorously and nar
rowly addressed to expounding the rules of the Code. 0 Proudhon
marked out the path that others were soon to follow but for a time
other avenues seemed open.
The center of criticism and protest was a journal, La Themis, which
first appeared in 18 19 and lasted twelve years. The protest voiced by
its editors against the poverty and sterility of French legal literature
was inspired in large part by their great admiration for German legal
science. They were much interested in and reported on the controversies
over legal method, the advantages and purposes of codification, and the
uses of history that had been stirred by the German historical school,
led by Savigny. In fact the French Code had already come under the
searching scrutiny of German legal scientists, for under Napoleon's
rule it had come into force (and until 1900 was to remain in force) in
the German Rhineland. Treatises on the French Code by German
authors had appeared soon after 1804. Through translation they
acquired great influence in France, enlarging horizons and providing a
repository of ideas on which some French authors were later to draw. 10
• Gaudemet, 16-17. In successive editions this work of Delvincourt was later expanded
to three volumes.
8
Charmont & Chausse, "Les Interpretes du Code Civil," Livre du Centenaire du
Code Civil, I 133, 143-46. Appraisals of Toullier are also given by Gaudemet, 23-24
and Bonnecase, La Themis, 111-13.
• Charmont & Chausse, I 133 , 142-43; Gaudemet, 24-25. The date 1825 is mentioned
because in that year Duranton commenced publication of his extensive commentary,
which in its fourth edition in 1844-1845 finally extended over 22 volumes. Gaudemet,
32-33; Bonnecase, La Themis, 127-31.
10
Gaudemet, 17-18; Charmont & Chausse, I 133, 155-57. Of several German authors
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The ambitious editors of La Themis aimed not only to familiarize their
French audience with these specific contributions by the learned men
of Germany but they used history, philosophy, and comparison, casting
a net that was almost worldwide. They gave much space to proposals
for improving legal education. They also called attention to important
developments that were occurring through court decision.11 The prema
ture death of its guiding spirit, Jourdan, disputes among the surviving
editors, and a rising protest against foreign ideas ended this venture
some and immensely promising enterprise. Its influence rapidly waned,
though it was never wholly forgotten, as horizons closed down. 12
It would be too much to say that j udicial decisions had been wholly
ignored by the academic authors of the first three decades. They were
cited by Delvincourt, though he made it clear that this was chiefly for
the purpose of lending support to his own independent conclusions. 13
Charmont and Chausse select Zachariae as the most important : "It was a German
jurist, Zachariae, professor at Heidelberg (born in 1769 and deceased in 1842 ) who
deserves credit for being the first to systematize our legislation on private law. It is
assuredly a remarkable thing that one of the best treatises on French private law came
to us from abroad very shortly after the promulgation of the Code. His Manual on
the Napoleonic Code forms only a small part of the encyclopedic work of the learned
professor of Heidelberg. . . . It was with lively interest that Frenchmen received
from abroad this profound study of our law, which opened new horizons to French
legal science and multiplied the aspects under which the new Code must be studied."
11
As is pointed out by Bonnecase, 309-10 the section in La Themis that was devoted
to the iurisprudence des arrets must have been due to the initiative of Jourdan, for it
ceased on his death in 1826. Actually these reviews of current decisions rarely repro
duced them in full with facts and reasons. In the earlier volumes they usually took
the form of short essays on particular topics, merely extracting from the cases cited
the doctrines that they had established. Themis, I 48, 119 (1819 ) ; II 30, 123, 246,
329, 423 (1820) ; III 26, 131, 210, 324 (182 1) ; IV 125, 2 16 (1822 ) . Mixed in with
these short essays and eventually becoming the standard form of presentation were
brief one- or tw o-sentence digests of current decisions on miscellaneous topics. But it
should be observed that Themis was 30 years in advance of its time in attaching t o
some of these short digests learned and critical notes by the editors. Themis, I 221,
342, 418; III 37, 142, 425; IV 28, 3 10; V 85, 192, 299, 407, 498; VII 101.
12 A full
account of its management, p urposes, and impact on contemporaries is
given by Bonnecase, La Themis, 196 ff. Appraisals also appear in Gaudemet, 27-30
and Meynial, "Les Receuils d'Arrets et les Arretistes," Livre du Centenaire du Code
Civil, I 175, 193 -94.
18
Claude Delvincourt, Cours de Code Civil (Drault ed., Brussels, 1825) , Int. xiv-xv:
"As to judicial decrees, I do not think as some do that it is useless to occupy oneself
with them and that in general a decree is good only for him who secures it. This is
not absolutely true except as to decrees that are uniquely based on circumstances of
fact. Neither do I think that it is enough, as occurs in some works, to give the date
of a decree as the whole answer to a question. I regard a decree rendered on a point
of law as a very respectable authority, and I am very satisfied when, after having
established a principle or given a solution, I can support it with the vote of a court,
especially the Court of Cassation. But because there is an authority to which all must
defer, the authority of the law and of reason, I do not hesitate to attack decisions
that seem to me contrary to the provisions of the law, well understood and well
interpreted."
It is of some interest that Drault, the editor of the 1825 edition of Delvincourt,
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Many more were cited and some were even discussed at length by
Toullier. One can find an occasional post-Code decision referred to in
Proudhon but since his views on the subject were soon to prevail, they
deserve to be quoted:
The science of court decrees ( la science des arrets) in itself is
nothing more than the study of facts, since it consists merely of
knowledge of particular cases, whereas the end to be attained and
the only thing we must propose to ourselves in the exercise of
the functions that have been entrusted to us, is to j oin with all
our forces in establishing and propagating the science of our new
law. [He then described the confusion and conflict in court deci
sions and "the glorious turnings back on itself by the Court of
Cassation."]
It is not at all in the decisions emanating from the courts but
in the examination of the laws themselves, in meditation on the
bases on which they repose and the motives that produced them,
in searching examination of their texts and the comparison and
reconciliation of their provisions, that one must pursue the science
of law. The head that is most filled with the recollection of various
decisions must naturally be the most empty of ideas on the great
principles of law . . . [His purpose, he said, was not to show a
lack of respect for the judiciary but to deny that it was infallible.]
We merely wish to protest here against the abusive practice that
has been introduced of battling only with blows of citations in
debates before the courts; since the time has not yet come when
jurisprudence can be established in the application of our new
laws, decisions have never deserved less cfoctrinal authority than
they do now.
It is precisely this manner of handling court proceedings that
produces so much divergence in decisions, for the principle of
unity exists only in the law and from the moment that one aban
dons its study or allows oneself to be led by considerations more
or less specious but alien to its spirit, there ceases to be a rallying
point that can direct the march (fixer la marche) of the courts
along the same line.14
The ambition expressed by Proudhon to "direct the march" of the
courts along a single straight line was not to be realized in the way he
proposed. The disdain that now began to cascade on judges and prac
titioners was fully reciprocated by them. It may be that one of the
motives for these expressions of disdain was a desire of academic
writers to elevate their own somewhat seedy profession and invest with
stuffed it with innumerable references to court decisions, inserted in brackets so as
almost to submerge the text.
14 Jean B. V. Proudhon, Traite des Droits d'Usufruit ( Brussels, 1833), I, preface,
vi-vii.
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a prestige they did not deserve "the functions that have been entrusted
to us" ( as Proudhon put it).15 But German law professors of the nine
teenth century could be arrogant too and used similar claims of superi
ority to explain the blinders they fastened on their eyes. A thoughtful
French practitioner, writing in 1838 , protested against the deep rift that
was being driven between courts and doctrinal writers. To the con
tempt and ridicule that were visited on them, he said, the practitioners
responded by "smiling to themselves at a dogmatism that is often lost
in the clouds. " 16 For the practice so deplored by Proudhon of "battling
only with blows of citations" was indeed well established by the time
he wrote. The law reports of the 1830's, where they summarize argu
ments of counsel, show that the Court of Cassation was bombarded
with citations to its own past decisions and even to decisions of lower
courts.17 The academic authors were also cited, but on the whole more
rarely. This should not have caused surprise, still less the indignation
that Proudhon expressed. For the writings of academic authors were
concerned less and less with describing the twisted contours of the
lowlands in which life was carried on. Their eyes had been raised to
the mountain peaks, the only authentic sources of law-the codes.
For this increasing concentration on the texts of codes there were
many explanations beyond disdain for the trivia of litigated cases. After
1830 the political convulsions of the great revolution began to recede
in recollection and the passions they aroused to subside. The Civil Code
seemed a permanent survival of these troubled times in a society that
had been stabilized through another, but moderate, revolution. French
men could take pride in the Code as one of the nation's achievements,
for in its order, clarity and apparent simplicity it was a superior example
"' Compare, for example, the reasons for not deferring to court decisions expressed
by A. Duranton, Cours de Droit Franc;ais Suivant le Code Civil ( 2d ed., Paris, 1828) ,
I, preface, v-vi : "Far from me is the thought that the interpreter of the law must
always take a judicial decision as the basis of his own and that he cannot think, in
a sense, except by virtue of a decree. He would thus strip himself of his character; he
would traduce his mission, abdicating the noble independence without which the
jurist and above all the professor, who is particularly charged with pointing out
violations of principle, cannot perform their honorable mandate."
16
Ledru-Rollin, Introduction, Journal du Palais ( 3 d ed., Paris, 183 8 ) , ix. The
importance of this introduction and the modernity of the ideas it expresses as to the
role of judicial decisions in French legal development are described by Meynial, Livre
du Centenaire du Code Civil, I 175, 1 86-87.
11
As an experiment I have read through all the Court of Cassation decisions col
lected by Sirey in his volumes for 1 8 3 1 and 1832. In only a fraction of the cases
( considerably less than half) are the lawyers' arguments summarized. Nevertheless,
specific citations of prior cases by counsel appear in the following cases: Sirey
183 1 . 1 . 28, 52, 79, 1 15, 124, 1 72, 175, 199, 225, 286, 308, 320, 343, 3 55, 372,
407, 4 1 2, 427; Sirey 1832.1.1, 5, 123, 145, 178, 220, 241, 2 5 1 , 266, 292, 297, 302,
309, 3 17, 333, 358, 374, 381, 388, 392, 398, 447, 484, 503, 561, 569, 574, 609,
657, 7 1 1 , 753, 802, 819.
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of the draftsman's art, despite the great gaps and fissures that expe
rience had already revealed. Another permanent survival was a political
theory that rigorously separated governmental powers. Law-making was
not for the judiciary or executive; it was entirely reserved for the legis
lature. From this monopoly of the law-making function it seemed to
follow that the only worthy subject of the interpreter's attention was
code or statute, duly invested with the legislator's sanction. Since this is
all the law there is, why waste more time? We should set about under
standing it, precisely as it is. The vast outpouring of doctrinal writing
that began in the late 1830's adopted these as postulates, but postulates
soon became battle cries.
The so-called "exegetical school" of doctrinal writers was to domi
nate thought about law in France for fifty years, until very late in the
nineteenth century. Both their extraordinary dominion and the excesses
they committed must be in part explained by the political theory which
became an article of their faith-a theory that we would now call a
form of positivism and that conceived of law, purely and simply, as
an expression of political authority. It was not only in France that this
conception captured the imaginations of lawyers and political theorists.
The German Pandectists, as we shall see, were positivists in their own
peculiar way. Austin in England used the "command" of the sovereign
as his principal test in defining the area to which his analytical methods
should be applied, but Austin's followers erected it into a dogma to
explain the nature and elements of law. In the Western World gen
erally, including its English-speaking component, the nineteenth century
was a time when this kind of dogma seemed more than usually
plausible. The centering of political power in highly organized national
states and the expanding reach of their activities were observable facts;
they were also promises of an expanding future. The menace of authori
tarianism seemed to have faded away with the advance of representative
government. It could be felt, if not said, that theories of democracy
themselves required that the formulation of law be entrusted to duly
chosen and responsible spokesmen who had been clothed with political
authority.
The French exegetical school became engaged in a much needed
effort to clarify a great body of rules whose complexities had by now
been revealed to them. 18 The task they had set for themselves was
,. In tracing the origins of "traditional" methods of code interpretation Geny,
Methode d'Interpretation et Sources, I 73-77, laid stress on the simplistic views of law
and over-confidence in the resources of language and logic that were current in the
revolutionary assemblies. But when the main tide of exegetical writing began in the
late 1830's I would suggest that 30 years of experience under the Civil Code had dis
sipated most of these illusions.
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essentially the same as the tasks that the Pandectists were carrying
forward in Germany and that Austin had undertaken for English law
a few years before. 19 These efforts to discover the meaning and internal
order of the authenticated rules of positive law produced some of the
major contributions of the nineteenth century, comparable to those of
the eighteenth in the enterprise that had been more fashionable then,
the quest of ideal values. Such efforts at clarification do not need to
be reinforced by theories as to the ultimate sources of law. Austin
himself was well aware of the distinction between a hypothesis that
conveniently narrowed his own range of inquiry and a thesis advanced
as a credible account of the relations between law and society. This
meant that Austin could avoid any final commitment on the issue that
is nowadays so much discussed, the exclusion of ethics in attempts to
analyze positive law. 20 The "statist" theories that came to prevail
among French doctrinal writers involved a commitment on this crucial
issue. Even this might not have been fatal if the sources of law that
they considered available for their use had been enormously rich and
diversified, filled with the deposit of an ancient past, as were the
sources used by the German Pandectists throughout the nineteenth cen
tury. The academic profession in France, tardily but now fully mobil
ized, admitted only one proper subject for its attention-the text of
the law. It was there that one could discover the only authentic source
of law, the will of "the legislator."
The underlying assumptions of the exegetical school, accepted by most
authors though with variations in degree, have been often described
and can be merely summarized here.21 The first assumption was of
course that the legislature possessed a monopoly of lawmaking power.
The second assumption, not a necessary consequence of the first, was
that the legislature had achieved complete coverage. This meant that
for every problem there was a governing rule to be found in code or
statute. The third assumption was that the whole body of legislation
was internally consistent. Like the medieval Italian glossators confront,. Lectures on Jurisprudence (1st ed., London, 1832) .
"' H. L. A. Hart, "Positivism and the Separation of Law and Morals," 71 Harv. L.
Rev. 593, 594-600 (1958), and Samuel Shuman, Legal Positivism (Detroit, 1963 ) ,
especially pp. 11-30, address themselves to this specific issue.
21
The classic account was that of Geny, Methode d'Interpretation et Sources, I 22-31,
whose views are restated by Julius Stone, The Province and Function of Law (London,
1947 ) , 149-59. A fuller account, based on the manifestos of the authors themselves, is
given by Julien Bonnecase, L'lkole d'Exegese en Droit Civil (Paris, 1919) , repro
duced by the same author in La Pensee Juridique Fran�aise de 1804 a l'Heure Presente
(Bordeaux, 1933 ) , I 290-347. Interesting accounts appear in Gaudemet, l'Interpreta
tion du Code Civil en France, 35-56, and Charmont & Chausse, Livre du Centenaire
du Code Civil, I 133, 152-67.
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ing the Corpus Juris, French interpreters of the nineteenth century felt
compelled to assemble their great cross-word puzzle and fit all its
elements together. This was made to seem possible, indeed necessary,
by the habit of personalizing "the legislator"-a single, all-encom
passing mind whose purpose when ascertained was utterly controlling.
To learn "his" purpose it was proper to look to the legislative history
of particular provisions and perhaps also to Pothier. Otherwise history
and tradition were irrelevant, for the codes were new and independent
expressions of an overriding authority, which had broken deliberately
with the past.
The effects of these assumptions on the legal method employed can
be readily imagined. Since every solution must be attributed to some
legislative text, elaborate technical devices were needed to extend or
narrow the legislative language in order to make it fit. The legislator
could have intended expressio unius to be an exclusio aJterius but it
could also have precisely the opposite effect: the "expression of one"
could illustrate a principle so that it should be extended by analogy to
all like cases. "Exceptions," it was said, should be interpreted strictly
but how are exceptions identilied and what is the scope of the rule
excepted from? An exception, when identined, could even be made to
generate a rule. For example, if disguised gifts to incapable donees
were forbidden, the legislator must have intended disguised gifts to
capable persons to be valid. Concepts and propositions that had been
thus manufactured, often in quite general terms, carried the imperative
quality of the Code itself, so that conclusions could be drawn from
them by a simple process of deduction. Latin maxims (a majori ad
minus, ubi eadem ratio idem jus, a contraria, etc. ) achieved the same
currency as they have in some Anglo-American discussions of statutory
interpretation. They helped to make the whole process appear to be
impersonal and almost inevitable. It was improper to mention " eq uity,"
to assess the weight of competing interests, or make estimates of conse
quences. Yet Franc;ois Geny in his devastating attack, published in
1899, showed the high degree of subjectivism that had been disguised
by the methods employed. Personal preferences and considerations of
fairness had often directed the interpreters' choices and had then been
attributed to the legislature. Geny described the whole approach as
"sterile and pernicious," precisely because its principal effect was to
distract the interpreter's inquiry in situations where "the legislator"
could not have had any ascertainable intent. 22
» Geny, Methode d'Interpretation, I 32-69.
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There would be no purpose in following further the debates initiated
by Geny on the functions and liberties of the interpreter, for the imme
diate issue here is the effect of nineteenth century experience on
the relations between courts and doctrinal writers. Between 1838 and
1900 literature interpreting the codes had poured out in enormous
volume and with content that was extraordinarily rich and varied.
Among the leading commentators, Aubry and Rau had started their
work in 1838 and in their fourth edition had by 1879 filled eight
volumes; Demolombe wrote thirty-one volumes, Laurent thirty-three.
There were many other comprehensive commentaries plus hundreds of
books on special topics. Whatever the defects of their methods, dictated
by assumptions that most of them shared, they reached a pinnacle in
dialectical skill, in the ingenuity of their inventions and-some of
them-in their fierce contentiousness. Of the major writers not all
were law professors; Troplong, for example, was president of the Court
of Cassation and a few were avocats. But the style and objectives of
doctrinal writing were mainly determined by the law professors. It was
they who had much the largest output. 23 If some, like Demolombe, took
pride in a formal tie with the bar, he and the others who assumed the
role of interpreter felt it their duty to examine the codes from a vantage
point that assured their personal independence. This was more than
a pose. It reflected a deep conviction and has had effects on the relations
between courts and authors that have lasted late, long after the exegetists
had come into discredit.
It is strange and paradoxical that the supremacy attributed to the
legislature should have maximized this individual self-assertion. Yet
one can follow the reasoning that greatly influenced attitudes. The gen
eration that began in the late 1830 's a massive new effort to compre
hend the codes had not been steeped in pre-Code law. The rich,
abundant and free creation that had already occurred in French case
law could hardly serve them as inspiration. Had not the courts been
forbidden ( by both Civil and Penal Codes) to engage in legislation?
Aubry, one of the two joint authors of a leading treatise, surely spoke
for many when he reminded his colleagues that they as professors, who
had been called on "to dispense legal education in the name of the
state, [had} a mission to protest, in a measured way no doubt but
firmly, against every innovation that would tend to substitute a will
other than that of the legislator. " 24 If the interpreter was to be faithful
•• Convenient summaries of the work of the principal authors, with biographical
data, are given by Gaudemet, 35-56.
•• The language of Aubry, Dean of the Faculty of Strasburg, addressing the Faculty
in 1857. Bonnecase, L'Ecole de l'Exegese, 18-19.
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to his high mission he must fix his eyes on the authentic text and
penetrate through the encasing words to the living thought of the legis
lator. He could take aid from others but the task was essentially for
him alone. He had the right and was under a duty to attack all inno
vations, not only those of which the courts were guilty but those of
other interpreters. For his mission was nothing less than that of pre
serving the supremacy of the legislature, acting within its assigned
powers, against all potential rivals.
I suggest but will not try to demonstrate that these conceptions of
the interpreter's role have survived into recent times. A tenn widely
used among doctrinal writers is the "system" each has developed for
the solution of the problem at hand. The connotation is quite different
from that of the "system" commonly referred to by nineteenth century
Germans, that high superstructure of theory which successive genera
tions had patiently labored to build and that was finally perfected by
Windscheid. The tradition of system building that has survived in
France seems to me to differ most in its encouragement to noncon
formity. Each author has his own collection of systems and is expected
to demolish those of the others. At times it seems like a game played
with erector sets, each player supplied with his own bars and bolts,
playing for fun and not for keeps, with prizes for the most novel
and ingenious structures. The landscape is strewn with such contri
vances, for imaginations are fertile and the wealth of creation enor
mous. For much of this fascinating and original literature I would use
the phrase that has been applied to Voltaire-a chaos of clear ideas.25
As an account of the legal literature of a leading nation, these com
ments may seem to some exaggerated and are of course incomplete.
Some comprehensive commentaries of more recent times have great
and deserved prestige, are primary sources for practicing lawyers, and
are often cited to (not by) the courts. Their influence is great enough
to produce among other doctrinal writers trends toward a broad con
sensus, of a kind that had never before existed in F ranee and that the
codes of themselves could not create. Certainly they have produced
among doctrinal writers firmer structures of order than one can find in
some areas in the disorganized mass of American law. Yet the spirit
of individualism that had its roots in nineteenth century thought has
surely served to postpone the achievement of another kind of con
sensus-a consensus between courts and doctrinal writers. For long
decades they had followed their own separate courses, with a deep gulf
"" �mile Faguet, �tudes sur le XVIIIe Siecle, 219.
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between them. Conscious effort and new means were needed to build
bridges across the gulf.
The transformations of French law that judicial decision had accom
plished were never wholly ignored by doctrinal writers, even during
the heyday of the exegetical school. Footnote references to judicial
decisions were scattered through their works. Doctrines that courts had
applied were often summarized. The authors showed varying degrees
of acquiescence in the innovations that courts had made. Aubry and
Rau, for example, contented themselves with reporting, without critical
comment, how the courts had mangled the Code rules for gifts; this
was in an edition published in the very year (1857) when Aubry had
exhorted his professorial colleagues to protest against innovations that
would substitute any other will for that of "the legislator." 26 Yet
another author, writing in the following year and dealing in particular
with simulated gifts, declared the law to be that such gifts were void
as plain evasions of the Code's provisions, despite a string of court
decisions that for decades had held them valid.2 7 The dilemma for
such authors was a real one. The rules actually applied, enforced by the
independent "will" of the Court of Cassation, could not be ignored.
Authors pursued with ardor their solitary task of interpreting "the law
and only the law," but they were forced to mention the quite different
ideas applied in court decisions, citing the decisions themselves fre
quently in footnotes or as postscripts. On their own side the judges
assumed their own independence to be just as complete and followed
their own course undisturbed.
It was after more than fifty years of experience under the Code that
the two separate but parallel lines finally began to intersect. Com.nmni
cating crossroads had been built in the meantime on the initiative, not
of judges or law professors, but of the group of learned practitioners
who had salvaged the case law of the earliest decades, organized the
law-finding apparatus of the repertoires and also maintained current
series of law reports, published in annual volumes. In the two major
series of law reports named for Sirey and Dalloz, the editors from the
outset had inserted occasional references to other reported cases and,
26
Aubry & Rau, Cours de Droit Civil Frarn;;ais d' apres l'Ouvrage Allemand de C. S.
Zachariae ( 3d ed., Paris, 1857) , V 478-82. The mangling (my own term) had occurred
not only through the validating of the simulated gift, but through recognition of gifts
of movables through manual delivery and gifts made in conformity with natural
obligation and to remunerate past services. For none of these was there the slightest
support in the Code, though Aubry and Rau sought to justify the simulated gift
through the negative implication drawn from Code Article 911 (above, section 1,
note 33) .
27 A. M. Demante, Cours Analytique de Code Napoleon ( Paris, 1858) , IV 2-8.
Demante, however, cited only one decision, by the Court of Cassation.
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more rarely, citations to text writers. In the 1830's these notes by the
editors became more frequent and more ample. On important questions
the analytical notes became small essays, placing the problem before
the court in a larger setting, mobilizing the opinions of the doctrinal
writers, and also bringing together past decisions to show trends, dis
tinctions, or conflicts. To the audience of practitioners that was pri
marily addressed, these analytical notes must have be� most serviceable.
In re-editions of the chronological series these notes were expanded.
The editors of other series, to meet the competition, hired note-writers
from outside their own staffs. Until the late 1850' s this work was
done by practitioners, many of them men of talent.28 If the academic
authors had not averted their eyes for so long from the realities of the
world around them, the device of the analytical note might not have
been invented. For the ultimate organization of French case law this
long default of the academic profession may have turned out to be
fortunate.
The first sign of dawning discovery was the foundation in the early
1850's of j ournals that devoted major attention to the analysis of court
decisions. Edited j ointly by academic and practicing lawyers, they
evidenced a spirit of mutual respect that had been all too often lacking.
They also provided another medium which was to prove in the end
almost as useful as the analytical note for expert analysis of current
decisions. One has only to think, among modern j ournals, of the Revue
Trimestrielle de Droit Civil. But that journal itself was the product of
a later inspiration and a later shift in attitudes. The atmosphere of
the 1850's and 18 60's was not propitious. In periodical literature
systematic analysis of current decisions faded out. During the late
decades of the 1800's it was through analytical notes in the law reports
that leading law professors began to effect a union of jurisprudence and
doctrine.29
The analytical note is a great invention. It is hard to imagine what
French law would be without it. It is not a peculiarly French invention,
for similar notes are appended to some of the reports in other European
countries-Germany and Italy, for example. In France many of the
notes are not written by law professors but by lawyers, even by judges.
They appear as footnotes to reports of recent cases in several series
that are published by private enterprise and commonly used by lawyers.
They therefore have a far greater impact on the legal profession than
do modern American law reviews, though they perform the same
28

Meynial, Livre du Centenaire du Code Civil, I 198-200.
"" Meynial, I 195-98, 200-02.
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function as a forum for free criticism and exchange of views. Being
comments on the cases reported, they address themselves to specific
issues, to all the nuances in the facts, to the motives for decision
whether expressed or veiled, and to the possibilities of reconciling
results with those in earlier cases, by distinctions or otherwise. The
analytical note is also expected to assemble all the resources of doctrine,
to criticize and evaluate it in its bearing on the specific problem. It is
an extremely flexible instrument, expressing the skill, learning, and
insight of individual authors but requiring them to address themselves
to the interests and needs of practitioners as well as to those of their
academic colleagues. 30
The gradual rapprochement between jurisprudence and doctrine
which began in this way, during the last three decades of the nineteenth
century, must have elevated each in the eyes of the other. Carefully
prepared analytical notes in the standard law reports spread among the
legal profession the ideas and influence of academic authors. On the
other hand, it must have made an impression on the academic worl d
that a distinguished professor, Labbe, devoted his efforts for 30 years
to the thoughtful and respectful analysis of hundreds of reported cases,
on topics ranging over most of French private law. He and others like
him discovered for themselves and revealed to their colleagues the
depth, richness, and complexity of the gloss the courts had laid on
the codes. This gloss was the law that the state applied, through the
agency, the judiciary, that the state had empowered to apply it. At
the turn of the century a leading historian-law professor, Esmein,
revealed how attitudes had changed. He called on his colleagues for a
new effort. In the teaching he received in his own youth, he said, some
professors had gone so far as to discuss court decisions, but he urged
that they should do this for a broader purpose than merely to establish
support for their own "systems." In research and writing, he declared,
the academic profession had as one of its primary tasks the study of
jurisprudence for its own sake, showing its history and often irregular
growth, its own internal order and consistency: "It is [jurisprudence]
that is the true expression of the civil law, this is the real and positive
law. ... It is this, just as much as the Code itself, that must be studied
directly and scientifically."31
To study court decisions was one thing, but to admit they made law
was another. The problem that has tortured French lawyers ever since
had emerged by 1 900. The nature of the problem had been discerned
30

Meynial, I 196-97 makes some of these points and many others of interest.
A. Esmein, "La Jurisprudence et la Doctrine," introducing the first number of the
Revue Trimestriel!e du Droit Civil, 1902, 1 , esp. 10-12.
31
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by Geny, in his important work, published in 1 899. His main object
was to free interpreters of the Code from the limitations inherent in
the exegetical method. In arguing for "free scientific research" he used
as perhaps his most cogent arguments the great changes made through
court decisions, changes that the older authors had ascribed to the
legislator. Did this mean that courts had "a praetorian power," that
their decisions had any of the attributes of law or could hamper the
freedom of the interpreter? Emphatically not. Any such suggestions,
however ingeniously or seductively made, · would violate the principle
of separation of powers and would confer on courts a legislative power
which was clearly denied them by basic French legislation. The only
way that judicial decisions could produce new law would be through
translation into rules of custom.82 And so this great emancipator, on the
eve of the twentieth century, reverted to the views of the medieval glos
sators, summed up in the maxim non exemplis sed legibus iudicandum.
The menacing shadows of the ancient Parlements thus lay across the
whole effort to perfect working methods in administering French case
law. This had been true since 1 790, when the advent of the reasoned
opinion gave a new direction for the organizing effort that had been
made under the old regime. The direction actually taken should be
considered next, before returning to the more general question whether
the ancient phantoms can be exorcised.
3.

The Working Methods of French Case Law
In discussing this topic it seems best to start with a simple affirma
tion: France has acquired case law in massive quantities. It is called
jurisprudence, a term employed under the old regime to describe a
similar phenomenon. The proper translation of jurisprudence is a
question of semantics that has generated a considerable literature, some
of which is helpful. 1 Confusion and controversy have been mainly due
to narrow definitions, which rest on the assumption that the only "case
law" known in the world has been the special version developed in
England and the United States during the last 150 years. If it is
defined more broadly-for example, as "law found in decided cases
82
Geny, Methode d'Interpretation et Sources, I 209-11, II 33-53. These views were
reaffirmed in the Epilogue added by the author to the second edition of 1919: II
259-67.
1
Marc Ancel, "Case Law in France," Journal of Comparative Legislation and Inter
national Law (3d ser.), vol. XVI, 1 ( 1934); W. Friedmann, "A Re-examination of
the Relations Between English, American and Continental Jurisprudence," 20 Can. Bar.
Rev. 175 (1942); A. L. Goodhart, "Precedent in English and Continental Law," 50
L.Q.R. 40 (1934); D. K. Lipstein, "The Doctrine of Precedent in Continental Law,"
J. Comp. Leg. and Int'l L. (3d ser.), vol. xxviii, 34 (1946).
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and created by judges in the process of solving particular disputes" 2few would deny its vast importance in present-day France. I will there
fore call it case law, hoping that no sensibilities will be offended by
this resort to Franglais.
In estimating the contributions of French case law one does not need
to rely on such startling feats of judicial creativity as the stringent rules
of tort liability that have been manufactured in this century out of
Code article 1384, 3 the new law of unjust enrichment developed in
the last 70 years with only the most tenuous connection with the Code,4
gross distortions of the Code restrictions on �pecific performance of
obligations, 5 the complete recasting of the law of contract, especially
in its relation to the restrictions on gifts, not to speak of the whole
system of administrative law evolved by the judicial decisions of the
Conseil d'Etat with very little help from statute. The importance of
French case law goes far beyond these particular instances of new
creation or deliberate evasion. It would be hard to find a single article
of the Civil Code to which there have not been added depths of mean
ing and major restrictions or extensions that could not possibly have
been conceived in 1804. That something like this would occur had
been foreseen by Portalis, the leading draftsman of the Civil Code,
whose eloquent speech has been much quoted. Its main theme is sug
gested by his comments: "How can one fetter the action of time? . . .
For if the foresight of legislators is limited, nature is infinite: and
affects all that can interest men." 6 Among twentieth century writers
the immense contribution of judicial decisions is conceded by all. Many
point to it now with pride as proving the capacity of the French
codified system to respond to imperative demands in a changed and
changing society. At any rate it is seen to have been inevitable, with
2

LlewelJyn, quoted above, p. xiv.
• "'A person is responsible not only for the damage he causes by his own act but
also for that caused by the acts of persons for whom he is responsible or by things
that he has under his guard." The essential materials are coilected by F. H. Lawson,
Negligence in the Civil Law (Oxford, 1950), 236-305, and von Mehren, The Civil
Law System, 383-414.
• Sketched by J. P. Dawson, Unjust Enrichment: A Comparative Analysis (Boston,
1951), 96-106.
• Dawson, "Specific Performance in France and Germany," 57 Mich. L. Rev. 495,
510-25 (1959). Undue pessimism was expressed in this article as to the future of
money fines as devices for coercing specific performance. One chamber of the Court
of Cassation in 1959 repudiated case law extending over more than a century and
admitted the legality of punitive fines for persistent disobedience. Dalloz 1959.J.537,
Semaine Juridique 1960.2.11483, discussed in the Revue Trimestrielle de Droit Civil,
1960, 116, 3 17, and 672. Whether alJ chambers will accept this innovation is on last
report uncertain. Andre Tune, "Le Renouveau de l'Astreinte en Droit Fran�ais," Fest
schrift filr Otto Riese (Karlsruhe, 1964), 397.
• Quoted at greater length by Geny, Methode d'Interpretation et Sources, I 98-100.
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a Code that is now 160 years old though in its own basic provisions
remarkably unchanged.
The passage of time has thus altered perspectives toward the accom
plishments of the courts, but the working habits of courts and lawyers
have proved to be more durable. When one traces back to their origins
the methods of administering French case law one is struck, as de
Tocqueville was in his far broader inquiries, with the continuities that
have been maintained in France. The style of judicial opinions was set
while the French Revolution was in progress, during the reign of terror
itself. This style has been copied by lower courts and also for its
j udicial decrees by the Conseil d'Etat. The limited powers of the Court
of Cassation, :fixed by the revolutionary assemblies as part of their
defenses against the judicial power, survive in almost their original
form, only slightly augmented. Above all the principle that courts can
never legislate is still a basic rule of almost constitutional dimensions.
It continues to confuse all discussion of the work that courts have done.
The introduction of the Code, on the other hand, in no way
restrained the ancient freedom of lawyers to cite to the courts their own
prior decisions, though to a :finicky mind such citations might seem to
imply that prior decisions carried some compulsive force and in some
degree were "law"-making. When after the Code a hostile outsider,
like Proudhon, expressed disapproval of the "battles of citations" by
the lawyers of his time, this was because in his view they aggravated
the prevailing disorder and not for reasons of high principle.7 For
decades after the Code, as has been pointed out, the courts had wan
dered off on their own labyrinthian paths, selecting much from the
older law and creating much that was new. Neglected and disparaged
by doctrinal writers, the j udges by their decisions had provided the only
reliable guide to practicing lawyers who were concerned with concrete
cases. During the 1830 's reports of past decisions became available in
abundance. The practice of citing them as instruments of persuasion
was established then and is a standard feature in modern times. The
arguments of counsel, when summarized in the law reports, are com
monly studded with citations to past cases. I have never heard that
anyone has considered this incongruous.
For similar reasons it was also soon established that it was proper
and helpful for the court's own rapporteur to cite and analyze prior
decisions. As in the practice inherited from medieval times the rappor
teur is a member of the court itself, with important responsibilities in
examining and sifting the record, identifying the issues as well as the
7

Above, section 2, note 14.
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means by which they might be resolved, and concluding with his own
recommendation for final disposition. Legislation passed at the time
of the Revolution requires that the rapporteur's whole preliminary
analysis, up to his own personal conclusion, be read in open court.
Such documents are available to interested persons and are often pub
lished in the law reports. It is clear that by the early 1 830's the practice
was well established for rapporteurs to cite and analyze prior decisions,
distinguishing them or relying on them as pointing to a particular
result.8 In modern law reports likewise the analyses of the rapporteurs
are often reproduced and are usually most illuminating. They reveal
the careful attention that the rapporteurs give to consistency with past
decisions and their great skill in drawing or excluding implications by
resort to analogy or distinction. 9 Presumably this is not merely for
exercise.
It is more notable that lower courts too will sometimes cite and rely
on the decisions of the Court of Cassation. It is notable because, as
has been pointed out before, French legislation still reserves to lower
courts a privilege to reject the version of the law that has been declared
by the Court of Cassation. Since 1 837 resistance must cease and the
particular case must be decided according to the high court's version
• In reports of Court of Cassation decisions in the years 1831 and 1832, prior
decisions are cited by rapporteurs in Sirey 183 1 . 1 . 1 , 42, 76, 95, 100, 101, 204, 241,
247, 269, 320; Sirey 1832.1.14, 94, 178, 190, 2 5 1, 275, 436, 630. In addition to these
19 reports that did cite prior decisions, I found 3 5 others ( many of them very brief
excerpts ) that did not cite prior decisions.
In the case reported in Sirey 1832 . 1 .275 the rapporteur is quoted as saying: "The
researches we have done have not revealed any decree either of the Court of Cassation
or of any of the courts of appeal of France that has expressly decided the question.
. . ." He then referred to one case that he distinguished on its facts but that he
thought the court might find to have taken a position on the question raised.
In Sirey 1832.1.2 5 1 the rapporteur had to deal with seven cases cited by the plain
tiff. "After having examined them all with care," he found that three went off on
another issue, in one the opinion had avoided saying what the plaintiff claimed it
said, but the court would have to decide whether some "contradiction" existed between
it and the other two.
In Sirey 1832.1.178 the rapporteur analyzed at length a case decided two years
before that was cited by the plaintiffs. The first clause of the opinion in the earlier
case had stated a general proposition, but the second clause had mentioned a particular
fact in the case which happened to be absent from the case before him. The rapporteur
then gave reasons at length why the second clause should be ignored since the fact
recited should not be thought decisive, so that the case did not support the "system"
of the plaintiffs. The court agreed and said so in its opinion, but in no way mentioned
the earlier case.
It seems worth noting parenthetically that the term "system," used so commonly
among doctrinal writers to describe their views, was also very widely used to describe
the "systems" of litigants urged on the court for the decision of particular cases. The
lawyers battled each other with "systems" as well as citations.
• An example of most unusual length and exceptional interest is the rapport in the
leading 1930 case before the plenary Court of Cassation on liability under article
1 384, reproduced by Lawson, Negligence in the Civil Law, 249.
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if the same case returns a second time and this version is then reaffirmed
in plenary session. But this time-wasting and circuitous procedure merely
decides the particular case and does not impose controls on lower
courts in their decision of any other case. The tradition of independent
j udgment as to the meaning of the Code, so strongly asserted by
doctrinal writers, also works at times on lower courts. There have been
instances in which it has taken years for the resistance of lower courts
on issues of legal doctrine to be finally overcome. 10 Furthermore, purely
as a matter of form, deviation by a lower court from the jurisprudence
of the Court of Cassation cannot be urged as a ground for cassation,
since jurisprudence is not part of the "law." 11 Compliance by lower
courts with doctrines previously announced by the Court of Cassation
is thus thought of as voluntary. So it is a significant clue to attitudes
that lower courts do cite and rely on prior decisions of the Court of
Cassation. Such citations can be found in the early 1830 ' s, even before
the high court was given the degree of control over lower courts that
it acquired in 1837.12 My impression is that it occurs somewhat more
often nowadays. To indicate scales of magnitude I surmise that if one
selected at random 100,000 out of the total of reported decisions by
lower courts one would not have much trouble finding 1,000 in which
10
The most remarkable instance recently has been the persistent rejection by courts
of appeal of the innovations by the Court of Cassation in the area of tort liability;
exemplified by the 1930 case referred to in the preceding note.
Other examples of prolonged resistance are described, with a vigorous defense of
the principle of lower-court independence, by Julien Bonnecase in Baudry-Lacantinerie,
Traite Theorique et Pratique de Droit Civil, Supplement (Paris, 1924) , I 236-64. In
another instance Bonnecase was criticized by another professor, Ripert, for inciting
lower courts to repudiate the conclusions of the Court of Cassation on the validity of
clauses limiting the liability of shipping companies. Bonnecase admitted the charge
of incitement and counter-attacked by arguing that those who, like Ripert, asserted
this degree of superiority for Court of Cassation decisions were attempting to revive
the arrets de reglement of the ancient Parlements. Bonnecase, Precis de Pratique Judi
ciaire et Extrajudiciaire (Paris, 1927) , 80-86.
u oalloz 1892.1.543, Sirey 1893.1.262 (decision of Dec. 21, 1891 ) . The Court of
Cassation simply brushed aside the ground for cassation that charged false application
of the court's iurisprudence, saying "this cannot of itself provide ground for cassation."
That the issue goes only to form is indicated by Perreau, Technique de la Jurispru
dence, I 49-50. After citing the 1891 case he went on to say: "If of itself iurisprudence
does not bind the j udge to the point that disregarding it entails cassation inevitably;
at least as official interpretation of the law it incorporates itself therein to the point
that practically the violation of the one is equivalent to violation of the other."
Earlier attitudes may have been somewhat different. In Sirey 1831.1.198 the Court
of Cassation refused cassation, giving as its reason that the lower court's decree
"offers nothing contrary" to "the ;urisprudence established on article 1654 of the
Civil Code." Similarly in Sirey 1831.1.429 the Court described "what ;urisprudence
has admis et valide" but said the facts of the case took it outside the rule so validated.
12
In 183 1 and 1832 I found after a very scanty investigation the following instances:
Sirey 183 1.1.190, 357, 404; Sirey 1831.2.53, 146, 289, 297; Sirey 1832.1.555, 689.
Similarly a few years later: Sirey 1 839.1.763 and 2.36; Sirey 1 840.1.78, 83.
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high court decisions were cited. 13 Since this form of candor is in no
way required and indeed is somewhat outside the ground rules, it
suggests to me that decisions of the Court of Cassation operate as
precedents controlling lower courts to a far greater degree than formal
opinions acknowledge.14
A highly developed reporting system plus an experience in its use
over a century and a half would seem to provide all the elements
needed for an efficient system of case law. In 1947 some more apparatus
was added. In the legislation of that year that reorganized the Court
of Cassation it was provided that a card index was to be maintained
at the central office of the Court of Cassation, containing under a
series of rubrics "summaries of all the decrees rendered by [the Court
of Cassation]." It was no longer enough to rely on the diligence of
lawyers and the court's own rapporteurs in unearthing and analyzing
past decisions. The court itself must now assume the task of providing
for its whole membership ready access to them all. By the same statute
it was provided that a plenary session of the whole court could be
called by its president "when the case presents a question of principle
13
It is clear that the prohibition of arrets de reglement does not preclude references
to earlier decisions. Ordinarily the Court of Cassation will simply pass them by in
silence, but if a citation is unsupported by a statement of the reasons extracted from
the earlier case, the decree will be quashed for "lack of motives." One of the standard
whereas clauses employed by the Court of Cassation recites that " every judgment must
be sufficient in itself and the lack or insufficiency of its reasons cannot be supplied by
a simple reference to the motives of another decision in a case between other parties."
Recent cases are collected by H. Sinay, Dalloz 1958, Chron. 8 5 , 87, though in most of
these the proposition quoted would be described by us as dictum; the lower court
decrees were not quashed because they did quote the borrowed reasons. Earlier deci
sions are cited by P. Mimin, Le Style des Jugements (4th ed., Paris, 1962 ), sec. 197.
14
Mimin, Le Style des Jugements, sec. 130, advised his readers that it is "never
useful" to cite a court decision. His reason (sec. 129 ) :
"We know well that in the l ower courts the principle 'The master has spoken'
receives enormous attention but it is fitting that the 'evidence be expressed in another
way and that [ the court] not write: 'Whereas this argument cannot be accepted,
whereas in effect in terms of jurisprudence . . .' The 'terms of jurisprudence' cannot
have the juridical effect of causing an argument to fail."
For a lower court t o disclose that it submits to the doctrine announced by the Court
of Cassation contrary to the lower court's own conviction is in Mimin"s view (p. 275 )
a "juridical contradiction," a violation of "fundamental rules" and a judicial abdica
tion. Indeed Mimin (pp. 244-45 ) strongly approved of an earlier decision in which
the Court of Cassation quashed a lower court judgment merely for saying that it found
it "prudent" to submit despite the fact that the lower court was "revolted"' by the
high court"s jurisprudence.
There is no hint in Mimin's argument that he would incite lower courts to dis
obedience. What they should not d o is disclose in published opinions their own
divergent views. Similarly Mimin criticized severely an opinion that openly disclosed
that the rules of tort liability had been recently changed by court decisions :
"One can interpret an article of the Civil Code without making it apparent
that the meaning assigned to it by one hundred years of jurisprudence is opposed
to the solution one is about t o adopt" [though he then expressed his own approval
of the new rules.]
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or its solution would be susceptible of causing a contrariety of decision.''
This latter provision supplies new means of resolving potential conflict
between separate chambers in a multichamber court but the power
conferred is not limited to this specific purpose. 15
What is missing? An observer from an English-speaking country
might be inclined to lay some stress on the absence of dissenting or
concurring opinions. The responsibility for personal, independent judg
ment that is cast on the doctrinal writer and is preserved in theory
for lower courts is not carried through to public expression of deviant
views by members of the courts themselves. This is true not only of
the Court of Cassation but of the collegiate courts at subordinate levels.
Anonymity is not complete, for the reports as a rule disclose the names
of the presiding judge and rapporteur. But beyond this the "secrecy
of deliberations," which was so carefully fostered under the old regime,
has been restored. It is improper, and a violation of the oath of judicial
office, for a member of the court to disclose the votes or the divergent
reasons of individual judges. All doubts, hesitations or preferences for
alternative forms of statement disappear in the single voice with which
the courts speak. The suppression of dissent raises some broad issues
of personal responsibility that have been discussed elsewhere in Europe,
though hardly at all in France. 16 It may have sharpened the angles in
the zigzag course of French case law; certainly French lawyers have
had little warning of the complete about face that the Court of Cassa
tion has taken from time to time.17 The suppression of deviant views
may also produce more guarded and laconic forms of expression,
through the need to find formulas on which all or most members of
the court can agree. But one cannot say that the facade of unanimity
thus maintained has crucially determined the form and functions of
French opinions. Germany, as we shall see, has developed radically
different styles in opinion writing, though German courts too are still
15
Law no. 47-1366 of July 23, 1947, arts. 10 and 4 1 . Dalloz 1947, Leg., 275. By
art. 41 a plenary session can be asked for by the president of any chamber with the
advice of the rapporteur and avocat general, without any of the specific limitations
contained in German provisions for calling a plenum ( below, Chapter VI, sec. 1,
note 5 1 ) . A plenary assembly must be called when the procureur-general asks for it
in writing or where the votes within a chamber are equally divided. One would expect
that a plenary session called to settle "a question of principle" would have some
impact on the future.
16
Kurt H. Nadelmann, "The Judicial Dissent: Publication versus Secrecy," 8 Am.
J. Comp. L. 415 ( 1959 ) , referring to French practice at pages 422-24.
17
Perreau, Technique de la Jurisprudence, 51-55, with an estimate, however, that
out of an average of more than 1,500 decrees rendered each year the Court of Cassa
tion had reversed itself completely only once or twice a year. This surely would not
differ much from the records of most American state courts.
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committed to the single monolithic opinion in which all judges purport
to join.
In the opinions of the Court of Cassation what is mostly missing
is any reference whatever to prior decisions, either its own prior
decisions or those of any other court. It might be said that the structure
of French opinions would make it difficult to interweave any refer
ences to past decisions. As in the examples already given, an opinion
of the Court of Cassation is cast in the form of a single sentence:
"The Court,
Having seen [the legislative texts cited by the parties]
Whereas . . . . '
Whereas . . . . ,
For these reasons quashes [ or rejects]."
The same form is used in lower court opinions, though with appro
priate changes in the final dispositive clause. There may be ten or
fifteen or thirty whereas clauses, some reciting the essential facts and
some quoting key language of Code or statute or announcing some
reformulated proposition of law.18 Grammar alone would severely
restrict any reasoned discussion of past decisions. Yet lower courts have
managed to manipulate grammar by intruding occasional citations of
high court decisions, with summaries of the messages extracted from
them. Furthermore one might ask why this artificial format has survived
from the 1790 ' s, since no legislation prescribes it.
Prior decisions are followed, not by direct citation with open acknowl
edgment of their persuasive force, but by absorbing their results into
the court's own brief canons of doctrine. The treatment of disguised
gifts can be used again for illustration. In 1925 the Court of Cassation
confronted a case in which a client sued his lawyer to recover a deposit
of 50,400 francs despite a release of his rights that the client had
signed. The client claimed that the release was in substance a donation,
void because not notarized as required by Code article 93 1. The release
itself purported to show that it was granted in return for professional
services rendered, but the proof to the contrary was apparently clear.
The dismissal of the action by an intermediate court of appeal was
upheld by the Court of Cassation, which recited the key facts in two
whereas clauses and announced only one proposition of law. It appears
in the first of the two paragraphs that follow:
18
Lawson, Negligence in the Civil Law, 233-34, discusses this feature of French
opinions. The one-sentence form is defended, despite the grammatical problems that
it raises and that he describes, by Mimin, Le Style des Jugements, 185-205.
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"The Court; . . .
"Whereas by law a donation in the form of a bilateral contract
with mutual burdens is valid if carried out in conformity with
the rules in force for the contract whose disguise it bears . . . ;
"Whereas from the above it follows that in declaring valid
the donation agreed to by Lemoine [client} in favor of Brault
[lawyer}, although the formalities of Article 93 1 had not been
used, the challenged decision has applied the law exactly;
"For these reasons rejects [the demand for cassation}. " 19
The proposition of law in the first of these two whereas clauses was
obviously not taken from the Code, since the doctrine validating simu
lated gifts had been manufactured by court decisions, in defiance of
the Code's language and evident policies. Likewise a product of case
law was the limitation expressed in the proposition quoted-the dis
guise must not be transparent. This limitation had not been dictated
by necessity. What, for example, if the gift wore all the trappings of
a contract of sale except that no price was expressed (so that by
another provision of the Code it would fail as a sale) ? In support of
the simulated gift it has been argued that the trouble taken to adopt
the disguise provides evidence of deliberation and of serious purpose,
a substitute for notarization. Why then must the deception be perfect?
The only answer is that the Court of Cassation had said so and held
so in a long line of earlier cases.20 The proposition of law above quoted
thus distilled into one short sentence, with utmost economy, the net
result of prior decisions.
The trouble with the quoted proposition, however, was that as a
generalization detached from the context it was and is demonstrably
false. For instance, what if a disguise, outwardly perfect, is used in a
gift to an incapable person, for the purpose of defrauding creditors,
to defeat the rights of a spouse or the guaranteed share of the donor's
heir? There is no objection if the purpose of the disguise is merely
to evade Code requirements on formalities for gifts or to defraud the
tax collector. But even the most perfect disguise will not avail when
the evidence shows that the purpose is to prejudice the legally pro
tected interest of some private person, such as the guaranteed share of
the donor's heir. A simulated gift that encroaches on the heir's interest,
for example, acquires a peculiar kind of partial validity; it is not wholly
void but is reducible to the amount that the donor was authorized to
Lemoine v. Brault, Dalloz Heb. 1 925.447; Sirey 1927. 1.15 (1925).
Planiol et Ripert, Traite Pratique de Droit Civil Franc;ais (2d ed., Paris, 1957),
V, sees. 424-25.
]J)
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dispose of by gift.2 1 In the proposition announced by the court in the
lawyer-client case there was no attempt to reconcile its sweeping lan
guage with other competing or conflicting propositions formulated in
earlier decisions. There was not even a hint that there were present
none of the recognized grounds for penetrating an outwardly perfect
disguise. If any of these grounds had had support in the facts another,
quite different set of propositions would have been extracted from the
files, tinkered with as necessary and substituted for the one the court
used.
The doctrines to be found in French opinions thus consist of an
enormous number of detached propositions, competing, conflicting and
overlapping. There are many thousands, indeed hundreds of thousands
if one takes account of significant variations in their language. They
vary greatly in degrees of generality and in their remoteness from the
language of Code or statute, but the principal component in most of
them is the component added by prior court decisions. Each is phrased
with extreme economy and precision, saying no more than seems essen
tial to defend the particular decision. Judicial doctrine becomes stabi
lized when these propositions are repeated frequently; when they appear
without change in a series of cases, confidence develops that they will
be used, when convenient, in future cases. But so many subordinate
propositions have been invented by the court and used in the past that
the range of choice is enormously wide. As was true in France under
the old regime with its multiplicity of sources of law, French judges
seem to sit before a whirling kaleidoscope, watching for the screen to
flash the image that fits the particular case before them.22 Under the
old regime the multiplicity of sources was principally due to the salvag
ing of so much law from France's historical past. Since 1804 the multi
plicity of competing, overlapping, and conflicting propositions has been
for the most part manufactured by the courts, while purporting to apply
the codes.
We can be sure that the choices are not made at random; it is simply
that their bases are not disclosed. Continuities have developed. On a
great range of issues jurisprudence has become constante. Furthermore
the results reached in particular cases usually become intelligible when
matched with the results of other cases. There is reason to think that
Leboursier v. Leboursier, Dalloz, Jurisprudence Generale, v0 Dispositions Entre
vifs, sec. 1 668 ( 1818 ) ; Planiol et Ripert, Traite Pratique, sec. 426.
" For the metaphor of the kaleidoscope I am indebted to Professor Carl Friedrich
of the Harvard Department of Government, though he should bear none of the dis
credit for my other comments on French case law method.
21
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French judges too decide first and then search for reasons. 23 As the
kaleidoscope whirls and flashes on the screen the propositions recorded
in past decisions, the judges of the Court of Cassation must know quite
well what they are looking for. If readers view with the distrust they
deserve the propositions condensed into judicial "motives," one usually
discovers continuity in patterns of action, realism, and practicality in
the solutions reached. Continuity with past decisions, trends for the
future, and the decisive factors in each particular case are left to be
deciphered by others-chiefly by the writers of analytical notes pub
lished in the law reports.
In the extensive French literature on French case law, one finds no
demand for a higher degree of judicial disclosure. On the contrary, it
has become almost a matter of pride that French judges have perfected
this special form of literary style, which calls for extraordinary skill
and precision and meticulous choice of technical language without one
single wasted word. In an instructive handbook on draftsmanship,
written for the guidance of judges, the message throughout is-omit,
condense, not one extra phrase, no repetitions, no borrowings from
popular speech, no intrusions of personal views.24 In this highly tech
nical and laconic style the Court of Cassation surpasses all others. A
recent author has sought to explain this by the limited circle of its
addressees--the trained career judges of the courts of appeal whose
decisions are policed by the Court of Cassation.2 5 It is true that the
high court's powers are severely limited and that cassation, the only
sanction it possesses, is an exceptional remedy both in theory and in
fact.2 6 But trained judges in the lower courts could probably profit more
than others from more ample statement of the high court's reasons.
The stereotyped style of modern opinions is a survival from a time
that is now remote but that has not been forgotten. I suggest that the
ideas that inspired the style have also survived, that the principal
function of a high court opinion is to demonstrate to the world at large
23
Perreau, Technique de la Jurisprudence, I 4; J. Maury, "Observations sur la Juris
prudence en Tant que Source du Droit," 1itudes Ripert ( Paris, 1950), I 28, 31.
24 Mimin, Le Style des Jugements, throughout a book of 400 pages.
"' J. G. Wetter, The Styles of Appellate Judicial Opinions ( Leyden, 1960 ) , 70-7 1 .
Earlier (pp. 28-29) the same author suggested more broadly that "French opinions
speak to law's men." I find it hard to accept his further comment that "The heritage
of Rome is sagaciously mirrored in judicial pronouncements of the French type."
26
Perreau, Technique de la Jurisprudence en Droit Prive, I 72, pointed out that of
526,639 final judgments rendered in France in 1911 cassation was granted in only
231; in 1913 the corresponding totals were 53 1,849 and 393. These figures may
suggest that lower courts do accept and apply the doctrines announced by the Court
of Cassation, but one must also recall that its review of findings of fact by courts of
appeal is severely limited so cassation will be rarely available for unsupported findings
of fact.
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that the high court in exercising its exceptional powers has arrogated
nothing to itself and is merely enforcing the law. No more than this
seems to be expected by students and critics of the court's opinions,
though at times in discussing particular cases they express their puzzle
ment and frustration. And so the format of the 1790's continues
unchanged. The majestic parade of whereas clauses is cast as an exercise
in logic, working down inevitably from some provision of Code or
statute. It is the law that speaks. The judges are merely its instrument,
though by now the whole process could be better described as extremely
expert ventriloquism.
The Spartan economy of high court opinions extends not only to
issues of law; the facts too are brusquely treated. 27 This is much less
true of lower courts. Indeed the lower one descends in the judicial
hierarchy the fuller, in general, will be the disclosure of facts. But the
Court of Cassation serves as the nation's model. Its controls over the
growth of doctrine are powerful enough to fix the spotlight on its
work in most discussions of French case law. To readers trained in our
own tradition, the extreme parsimony of its statements of facts is even
more striking than the brevity of its propositions of law. It is not only
striking but in a way more important, for it raises issues that are central
not only to workable case-law technique but to conceptions of the kind
of law that judges are qualified to make.
If American lawyers were to ask themselves why an ample disclosure
of essential facts is an essential requirement of a judicial opinion, a
short answer might be that the opinion would be almost meaningless
without it. A theory of precedent means, of course, that the reasons
given in each case are thought to carry a commitment for the future.
But our training is that absolutely everything said in the course of a
judicial decision must be understood as relevant to the decision of the
particular case. Broad statements are clues to attitudes and therefore
have considerable interest. They may later be swept out of their context
and applied very widely. But this process is always subject to challenge.
A lawyer or a court in a later case, testing the proposition against new
facts, can call the statement merely dictum. This postaudit in the light
of new facts and new experience is a corrective we .find indispensable.
It seems almost axiomatic that if the postaudit is to be effective the
facts to which the court responded must be fully disclosed, until by
2
7 In part this is due, no doubt, to the lack of any independent fact-finding power
in the Court of Cassation and the assigning in general of fact-finding to the "sovereign"
powers of lower courts. These restrictions on the high court have been said to give
"greater strength to its decisions; the rule of law is laid down in pure form, abstracted
from considerations of facts." Ancel, "Case Law in France," J. Comp. Leg. & Int'l L.
( 3d ser. ) , XVI 1, 1 5 ( 1934).

412

The Oracles of the Law

repeated testing in different contexts the meaning of the proposition
and most of its consequences have been made more clear.
The point can be illustrated by a comment made in 1948 by a dis
tinguished French author, Georges Ripert. He was discussing the new
rules of tort liability manufactured by the Court of Cassation, primarily
though not exclusively directed to persons owning or controlling motor
vehicles. His comment was: "It is one of the inconveniences of the
creation of law by the courts that sometimes a rule is established because
of particular considerations of a given case but must then be applied
in cases in which one would prefer that it was not. " 28 The implications
of this statement would certainly not be acceptable generally to French
courts and authors. It attributes a force to judge-made rules that is
denied in theory and rejected in practice, as I will suggest in a moment.
But in a system in which case-law techniques were well understood and
highly developed it is difficult to imagine how such a statement could
even be made. The carryover of rules from old case to new need not
be automatic. All that is needed is the distinction, elementary for us,
between decision and dictum. This distinction is much more than a
useful technique. It expresses a limitation that we take for granted on
the powers of judges in law-creation. No matter how uncompromis
ingly it had been asserted, a proposition used in a prior decision carries
no compulsion for a later decision unless on postaudit the similarities
between the cases seem to exclude any rational distinction. Even then,
the proposition can be retracted; the earlier case can be overruled.
Without this reserved power to retract or revise, the duty to follow
past decisions would present a major dilemma. Plainly the significance
of any particular case will depend on the combined effect of the reasons
given and the facts that in a sense adhere to them. It may be possible,
though surely it is difficult, to give reasons phrased so narrowly that
they could not apply under any conceivable circumstances to any other
future case. The requirement of a reasoned opinion implies that the
reasons given do carry beyond the particular case, to cases that have not
yet arisen, that have not been briefed or analyzed or even dearly fore
seen, that may involve persons not yet born. The "neutral" principles
28
Dalloz 1948.J.485, 486, quoted by von Mehren, The Civil Law System, 413. In
the analytical note in which this comment appeared Professor Ripert was discussing
the question whether an owner of a motor vehicle was liable jointly with a user to
whom he had transferred custody, and under the same strict tests. Actually his prin
cipal complaint was against the chambre civile of the Court of Cassation, which "does
not have the habit of modifying its iurisprudence, even when a new case discloses the
inconveniences of the solution that it has previously adopted. It thinks, with reason,
that a variation would be an evil worse than an occasional injustice." Paraphrased,
the complaint of Professor Ripert seemed to be that the chambre civile followed its
own precedents too rigorously.
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that have been advocated in decisions interpreting our Constitution
would require an even more deliberate projection of ideas; unless prin
ciples could be discovered that would govern a wide range of compar
able cases a court would be expected to discard a solution to which it
was otherwise predisposed.29 This affirmative duty to dispose in advance
of cases that have not yet arisen is certainly not accepted in all the
areas regulated by our judge-made law. At times there is great virtue
in avoiding commitments, in framing reasons as narrowly as possible.
The main point is, in any event, that cases not yet litigated cannot be
finally and conclusively "prejudged" (as the Romans put it long ago) .
No matter what care and imagination have been enlisted in the effort,
the reasons stated will take on new aspects when sights are adjusted
from the angles given by another, new case. The commitment entailed
in the adoption of reasons is not final and cannot be.
A shorter way to say this is that courts are not legislatures. The
function of courts is to decide cases. It is only in modern England that
the habit has developed of reading judicial opinions as though they
were statutes. It has been only in England likewise that appellate court
judges (the House of Lords and the Court of Appeal) declared them
selves incapable of overruling themselves, though the House of Lords
has now overruled itself on this issue. There has no doubt been some
connection between the literalism with which judges' sayings are read
in England and the self-imposed impotence to retract them, though it
would be hard to distinguish cause and effect. The result was that
English high court judges conferred on themselves a power to make
irrevocable pronouncements, a power that a supposedly omnipotent
Parliament does not claim for itself. It may not reassure our French
colleagues to know that the source of this power and the reasons given
in England to explain it were at all times as unintelligible in the United
States as they have been in France. It is no wonder that French authors
have recoiled from a theory that conceded to judges such extensive law
making powers, even though judge-made dogma was not so immutable
in England as theory asserted and elaborate casuistical techniques open
tortuous paths of escape for the nimble.
The hostility still shown in France toward the whole conception of
judicial precedent may be due in part to dismay inspired by the English
example. Yet the great freeze in England is less than a century old;
and before it set in, very different views prevailed, much closer to our
own. The extreme to which the English doctrine of precedent has been
29
Herbert Wechsler, "Toward Neutral Principles of Constitutional Law," in Prin
ciples, Politics, and Fundamental Law ( Cambridge, Mass., 196 1 ) , 1.
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carried during the last seventy years has helped, I believe, to perpetuate
in Europe a basic misunderstanding, by obscuring the primary purpose
of a system of precedent. That purpose is to restrict, not to enlarge,
the powers of judges. The feature of our system that French critics
think obnoxious is that the reasons given in each particular case are
treated as commitments, in some degree binding in later cases. When
the reasons must be published, as they now must be in France, they
can be cited and used by counsel, as they constantly are in France. If
any compulsion is felt to treat like cases alike, the likelihood of these
comparisons should induce care in formulating the reasons in each case
as it comes along. A theory of precedent can thus limit power in a
double sense: the court is constrained not only by the reasons expressed
in earlier cases but by the need in the case before it to de.fine with care
the commitment it is making to the future. These constraints can
become effective only if courts are conceived to have a duty to do more
than decide the particular case by .finding and applying an appropriate
rule. They can be effective only if courts accept a responsibility to the
legal system as a whole, to maintain its order and consistency while
constantly engaged in new creation. So far as time and insight permit,
we expect each individual court opinion to weave itself into the seam
less web.
It is this sense of responsibility for the ordering of their own
creations that seems to me to be missing in the opinions of French
courts, especially the Court of Cassation. The initial handicap that the
Court of Cassation has imposed on itself is its flat refusal to refer
explicitly to its own past decisions, though this refusal is in itself
symptomatic. Without explicit references it would be difficult even to
make a good start on the task of reconciling the solution reached in
any particular case with those of earlier cases. Also, the one-sentence
format of the court's opinions, with its wearisome repetition of whereas
clauses, is severely constricting, though its survival too is symptomatic.
More basic is the extremely cryptic and laconic style with which the
court expresses both facts and law. Propositions of law are drafted with
utmost care and precision but they hang suspended in space, for no
effort is made to reconcile them with very different propositions asserted
in other, nearly related cases or to explain why they would not apply
if the facts of the case were somewhat different. Where the court is
inching its way forward in a new and unexplored area, as in the modern
extensions of tort liability, the economy with which its doctrines are
phrased enables it to avoid any premature generalization; as one shrewd
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observer has put it, the court in such cases "keeps its secrets" well.30
But much of the time, as in the 1925 case of the simulated gift, the
propositions used are gross over-generalizations-sufficient to dispose
of the pending case but demonstrably false if the facts are slightly
changed. The reports are filled with subordinate propositions that have
been formulated by the courts, in rich and wonderful variety. These
propositions can be emitted or amended freely because they are not
felt to carry commitment, though perhaps it could be said that they do
not carry commitment because they are emitted so freely. The judges
are very careful to prove their compliance with the formal sources of
law, code or statute. Doctrines of lowlier origin, such as those pro
duced by judicial opinions, merely serve to dispose of the particular
case. They are at most a form of argumentation. They do not make law
and cannot make law, for this was the mandate of the Revolution.
Modern French law has thus been transformed by a kind of case
law, administered by the courts with a primitive case-law technique.
How the courts acquired their ''praetorian power'' is still a puzzling
problem for theorists. Far more important, and never discussed, is the
destructive effect of history on the working methods of French case
law. But working methods reflect convictions and have important
consequences.
The central conviction, which still lies deep, is that judges cannot be
lawmakers; from this the conclusion seems to follow that they have no
responsibility for shaping, restating and ordering the doctrine that they
themselves produce. If the premise in this argument were more care
fully defined, one could accept it, but however it may be phrased the
conclusion does not follow.
Of the many consequences two are at this point most important:
( 1) If one will grant, as some might not, that order is desirable
and that codes alone cannot produce it, the reasoned opinion is a
powerful instrument by which judges can help to organize the results
of their own work. If they abstain from the effort to the degree that
they have in France, the legal system as a whole is deprived of a key
resource.
( 2) An effective case-law technique employed by judges through the
medium of the reasoned opinion, with the responsibilities that it should
entail, has the purpose and should have the effect of limiting the
powers of judges. Its absence in France has resulted from a desire to
limit the power of judges, but it has produced instead a much greater
freedom for judges than we would consider tolerable.
0
'

Lawson, Negligence in the Civil Law, 235.
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4. The Enigma of Judge-Made Law
The account so far given suggests that the workload in orgamzmg
French case law has been distributed unevenly. Courts have been
deterred from reasoned elaboration of their own grounds for decision
by their cryptic and formalized modes of expression. These modes of
expression merely symbolize the duty of extreme reticence that has
been imposed by an inherited conviction that their role must be modest.
The reticence persists despite the fact that French courts have laid
over the codes a gloss of great depth; like the Accursian gloss to the
Corpus Juris, it has in some areas almost the dimensions of a glacier.
The result has been that the tasks both of analyzing specific accretions
and of surveying new terrain are assigned to others, mostly to members
of the academic profession. For long, almost a century, the academic
authors displayed minimal interest in the task. This is certainly no
longer true. Their principal media are analytical notes to reported
cases, but their services take many other forms as well. The prestige
of the academic profession is now deservedly high, for without its aid
it is hard to imagine how French case law could be organized to the
limited degree that it is.
This effort to assimilate the mass of rules contributed by court deci
sion has been accompanied and somewhat aided by a recasting of
theories concerning the judicial function. Perhaps a recasting of theory
was not altogether necessary. It might have been enough, as it had
been for practitioners throughout the first century under the Code, to
resort to simple observation-the courts were acting in peculiar ways
that were not dictated by the codes, in settling disputes submitted to
them it was their action ( not code words) that had proved decisive,
they allowed their own decisions to be cited to them and followed them
fairly consistently.1 But for inquiring minds there was some discomfort
Perreau, Technique de la Jurisprudence en Droit Prive ( Paris, 1923 ) , I 9, 67:
"To deny the practical importance of the jurisprudence of the courts would be so
puerile that no one considers it. To expose, after so many others and especially after
our maitres, the reasons that must assure it the respect even of doctrinal writers,
would be absolutely out of place on my part. . .
" . . . Jurisprudence is the ordinary guide of the judge. It is the same even in
the Court of Cassation. Avocats generaux and rapporte11rs are much more concerned
with precedents than with other considerations of a nature to dictate the solution
of a case. To read certain reports [of rapporteurs] one would believe one was before
one of the English courts, where the existence of a single precedent binds the
judge."
To quote from this excellent book of Perreau at this point may be misleading. It is
an extremely revealing study of the sources from which French courts had derived
their materials for decision and its main purpose was to describe the great contribu
tions they had made. Yet I think it is true, as the passage quoted indicates, that he
was content to disregard theories as to the source of their power and to take th-eir
influence as a demonstrated fact.
1
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with conventional theories, wpich denied outright that courts had
"praetorian power" or that their decisions made some kind of subordi
nate law. 2 These conventional theories still survive to an amazing
extent. 3 Other authors, however, have made strenuous efforts to resolve
the dilemma: courts are forbidden to make law, yet they do. These
efforts to construct new theories deserve attention, for they raise peren
nial problems of legal method which are merely more acute in codified
systems.
For a time after 1900 the most promising explanation seemed to
be that the rules manufactured and applied by the courts could be
explained very simply as another form of custom. This was the general
approach of Geny, writing in 1899, but his qualification was important:
in Geny' s view the rules originating in court decisions had none of the
attributes of legal rules, they could merely "propel" the formation of
custom, whose force derived from the consent of those whose "inter
ests" the rules affected. 4 Geny borrowed heavily from the writings of
nineteenth century Germans, who themselves had borrowed heavily
from Roman law. And so the discussion in France that Geny inspired
revived all the issues that had puzzled the glossators and canonists
700 years before: who are the "users" of a custom whose consent is
needed; by what psychological or evidentiary tests can their consent be
2
A sample of the conventional theories is Baudry-Lacantinerie, Traite Theorique et
Pratique de Droit Civil (2d ed., Paris, 1902), I sec. 245 bis: "No matter what anyone
may say, modern ;urisprudence cannot, any more than the ancient, be recognized to
possess a power to create law. It has been vainly urged that there is an advantage
for the security of j uridical relations in attaching to its decisions the authority of a
kind of law, though (it would be} less imperative than law properly so-called. . . .
Now Article 5 of the Civil Code formally forbids the judge to legislate and no one
has tried to show how this praetorian jurisprudence, thus broadly understood, can be
reconciled with the prohibition of arrets de reglement . . ." [Going on in sec. 247 to
describe the excesses of the ancient Parlements].
• The conventional theories, with some archaisms added concerning the completeness
and self-sufficiency of codes, are restated by Angelo Sereni, "The Code and the Case
Law," in The Code Napoleon and the Common Law World (New York, 1956) , 55.
Examples, among many, of those who reproduce them only slightly retouched are
J. Carbonnier, Droit Civil (Paris, 1955) , 104-10, and Aubry et Rau, Droit Civil
Franc;ais (7th ed., Paris, 1964, by Ponsard) , I sec. 36. Bonnecase, Introduction a
l'�tude du Droit (Paris, 1939) , sees. 113-19 considered that the notion of ;urispru
dence as a source of law was "an illusion . . . among persons lacking in general
j uridical culture•• and would "destroy the rule of law." Even a vigorous advocate of
morality as a guide to free interpretation, like Georges Ripert, repeated the familiar
themes. Ripert, Les Forces Creatrices du Droit (Paris, 1955) , sees. 157-65. He declared
(p. 385) that to recognize jurisprudence as a source of law would be inconsistent
with "j uridical positivism," though he was one of the last that I would describe as
a positivist. At one point, however, Ripert did say: "The law remains in the formal
j uridical order from its birth to its death and its death can be decided upon only by
the legislator who created it. But during its life it escapes the domination of its
creator."
• The key passages in Geny are cited above, sec. 2, note 32.
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ascertained; are they "represented" by the jurists and especially by
judges who apply customary rules in litigated cases? Attacking Geny's
thesis, in the form in which he had presented it, Lambert in 1903 wrote
a long and learned book in which he sought to prove that the glossator
canonist tests of users' consent were artificial and unusable. He mar
shalled historical evidence to show that judicial decisions had been at
all times the necessary agent in transforming usage into binding rules.
More than this, Lambert concluded that in the France of his time a
long-continued course of judicial decision was itself sufficient to gen
erate rules. 5 A similar conclusion was implied by the terse statement,
much quoted, of Planiol, that jurisprudence 1s "a customary law of
recent creation." 6
The revival of these ancient ideas raised more problems than it
solved. In a nation blanketed by comprehensive codes, was it still
possible to admit that particular segments of the population could
secede from the legislative scheme and through their own usage generate
rules that competed or conflicted with the codes? Must there be some
evidence that the rules emerging in judicial decision expressed some
kind of popular will? If acquiescence was enough, who must acquiesce
and how could protest be effective except through marches on the
legislature? Would judges be powerless if a question arose on which
popular usage had not crystallized? If validity depended on repeated
acts of usage by judges, what about a single decision, especially a
• f:d. Lambert, La Fonction du Droit Civil Compare ( Paris, 1903 ) , the refutation of
Geny and of his argument based on French constitutional doctrines appearing on pp.
1 5 3-74. A convenient summary and criticism of Lambert's views on these issues appear
in Auguste Lebrun, La Coutume ( Paris, 1932 ) , 190-98, 202-09. It hardly needs to be
added that Professor Lambert in his well-known tour de force discussed many other
issues concerning the interactions between legal rules and social forces in many past
societies over great stretches of time.
• Marcel Planiol, Traite f:lementaire de Droit Civil ( 2d ed., Paris, 1901 ) , Intro
duction. ix. This influential treatise was sufficiently indicative of changing attitudes
to justify a quotation of the passage in which the statement appears :
I have written this book in a spirit that very few authors have so far employed.
When the Code was new the law schools had their opinions which they taught
and often each professor had his own; on its side iurisprudence sought somewhat
at random the solution of questions that were given it to resolve. Thus there was
formed in our law faculties a doctrine, often original but rarely followed in
practice.
Today iurisprudence is fixed on many points. What good is there in still teaching,
as though they were the formulas of actual French law, theories that are neither
written in the law nor admitted in iurisprudence ? This is to give our instruction a
theoretical and false appearance which destroys its authority when our students later
find themselves in contact with a reality contrary to what they have learned in the
School. Let us take ;urisprudence for what it is, a customary law of recent creation
and let us teach its solutions, subject to saying what we think of it. Doctrine in
truth has a useful task to perform only on new questions, on which iurisprudence
is still hesitant; let doctrine guide it, aid its formation, but not waste time corn
batting established rules.
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single decision by the Court of Cassation? For three decades authors
struggled manfully with such questions, but it seemed for a time that
a dead end lay ahead. 7 Some authors gave up the struggle and described
the influence of jurisprudence as simply a fact, or at the other extreme,
a wholly illegal usurpation. 8
When tested in certain specific ways the rules announced in judicial
opinions were hard to distinguish from code or statute. What, for
example, of a professional person who was under a duty, enforceable
in a damage action, to inform himself as to the rules regulating his
professional performance? This question might even apply to judges,
for the medieval liabilities for erroneous decision have survived in
greatly diluted form; injured litigants can hold judges personally liable
where there is fraud, extortion or "heavy professional fault." 9 This
provision has been so strictly construed that successful damage actions
' The most ambitious effort to refurbish older theories of custom was that of Lebrun,
La Coutume, containing references to most of the literature up to 1932, its date of
publication. Lebrun's main thesis was that custom, especially that originating in extra
judicial conduct, was still an important and independent source of law. Jurisprudence
constante he relegated to secondary rank. He conceded that it could originate rules
without prior formulation through popular usage but required that it be constante and
that all j udges submit to it regularly without protest. A recent single decision was "a
useful directive to which it might be expedient to conform" but lacked the guarantees
needed to create a custom. Lebrun, sees. 249-61.
Another round-up of the literature on jurisprudence as a phase of custom is given by
Maxime Chretien, Les Regles de Droit d'Origine Juridictionelle (Lille, 1936) , 147-59.
• These two conclusions appear side by side in Marcel Mornet, Du Role et des Droits
de la Jurisprudence en Matiere Civile (Paris, 1904) , 42-44 : "In sum, jurisprudence
has a power that is so to speak illegal or, rather, beside the law, behind it, to inter
pret and modify it. It could not in any case enjoy an immutable and obligatory legis
lative authority like that of the law. One will see throughout the course of this study
that in our opinion the role of j urisprudence must be to make the law evolve and
progress. To accomplish its task it is almost necessary that it be somewhat illegal ,
that it evade, that it act by surprise and fraud."
In many briefer discussions one finds the assertion that the power of courts to
shape the law is simply a fact that is open to everyone's observation. By way of
theoretical j ustification I find not much more than this in Paul Esmein, "La Juris
prudence et la Loi," Revue Trimestrielle de Droit Civil [hereafter cited as Rev. Trim.} ,
1950, 17, o r i n the same author's discussion i n the Revue Internationale d e Droit
Compare, 1957, 416-22.
• Code of Civil Procedure, arts. 505-16. The action must be brought in the court
that is next higher in the j udicial hierarchy (art. 509) and since no provision is made
for trial before a tribunal higher than the Court of Cassation, it has held itself to
be exempt from liability despite criticism of this conclusion by doctrinal writers.
Gazette du Palais, 1947, Jur., 130.
Personal liability of j udges was expanded by legislation of 1933 as an additional
safeguard for the rights of accused persons in criminal prosecutions. A. Henry, "La
Responsabilite des Magistrats en Matiere Civile et Penale," Dalloz 1933, Chron., 93,
gives a general account of the history and policy of this litigants' damage remedy in
modern French law. Older accounts are those of M. H. Lespinasse, "De la Prise a
Partie," Revue Critique de Legislation et de Jurisprudence, 1880, 588, and Vernadeau,
De la Responsabilite des Fonctionnaires de I'Ordre Judiciaire (Paris, 1907) .
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against judges have been extraordinarily rare. 10 There remains a remote
possibility that a subordinate judge could be liable for an act or omis
sion that involved a clear disregard of rules :firmly entrenched by judi
cial decisions. 11 This is not remotely possible but rather quite likely
with notaries, lawyers, and ministerial officers connected with courts.1 2
Whether litigation instituted by a private person is vexatious and there
fore actionable is determined by the rules formulated in judicial deci
sions; whether a conservator is entitled to reimbursement for his expen
ditures depends on whether his conduct is reasonable under standards
formulated by court decision.13 In instances such as these the validity
of case law rules certainly did not depend on the consent of those
"interested" through their own free submission to the rules. When one
observed all over France that lower courts, with few exceptions, duti
fully recited the whereas clauses of the Court of Cassation, and lawyers
in their own work constantly treated them as a primary source, it did
seem indeed that in some mysterious way judge-made rules had merged
into la loi.
In the discussions of the early 1900 's there were not many who
searched for more complex explanations. The achievements of juris
prudence were described in detail, usually with praise for the freedom
and imagination that courts had shown.14 Little attention was given to
the converse of this--are there reasons why the courts should be less
free, why should they adhere to prior decisions? It was easy to see why
lower courts felt strongly impelled to conform to the doctrines of the
Court of Cassation; if reversal was highly probable, persistent opposi
tion would serve no purpose, would sacrifice the interests of litigants,
and merely expose the lower courts themselves to some embarrassment.
But, as Geny had pointedly asked, how can any court create law so as
to bind itself?15 Viewed in the abstract, as Geny viewed it-as a ques10
Vernadeau, writing in 1907, found none ( p. 154). Henry ( Dalloz 1933, Chron.,
93, 99) reports one, in 1806.
u The question has arisen chiefly in connection with proof of injuries through acci
dents to employees, where judges of first instance have administrative responsibilities
in collecting and preserving evidence in support of claims that are subject to short
time-limits. That the duties imposed on such judges include those developed by
judicial interpretation is suggested by Dalloz 1938.2.93 (and the note of Leloir),
though in this case the judge's faults were found not to be "heavy" enough.
12
Perreau, Technique de la Jurisprudence, I 100-06.
13
Perreau, I 106-09.
14
Examples are Mornet, Du Role et des Droits de la Jurisprudence, 45-89, and
Perreau, Technique de la Jurisprudence, passim.
"' Methode d'Interpretation et Sources, II 48 : "It being granted that the object pur
sued is to give direction to the interpreter (i.e., the judge), I cannot understand that
he is to be remitted to his creations, that he is to be given no other guide or support
than himself. . . . Let us thrust aside these utopias. . . ," ( Geny added that this is
the English system and would give legislative power to judges. Speaking to the same
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tion of separation of governmental powers-the answer was contained
in the question. Viewed in the context of the variable elements that
appear in the whole range of judges' tasks, the balance of interests
becomes immensely more complex and answers must be qualified. It is
nevertheless a crucial question which French authors at this stage seemed
almost embarrassed to ask.
As discussions progressed there were some hints at the various reasons
why continuity and consistency in judicial decisions were affirmatively
desirable. In arguing for greater attention to French case law, Esmein
in 1902 had praised its order and symmetry, attributing these qualities
to the collective work of "men of the same race, the same epoch, the
same education" engaged in a common task.16 To the pressures of
professional training and traditions another author two years later added
indolence, the human impulse to imitate others, and then a reason
more likely to impress his readers-the need for security in legal
relations and for reliable guides for private conduct.17 The latter reason
began to be mentioned by others.18 Then stress was laid on the ideal
of equal j ustice that like cases should be treated alike.19 Arguments
moving at these various levels but converging toward the same conclu
sion began thus to accumulate. They were scattered in the nooks and
crannies of debates on abstract issues and did not alter main emphases,
which were placed on the great virtues of flexibility and "suppleness"
in the continuing readaptation of codified law. Where the "Anglo
Saxon' ' system of precedent was expressly mentioned, it was usually
for the purpose of rejecting it as unduly restrictive of judges' freedom.20
point later (JI 2 66 ) , Geny added that this would attribute to j udges "a kind of super
natural inspiration." ) .
As i n the last-quoted comment, Bonnecase disposed of the excessive claims for
judicial creativity made by a Belgian, de Page, by saying that they unfortunately rested
on the postulate that "judges are gods." J. Bonnecase, La Pensee Juridique Fran<;aise
( Bordeaux, 1933 ) , II 240.
1
• Esmein, "La Jurisprudence et la Doctrine," Rev. Trim., 1902, 5, 9.
11
Mornet, Du Role et des Droits de la Jurisprudence, 9-14.
18
Lebrun, La Coutume, sec. 2 5 5 ; Chretien, Les Regles de Droit d'Origine Juridic
tionelle, 132; F. Gorphe, Les Decisions de Justice ( Paris, 195 2 ) , 59.
19 Gorphe, Les Decisions de Justice, 66; T. Sauve!, "Essai sur la Notion de Prece
dent," Dalloz 1955, Chron., 93, 9 5 . The latter author adds to the principle of equality
of treatment, "without which justice cannot be conceived," the need for conservation
of effort by accepting results reached after full deliberation, the disciplines imposed
by continuing, organized judicial institutions, the protection to justiciable persons
against "individual divergences" through different applications of the same law. In this
interesting short essay I find nothing with which an American lawyer would be likely
to disagree.
20
Ancel, "Case Law in France," J. Comp. Legislation and Int'l L. ( 3d ser.) , XVI 1 ,
1 5 ; Gorphe, Les Decisions d e Justice, 1 65-68; Jean Boulanger, "Le Precedent Judiciaire
dans le Droit Prive Fran�ais Contemporain," 2 1 Revue du Barreau de la Province de
Quebec 61, 85-86 ( 1961 ) ; Jean Boulanger, "Notations sur le Pouvoir Createur de la
Jurisprudence Civile," Rev. Trim., 1961, 417, 427; R. Le Balle, Cours d'Institutions
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Yet some informed authors have been aware of the great differences
between English and American practice.2 1 And indeed some recent
discussions read almost like Llewellyn in their catalogue of reasons why
judges should at least strive to adhere to the rules that they themselves
create. 22
Debate still continues, nevertheless, on the issue whether jurispru
dence is a source of law; as one writer has put it, in France this debate
is "never closed."23 One of the most influential contributions has come
from Professor Maury, writing in 1 950. 24 He started by restating the
basic French doctrine of separation of powers and the Code prohibition
of law-making by judges, but concluded that this prohibition "condemns
only the Anglo-Saxon system of precedent." He then quoted the ques
tion asked by a colleague who aimed to show that jurisprudence gained
nothing through becoming constante-how can the mere repetition of
decisions on the same issue give them an authority that each single
decision could not have? This authority had been explained by another
colleague as a tacit delegation from the legislature, through its silence
and inaction. 25 This, Maury said, was a fiction, since most of the
members of the legislature are ignorant of the course of judicial decision
and a majority vote to impose correctives is difficult to mobilize; besides,
there was a serious question whether legislative power could be dele
gated in this way. He also rejected a thesis that had been advanced
the year before. It explained all the rules in force in any social milieu
as the product of the power that effectively controlled each social
group; they became legal rules when they were enforced by public
Judiciaires et Droit Gvil ( Paris, 1956-1957 ) , 109. One ingenious Belgian author con
cluded that the Anglo-Saxon notion of precedent could not be introduced into French
law because it created "an imperative rule" for the judge and made the law too rigid,
but worked himself around to the astonishing conclusion that the Court of Cassation
should be considered to have the power to issue arrets de reglement by way of
"exception" to Article 5 of the Civil Code, since arrets de reglement were so thor
oughly French. Chretien, Les Regles de Droit d'Origine Juridictionelle, 117-18, 1 34-42,
190-97.
21
Above all Andre & Suzanne Tune, Le Systeme Constitutionelle des :rltats-Unis
d'Amerique (Paris, 1954) and Le Droit des :rltats-Unis d'Amerique (Paris, 1955 ) ,
especially pp. 181-243 in the latter volume. Also, Jean Blondeel, "La Common Law
et le Droit Civil," Revue Internationale de Droit Compare, 195 1 , 585.
22
Le Balle, Cours d'Institutions Judiciaires et de Droit Civil, 1 10-1 5 ; J. Boulanger
in Dalloz, Encyclopedie Juridique (Paris, 195 3 ) , III 17-23; Ch. N. Fragistas, "Les
Precedents Judiciaires en Europe Continentale," Melanges Offerts
Jacques Maury
( Paris, 1960 ) , II 139, 1 54-55. Llewellyn's catalogue is quoted above in the Intro
duction, page xiv.
22 Esmein, Rev. Trim., 1952, 17, 19.
•• ":rltudes sur la Jurisprudence en Tant que Source du Droit," :rltudes Offertes
Georges Ripert (Paris, 1950 ) , 28.
» v. Waline, "Le Pouvoir Normatif de la Jurisprudence," :rltudes en Honneur de
Georges Scelle (Paris, 1950 ) , II 613.
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officials, like judges or administrators, who were agents of society and
were invested with a share of its power. This conception is reminiscent
of a proposition once advanced tentatively in the United States: law
is what officials do in fact.2 6 But Maury concluded that power unregu
lated by law was repugnant, and there remained also the more specific
question-how could one explain the lawmaking power of a single
decision or ascertain its effect on the future? For his own solution,
however, Maury proceeded to borrow the central idea embedded in this
proposal: the judge, he said, does have power in fact, regularly and
lawfully conferred on him: "by his occupation and in the exercise of
his function he enjoys a certain power of his own which he can use
and does use in reality, to exceed at times the limits of his competence."
The power, existing merely as pure fact, cannot create a legal rule
unless it secures the consent of those "interested." Those "interested"
will be, not the mass of persons potentially subject to the judge-made
rule but "the judges themselves, the men of law, the j urists who in
some degree will represent this mass and whose technical opinion will
impose itself" on those affected by the rule. Adhesion or consensus
will often come promptly but at times the practicing bar, the jurists
and lower courts will resist. Then the j udicially created rule does not
become law until there has developed "a belief in the obligatory char
acter of the rule, a recognition of its validity expressed by acceptance
or resignation, or in any case by the absence of opposition."
Subsequent discussions have circled around the medieval themes that
have thus been arrayed in modern dress. Maury described his own view
as "pluralistic. " 27 Other academic jurists were attracted by a thesis that
gave them, as well as the practicing bar and lower courts, a share in
producing the "common adhesion" that validated judge-made custom. 28
By providing a broader base of consent it has relieved the anxiety of
some who are still reluctant to take the final step and declare that court
decisions are a "formal source." 2 9 Those who follow Maury' s view do
6
2

Karl Llewellyn, The Bramble Bush (New York, 195 1 ) , 8-10, giving in a foreword
amplifications of the thought that he had intended to express in 1930.
27 1itudes Ripert, note 24 above, at 28, 50.
28 Le Balle, Cours d'lnstitutions Judiciaires, 1 10-1 3 ; G. Marty & P. Raynaud, Droit
Civil ( Paris, 1956) , 204-05. Henri Mazeaud, Cours d'Institutions Judiciaires et Droit
Civil ( Paris, 1957-1958 ) , 124-25, merely calls the rules originating in jurisprudence
"un veritable droit coutumier," though going on to suggest that the differences between
French and "Anglo-Saxon" countries were much less significant than had often been
asserted.
29
Fragistas, Melanges Maury, note 22 above, II 1 39, 149-53, though this author
seems to part company from Maury in reserving to the population as a whole a power
to invalidate the "custom" originating in judge-made rules where it runs contrary to
the "popular sentiment of right."
But P. Robier, ''L'Ordre Juridique et la Theorie des Sources du Droit," :fitudes
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not go all the way in reviving medieval conceptions. They do not
assert, as did the medieval Italians, that the communis opinio doctorum
is enough in itself to make law. They mainly rely, as did Maury, on
some isolated but dramatic instances in which the resistance of lower
courts, supported by the jurists, had induced the Court of Cassation
to overrule itself. 30 Even in Belgium, where lower courts are held under
tighter rein by the Belgian Court of Cassation, Maury' s analysis has
received at least nominal support. 31
Two recent French authors who accept this basic analysis show the
different directions in which it can lead and the divergent opinions
that still exist. In an essay published in 1 961 Professor Boulanger of
Paris sought to demonstrate the range of choice that is inevitably left
to judges in applying general language in a code. 32 He traced the
divergent courses followed by the French and Belgian high courts in
applying identical language of their codes to tort liability for motor
accidents, the different Code clauses on which they relied, and the
important differences in the results they thereby reached. He argued
that when main choices had been made after deliberation, it became
almost certain and was indeed desirable that similar reasoning would be
applied in similar cases. The text of the Code was thus permanently
enriched by new accretions which were then consolidated by the col
lective effort of courts, lawyers, and jurists to elaborate and apply them.
In other writings Professor Boulanger had sought to show that the
rules thus incorporated into the Code by its most authentic interpreter
( the Court of Cassation) were contingent and revisable, but that
powerful forces worked to keep revisions to a minimum. As he pointed
out, both the compulsion toward continuity and the effective power to
make new rules were mainly due to the requirement of reasoned
opinions. It was an "astonishing irony of destiny" that an instrument
used by the revolutionary assemblies to confine the power of judges
should become the means for them to initiate permanent, possibly
Ripert, 9, 12-13, and G. Holleaux in Revue Internationale de Droit Compare, 1961,
869, seem content to make the break and declare that jurisprudence is a "veritable
formal source" through the authority conferred by law on the Court of Cassation.
Rene David, Les Grands Systemes de Droit Contemporains (Paris, 1964) , is still more
emphatic, though his views may be suspect in France since they are based on knowl
edge of how our case law actually works.
•• Especially the great cases of stolen cars, whose owners were finally held not to
have them in their "guard" when being driven by the thieves. Boulanger, Rev. Trim.,
1961, 417, 432.
" R. Warlomont, ''L'Autorite du Precedent Judiciaire," Annales de Droit et de
Sciences Politiques, 1951, 69, 80-81.
82
J. Boulanger, "Notions sur le Pouvoir Createur de la Jurisprudence Civile," Rev.
Trim., 1961, 417.
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drastic, change. 33 While preserving Maury' s requirement of professional
consensus, this author thus gave arguments skirting the issues that have
caused so much anguish to others. It seems not too much to say that
these arguments show a heavy case-law gloss on the Codes to be not
only natural but inevitable.
Professor Dupeyroux, writing in 1960, declared that he could see
no way to refute the Maury thesis but he used it for the opposite
purpose, of sounding the tocsin against the "imperialism" of judges. 34
The rules enforced by j udicial decision, he said, do not merely "resem
ble" law; they merge (se confondent) with the law, they are as binding
on the population and almost as binding on j udges as code or statute
could be, they in effect displace the Code in areas that it already
regulates, and they have the quality of generality that is the principal
mark of the legislative norm. It is useless and unrealistic to deny that
courts have engaged in legislation; and, since a complete separa
tion of governmental powers is not realizable in any case, judicial
legislation can occur without necessarily encroaching on the govern
mental sphere assigned to the legislature. Then comes the surprise. The
conclusion is that French courts have in fact encroached-grossly,
flagrantly, abusively. This is because the legislature itself has grossly
and flagrantly defaulted. Judges have (improperly) filled great gaps
where legislation was silent, as in the a rea of governmental liability
that is assigned to the Conseil d'Etat. Worse than this, judges have
acted directly contrary to law and the legislature has been unable to
contain them. This has been especially true in the judicial work of the
Conseil d'Etat, but the indictment extends to the ordinary judiciary as
well. These developments mark the decadence of democracy. France
is governed by technicians and bureaucrats, making political decisions
under the forms of adjudication but accountable to no one. In their
audacity they have even had support from legal theorists and practi
tioners. They have made ;urisprudence an "abusive source" of law,
erasing the prudent precautions set up by the revolutionary assemblies.
The author reminded his readers of the passionate words of Robespierre
33
Boulanger in Dalloz, Encyclopedie Juridique, III 17, largely duplicated in "Le
Precedent Judiciaire," 21 Revue du Barreau de la Province de Quebec, 65 ( 1961 ) , the
"irony of destiny" appearing in the latter essay at p. 74.
•• 0. Dupeyroux, "La Jurisprudence, Source Abusive du Droit," Melanges Maury
( 1960), II 349. Despite his declared inability to refute Maury, Professor Dupeyroux
_m footnotes (pp. 355-56) expressed some distrust of the notion of professional con
sensus, describing it as "undemonstrated and undemonstrable." The end of resistance
by practi�i�ners and lower courts he considered to be usually a helpless submission to
the overndmg powers of the Court of Cassation. These points seem worth elaboration
in something more than brief footnotes.
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who declared in 1790 : "the word jurisprudence of the courts . . . must
be effaced from our language. " 35
This call to arms has added interest because it is one of the few
instances in which the judicial work of the Conseil d'Etat has been
brought into general discussions of jurisprttdence as a source of private
law. Before 1950 one could find a few discussions by persons not spe
cialists in administrative law in which comparisons were made between
the two main branches of the French judiciary, with indications that
their performance and problems are different. 3 6 The standard literature
on administrative law, on the other hand, often makes cross-references
to the inhibitions and scruples of the civilistes, but it is taken as almost
axiomatic that they cannot apply to the judges of the administrative
system. 37 For the rules the administrative judges apply owe their origin,
overwhelmingly, to the operation of precedent. It is a fascinating story,
that has been often told, how the powers of this agency of the executive
were gradually judicialized, then vastly extended, and have been used
in modern times to impose wide-reaching limitations on executive
power. 38 The "contentious" jurisdiction had been given only the most
general or fragmentary guides by legislative texts. It borrowed many
rules from the Civil Code and many basic concepts from the Code of
Civil Procedure, but it has not been bound by them. Its main doctrines
are traced to ( and identified by) particular decisions-the Cadot decree,
the Terrier decree, and so on. In style its decrees are often more cryptic
than those of the Court of Cassation itself.39 But men who know its
35 The reference to Robespierre appears in Melanges Maury, II 349, 352-53. The
encroachments by judges on the legislator are attacked, pp. 367-77.
36
Chretien, Les Regles de Droit d'Origine Juridictionelle, 45-62, 170-7 5 ; J. Brethe
de la Gressaye & M. Laborde-Lacoste, Introduction Generale a l'fitude du Droit ( Paris,
1947 ) , 262-63. Among specialists on private law there have no doubt been some others
who referred over to administrative adjudication. I have not attempted to read
them all.
In his essay published in 1950 ( "Le Pouvoir Normatif de la Jurisprudence," lltudes
Scelle, note 25 above, II 6 1 3 ) , Professor Waline, a distinguished author on adminis
trative law, drew illustrations from both private and administrative law in comparing
case-law rules to amplifications of statute by administrative regulation. Though his
explanation-tacit consent of the legislature-has been generally rejected, his essay
stimulated much of the recent debate.
37 For samples of these attitudes: A. de Laubadere, Traite lllementaire de Droit
Administratif (Paris, 1953 ) , 29-30; Waline, Droit Administratif, 108.
38 In English: C. J. Hamson, Executive Discretion and Judicial Control (London,
1954) , especially 5 5-90; C. E. Freedeman, The Conseil d 'lltat in Modern France (New
York, 1961 ) , 1 1 1-67; Stefan Riesenfeld, "The French System of Administrative Law :
A Model for American Law ?," 1 8 Boston Univ. L. Rev. 48, 400, 7 1 5 , esp. pp. 5 5-67
( 193 8 ) . Comparisons rather than history are emphasized in Bernard Schwartz, French
Administrative Law and the Common Law World (New York, 1954 ) .
39
Their extreme conciseness has been explained by the j udges' "prudent vigilance"
to avoid any premature undertaking without absolute necessity, to reserve a place for
various eventualities that the future may disclose, and to avoid too marked an alle-
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work from behind the scenes have recently contributed accounts that
show deep insight into the workings of a modern case law system. 40
It is amazing that so few authors have attempted to see French law as
a whole, to include in a comprehensive view the great edifice of public
law that case law has created, and to benefit from the insights that its
exponents can contribute. The only possible explanation must be spe
cialization of labor, the high barriers to communication between the
theorists who have labored in separate vineyards. 4 1
The network of control of the Conseil d'Etat, constructed and main
tained by the methods of case law, was almost bound to raise eventually
some problems of a different kind as to the sources of its judicial
authority. Its judicial branch is located within the Conseil d'Etat,
litigious business flows in and out without sharp lines of differentiation,
and there is much interchange of personnel between judicial and admingiance to a juridical doctrine "until-and the testing is long-it has been demonstrated
by experience to be not only not harmful but also specially useful." Roger Latournerie,
"Essai sur les Methodes Juridictionnels du Conseil d'Etat," in Le Conseil d'Etat,
Livre Jubiliaire ( Paris, 1952 ) , 177, 220-2 1.
It has been suggested, however, that recent measures to decentralize the administra
tion of litigious business may induce the Conseil d'Etat to expand its opinions and
"clarify its jurisprudence" for the guidance of subordinate tribunals. Waline, Droit
Administratif, 192-94.
Apart from the official series of Conseil d'Etat opinions, one of the most useful
sources is the three-volume collection of M. Hauriou, La Jurisprudence Administrative
de 1892 a 1929 ( Paris, 1929 ) , which includes the copious analytical notes of Pro
fessor Hauriou himself and reveals the immense importance that the note d' arret has
in this area also.
40
A lawyer from any country can learn much from the long account by Latournerie,
in Le Conseil d'Etat, Livre Jubiliaire, 177. On the reasons why and the process by
which decisional rules acquire firmness he gives an admirable statement (pp. 263-64)
which is unfortunately too long for quotation here and which concludes : "As to
knowing whether, when jurisprudence has achieved this degree of constancy, its fidelity
to its own principles assigns it precisely the value of a custom in the technical sense,
this is a question that in public law could present only theoretical interest. The judge
from that point can, without inconvenience, abandon it to the law faculties."
Much shorter, but also illuminating, is the essay of Sauve!, "La Notion du Prece
dent," Dalloz 1955, C hron., 93. Sauve!, himself a conseiller d'etat, discusses precedent
'Joth in ordinary courts and in administrative proceedings.
It is interesting also to note the son of Fran�ois Geny deriving from his experience
in the Conseil d'Etat some notions as to how the workings of precedent make its
decisions into one of the sources of l aw. Bernard Geny, in Le Conseil d'Etat, Livre
Jubiliaire, 277, 288-92.
41
The barriers are between the theorists, for the Court of Cassation and the Conseil
d'Etat have a common bar, limited to 60 and with the offices transferable only by
purchase, inheritance, or gift. Hamsun, Executive Discretion and Judicial Control,
109; J. Lapanouse, in Le Conseil d'Etat, Livre Jubiliaire, 3 5 1, 358. As a result many
avocats pass their offices on to sons and sons-in-law and "this small number of men
disciplined in the same way naturally have pride to resemble each other and not to
admit to their midst any doubtful person." A. Moril!ot, "La Collaboration de l'Ordre
avec le Conseil d'Etat," in Le Conseil d'Etat, Livre Jubiliaire, 367, 370, giving other
details on the comradeship of the avocats serving the two high courts, a comradeship
that is made to seem truly idyllic, with bicycle races and picnics to promote solidarity.
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istrative functions.4 2 Internal conflict is reduced to a minimum by the
disciplines of an integrated and highly organized career service. Out
siders, however, might take conflicting views of the principles it has
maintained-principles of fairness, of the liberties of individual citizens,
of social responsibility and social purpose as limitations on the govern
mental powers that statutes have conferred. Since the controls have
mainly operated in the past to restrain the activities of public officials
and to hold the state accountable for them, popular protest was unlikely
in earlier times. Also, the underlying problem was for long disguised
by the empirical methods used by the administrative judges and their
extreme reluctance to generalize. It came into the open with the Vichy
regime during the Second Wodd War, with the improvised govern
ments that followed it and in the period of liquidation thereafter. The
problem affects the whole role of the Conseil d'Etat, a continuing elite
of expert technicians whose controls are pervasive and whose training
and traditions have been in the past a principal source of political
stability in France. What happens, then, when the liberal and humane
tradition which their work has helped to guarantee is opposed by strong
movements of public opinion or is challenged by new aims of a
government firmly entrenched in power? For administrators who double
as judges the problem is merely more specific-how free are they to
manufacture their own principles of morality and expediency without
even the formal base of a general clause in a duly adopted code?
Events in the years shortly after the Second War led one thoughtful
writer to draw a close comparison between the judicial branch of the
Conseil d'Etat and the Supreme Court of the United States and to
suggest that France had already moved far toward a "government of
judges." 43 Especially for judges whose principal function is to impose
restraints on governmental action the question arises-in a regime that
still preserves some elements of democracy, how can their powers be
controlled and shared by other political agencies?
In our own law there is no more troublesome or insistent question;
it is raised in a great variety of different ways. Transposed to issues of
private law it principally concerns the division of labor between courts
and legislatures. It is interesting to note in French literature how seldom
•• Hamson, Executive Discretion and Judicial Control, gives a full account of internal
organization and procedure.
43
Jean Rivero, "Le Juge Administratif Franc;ais: un Juge qui Gouverne?," Dalloz
1951, Chron., 21.
I disclaim any opinion on the contention that seems most of all to arouse Professor
Dupeyroux ( above, note 34) , that under the regime of President de Gaulle the powers
of administrators have been dangerously enlarged and the controls of the legislature
diminished.
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this particular issue is even raised. If one grants the premise that
judges like legislatures have a lawmaking power that is inevitably
attached to the functions of both, how should responsibility be allo
cated between them? In France the question is seldom reached because
debate is still fixed on the premise. One does find an occasional argu
ment that amendment of the law through judicial action is inconsistent
with democracy, "because then reform would be the work of a few,
whereas it should be desired by the whole nation through its repre
sentatives. " 44 In a recent comment a distinction was suggested between
"old" and "new" law. The argument was that judges should try to
ensure that they are supported by public opinion since "the assent of
those interested . . . is the sociological basis of every rule of law and
more broadly of every social rule." Therefore judges should be free
to "deform or destroy" legislative texts only if they were old enough
"so that the authors [of the textsJ will not be on hand to criticize and
will not themselves have changed their minds," but this freedom is
reduced in matters where conflicts of interest are violent and opposition
rests on political grounds. 45 There is suggested here not merely a con
trast between old and new but the deference due the legislature as
spokesman for majority opinion on issues where views of the public
welfare sharply conflict. Under a codified system special problems arise
in identifying those rules that have been left by the legislature to
accumulate new meanings and that can therefore be read by judges
''independently of the thought that inspired them.' '46 But distinctions can
be drawn, even among the provisions of an antiquated code, and they
become essential when judges encounter great modern schemes of social
legislation. The problems involved deserve more attention than they
have received, for they are difficult and pervasive, though they cannot
lead to a single answer. Their nature seems rather obscured than clari
fied by the explanation on which most French theorists now seem to
agree, that jurisprudence is simply a form of custom established by the
44

E. Pilon, "Reforme du Code Civil par Voie de Revision Generale," Livre du Cen
tenaire du Code Civil, II 935, 950.
45
Esmein, "La Jurisprudence et la Loi," Rev. Trim., 1952, 1 7, 20-21.
46
The First President of the Court of Cassation, Ballot-Beaupre, used this phrase in
an often quoted speech in 1904. Where a provision of the Code was "in imperative
form, clear and precise" he said that the judge was bound to obey, but if there was
any doubt or ambiguity he was not bound "to search obstinately for the thought of the
authors 100 years ago" but "should ask himself what it would be if the same article
:"'ere drafted by them today;" in view of all the changes that had intervened in ideas,
institutions and economic and social conditions "justice and reason command that he
adapt the text liberally, humanely to the realities and needs of modern life." Ballot
Beaupre, Le Centenaire du Code Civil (Paris, 1904), 23, 27. As Professor Esmein
has said (Rev. Trim., 1952, 17, 20) for a judge to claim such powers was "a sensa
tional event."
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consent of those "interested," i.e., lower courts, lawyers, and jurists.
On the other hand, it seems late to adopt the solution of Robespierre
and efface "jurisprudence" from the language, for then another word
would have to be found.
The doubts and hesitations that still surround "the enigma of juris
prudence"41 are fortunately reserved for the higher levels of theory.
The effort to analyze its results and discern its trends is now organized
on an impressive scale. The principal media, as has been said, are the
analytical notes to reported cases. They are written not only by academic
j urists but by learned lawyers and judges. Even judges of the Court
of Cassation now write such notes on cases in which they were rappor
teurs; 48 if this practice develops will the courts themselves feel under
pressure to transform their opinions into reasoned argument? Periodi
cals also have many notes on recent cases, and their articles lay
heavy stress on developing case law. The great modern treatises like
Planiol-Ripert and Mazeaud-Tunc describe its results with precision
and care. The independence of the interpreter is still maintained; one
can find recent statements by leading j urists that a course of decision
followed by the courts for more than a hundred years is simply "illegal"
because it is in conflict with the Code. 49 But such echoes from the past
have now become rare. The academic profession is engaged with vigor
and enthusiasm in the effort to understand and assimilate French case
law. There is at least this much merit in current theories describing
its rules as custom in whose creation j urists participate: the work of
the jurists is essential in organizing modern French law. It is prin
cipally to them that French law owes that limited degree of order that
French lawyers seem to desire.
The great contradiction, in a history filled with contradictions, is
that French courts have been the chief innovators but have felt so little
compulsion to help in organizing their own product. This was true
under the old regime when leadership in law-creation was captured by
the Parlements while the academic profession fell into decay; forbidden
to disclose their own grounds for decision, the Parlements left the
analysis of their work very largely to practicing lawyers, who operated
41

The phrase is that of Boulanger, Rev. Trim., 1961, 417, 421.
Kurt Nadelmann, "Marginal Remarks on the New Trends in American Conflicts
Law," Law and Contemporary Problems, 1963, 860, 862-63; and (by the same author)
French Courts Recognize Foreign Money Judgments, 13 Am. J. Comp. L. 72 (1964) .
The number of such notes i s not large. In the first 10 months of 1964 the Receuil
Dalloz, for example, had 158 notes on reported cases, but only 7 were written by
Court of Cassation rapporteurs.
.. A. Colin & H. Capitant, Cours �lementaire de Droit Civil Fran!;ais (10th ed.,
Paris, 1948), II 134-35, discussing the astreinte or threat of punitive damages for
disobedience of court decrees.
48
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mostly by guesswork. It was almost equally true after 1804 , when the
judiciary embarked on a course of free creation, partly a recall of the
pre-Code past but much of it new invention. The chief legacy of the
Revolution was not judicial submission to the disciplines of the codes
but a deep-seated, widely-held conviction that judges lacked lawmaking
power. The judges joined in this disclaimer and expressed it through
a cryptic style of opinion writing whose main purpose was to prove
their dutiful submission but which left them in fact more free. Their
freedom was used for a hundred years to transform French law, with
little guidance or aid from the academic profession. This freedom per
sists, though the interest of the academic profession is now fully
aroused. It is strongly defended by French theorists since to them it
appears that to organize self-restraint through theories of precedent
would be to admit that judges by their own unaided action, merely
through the process of deciding cases, inevitably have their own special
form of lawmaking power. A principle directed toward restraining
judicial power thus serves to enlarge it.
The working methods employed by the courts in their published
opinions reflect and preserve this freedom. Much more is involved than
the use or nonuse of specific case law techniques. For these techniques,
administered by expert judges with candor, have the purpose of enlist
ing them in a common enterprise-that of maintaining continuity,
coherence, and order in the inevitable process of new creation. Candor
can be asked for if one is persuaded that the discoveries made in
resolving conflict can be articulated best by those most directly exposed.
To the extent that judges abstain from candid disclosure, the load is
cast on others, outsiders; being outsiders, they must search out clues,
speculate, surmise. This is the posture of French legal science, through
the tradition that inhibits French courts in exploiting the modern
resource of the reasoned opinion. It is here, it seems, that the effects
of remembered history have been most lasting and destructive. Behind
the cascades of whereas clauses one can still see stalking the ghostly
magistrates of the Parlements, majestic in their moldy red robes.

VI
Germany's Case-Law Revolution
The reception of Roman law had swung the whole course of German
law in an entirely new direction. After the new course was set there
were temporary retreats and some side excursions, but the main advance
was remarkably continuous. This remained true after 1800. Political
turbulence and a midcentury revolution did not interrupt the industry
of jurists, courts, and lawyers, using inherited methods and materials.
Even the reaction that broke out against the eighteenth century systema
tizers had the effect in the end of confirming and preserving their
main contribution. It took the shock of national economic catastrophe
in the 1920's to bring a radical change in relations between courts and
jurists that had persisted since I600.
Throughout the nineteenth century there was a steady rise in the
prestige and influence of the German judiciary. An important symptom
of this was the publication of reasoned judicial opinions, prepared by
the judges themselves. The practice was not generalized until well after
1800. The way was prepared by an active debate that had gone on for
decades before. The transition again was a gradual one, occurred at
different rates in different states, and required much persuasion. The
opposition rested more on practical grounds than on general theories,
such as the theory of separation of governmental powers. Even the
notion that judges might thereby help to make law caused no great
commotion because theories developed for other purposes gave a suffi
cient explanation. As book publishers found a market the volume of
reported decisions rose steeply. After 1850 the doctrine set forth in
elaborately reasoned judicial opinions became a major component in
the law applied in the German states. Even the academic experts were
prepared to admit learned judges into the select company of jurists
who were entrusted with the advancement of German "legal science."
Yet before the nineteenth century ended Germany was to go through
one more cycle, repeating earlier experience. The leadership and influ
ence of academic jurists not only continued but took new forms and
became even more predominant. This occurred in part because of the
mass and variety of legal materials that still needed to be assimilated
but still more because of an ambition, shared by many, to construct
a more perfectly ordered synthesis, a pure science of law. This was the
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kind of enterprise for which the academic profession was peculiarly
fitted. Imaginations were captured by the "heavenly city" of juristic
conceptions that emerged from academic minds. Its effect, and indeed
its purpose, were to limit choice in applying rules, to make interpre
tation ( including that by judges) seem to be merely exercises with
definitions. This was the system and the legal method to which Ger
many gave its allegiance in adopting the Civil Code of 1900.
It was only in the twentieth century-in the last forty years, in fact
that German courts moved into unchallenged leadership and revolu
tionized German law.
I. The Publication of Reasoned Opinions
In the German states the advent of the reasoned judicial opinion
was gradual and not the result, as in France, of a sudden, sharp
break with the past. Long before 1 790, grounds for decision were
formally recorded in some of the "learned" courts. The practice spread,
at different rates in different states. The great debate was over the
question whether grounds for decision should be published, either to
the parties themselves or to the general public. The debate continued
past 1800 with the outcome more and more clear, but it was not con
clusively settled until 18 79.
The most stringent requirement had been that imposed on the
Reichskammergericht in 1654 : each judge who participated in a deci
sion was required to dictate into an official record "the reasons, grounds
and motives" of his vote. This provision was mainly inspired by the
special distrust that enveloped this unfortunate and greatly badgered
court; its purpose was to provide the means for "syndicating" the
j udges if their recorded reasons raised suspicion of favoritism or cor
ruption.1 Dissatisfaction, at least, if not distrust inspired other provi
sions that almost express an incipient theory of precedent: the Reichs
kammergericht was repeatedly instructed to stop deciding similar cases
differently, to resolve in plenary sessions the contradictions in its
decisions, and even to submit the conclusions thus reached to the impe
rial Chancery with a view to publication. 2 So far as I can discover, this
1
Chapter III, sec. 7, note 38.
• Reichsabschied of 1654, art. 1 36 and Visitationsabschied of 1713, art. 84, in J. J.
Schmauss, Corpus Juris Publici S. R. Imperii Academicum (Leipzig, 1745) , 1004,
1208. The exasperation expressed by the visitors of 1713 suggests that they aimed to
correct a condition rather than to promote a theory: "It has likewise been complained
that not only have there been many conflicting praeiudicia in the court but also some
that are contrary to imperial ordinances and statutes; in order to correct this abuse
the judges, presidents and assessors are commanded most sternly to prevent this in
every way, [to resolve such conflicts through plenary sessions} and in similar cases
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last injunction was never carried out. 3 To do so in a meaningful way
would have been to violate the repeated prohibition of any disclosure
by the court of its grounds for decision. This prohibition was often
evaded by individual reporters who had access to official files, but it
was rarely violated by the court itself. 4 The recording of judges' votes
and of the reasons for their votes remained a measure of internal police
until the empire and the imperial court were dissolved in 1806.
In the high courts of the German states, the recording of reasons
for internal use probably became established practice in the course of
the eighteenth century. It had been required in the Duchy of Magde
burg by ordinances that antedate 1700. 5 In Hanover the elaboration of
reasons was carried so far that its high court, by legislation in 1713,
was ordered to cut down drastically on the references in its decisions
to the works of learned doctors.6 In the absence of published records
one cannot be sure of the practice elsewhere, but it seems safe to surmise
that the "learned" courts were inspired most by the example of the
law faculties. In their own judicial work the faculties had long been
accustomed to writing opinions in which the "reasons for doubting and
reasons for deciding" were expressed voluminously. Masses of these
opinions had been published for the edification of learned readers,
though before 1700 law faculty decisions as a rule were not commuto apply the same law and procedure" [as they have been previously ordered to do in
1 557, 1566, and 1 570].
The Kammergerichtsordnung of 1613, art. 5 ( Schmauss, 438) also spoke of
Ungleichheit in Entscheidung and proposed as a remedy that the court decide disputed
questions by unanimous vote and forward its conclusions to the Chancery at Mainz for
publication; after this the court would be bound to follow the published decisions.
But in other regulations, which were concerned with unresolved questions arising both
from conflict in decisions and from the court's own "doubts," it was clear that the
visiting commissions, not the court, were to have the power of authoritative decision.
Reichsabschied of 1654, art. 1 3 5 and other examples given by David Strube, Neben
stunden ( 2d ed., Hanover, 1765 ) , IV 277-80, 5 14-17.
3
Cramer, Wetzlarische Nebenstunden (Ulm, 1763 ) , vol. 40, no. 8, p. 122, 126-27
speaks of the special "protocol book" of decisions that was to be forwarded to the
Chancery and then says: "But where is such a protocol-book" ?
• Cramer, Wetzlarische Nebenstunden, vol. 75, no. 6, concludes a long argument in
favor of disclosure of judicial reasons by quoting triumphantly (pp. 146-48) a decree
of the Reichskammergericht in 1756 in which reasons for the decision were fully stated.
• Ordinances of 1686 and 1696 required that reasons be expressed in all judicial
decrees in both upper and lower courts. Mylius, Corpus Constitutionum Magdeburgi
carum (Magdeburg and Halle, 1714 ) , II 64 ( Ch. 41, art. 1 ) and 146 ( Ch. 41, art. 9 ) .
An ordinance of 1713 ( Mylius, II 2 1 3 ) required that a record of rationes dubitandi et
decidendi be prepared in writing by the rapporteur, though the votes of the other
judges were not to be recorded and the parties were merely to be informed of the
result.
• Quoted by Gunkel, Oberappellationsgericht zu Celle, 1 59-60. The elector's decree
complained that decrees were overloaded with the opinions of the doctors which intro
duced "false principles" but were treated nevertheless as praeiudicia. Learned authors
were to be preferred only if their opiniones rested on "law or statute."
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nicated directly to the litigants themselves. 7 The writing down of
reasons for purposes of internal record-keeping would be at least a
natural step for high court judges who applied the doctrines and
emulated the performance of the academic profession.
If the reasons had been recorded why not disclose them, to the
litigants themselves and the general public? In this as in so many other
respects Saxony had already shown the way. At least as early as the
seventeenth century the formal decrees of the Leipzig Schoffen, the
Saxon high court and law faculties had often contained short statements
of essential reasons. 8 Begun apparently without stimulus from legisla
tion, this practice was confirmed and generalized in 1715 by Saxon
royal ordinance. 9 The example of Saxony was constantly relied on by
advocates of full disclosure, in debates that were conducted all over
Germany for another century and more.
There were numerous conservatives who viewed with alarm any dis
closure of judicial reasons. They argued that publication of judicial
motives would undermine confidence in the courts, would add to the
burdens of an overworked judiciary, would make decrees too long,
would encourage vexatious litigation by cunning and unprincipled law
yers.10 The counter-arguments were that, if the reasons were good,
confidence in the courts would be increased, by persuading the parties
that the results were just and their lawyers that resistance was hope
less.11 As to decrees of lower courts, the withholding of reasons placed
the parties at a serious disadvantage through not knowing whether
there were grounds for appeal. To deal with this special problem several
states adopted an unsatisfactory compromise. Lower courts were required
to disclose their reasons only when an appeal was filed; this had the
unfortunate side-effect of stimulating litigants to file appeals in order
• Above, Chapter III, pp. 226-28.
• Chapter III, sec. 7, note 48.
• Quoted by I. B. Wernherr, Selectae Observationes Forenses (Jena, 1749) , III, Ohs.
47, p. 508 : "since it will conduce to informing the litigating parties and to -ending
their difficulties, the rationes decidendi shall always be included, briefly, in all final
decrees . . . [and dismissals of complaints}."
10
Justus Claproth, Einleitung in den ordentlichen Prozess (Gottingen, 1787), II,
sec. 2 10, offers most of these objections. The arguments of others are referred to by
the authors cited below who undertook to refute them.
11
Leyser, Meditationes ad Pandectas (2d ed., Leipzig, 1 737) , VII, Spee. 469, # 10
(p. 3 68 ) ; Wernher, Selectae Observationes Forenses, III, Ohs. 47; Paul W. Schmid,
Dissertatio Iuridica de Rationum Decidendi Utilitate et Effectibus (Jena, 1750) ;
Cramer, Wetzlarische Nebenst unden, vol. 75, no. 6, p p . 85-99; Rudolf Brinkmann,
Ueber die richterliche Urtheilsgriinde (Kiel, 1826) , sees. 23-25. I am greatly indebted
to Dr. Ulrich Drobnig of the Max-Planck Institut in Hamburg for securing a photo
graphic copy of the last-cited essay.
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to discover what grounds for appeal they might have. 12 As to high
courts, however, the balance of advantage and disadvantage involved
quite different issues, and for decades opinions remained sharply
divided. To tip the scales, some authors introduced arguments at a higher
level : judges can err, for they are men, not angels; they may be lazy,
inexpert, or even corrupt; the discipline imposed by the published
opinion was needed as an incentive to improved performance, as a
restraint on judicial power, and as a guarantee of equal justice.13 It
was also suggested, but not much emphasized, that the publication of
reasons would promote continuity in judicial decision and help to
ensure that like cases were treated alike.14
A turning point was the legislation of Prussia, effective in 1 79 5. It
required all decrees to be reasoned and to be communicated to the
parties.15 By 1830 other states and free cities,16 one by one, had followed
the examples of Saxony and Prussia. During the next fifty years the
process continued. Finally, by the Code of Civil Procedure of 1879 ,
which was effective throughout the recreated empire, every court decree
at every level of the judicial hierarchy was required to express the
"controlling" reasons.17
For a time in a few states a more radical experiment was tried. First
in Weimar (18 17 ) , then in Bavaria (1837 ) and Hanover (1838 )
legislation provided that rules adopted by high court decisions could
be submitted to the government and, if it approved, promulgated in an
12

Lene!, Badensrechtsverwaltung und Rechtsverfassung, 95; Brinkmann, sees. 30-32.

As Brinkmann pointed out (sec. 2 1 ) , practice might vary within the domain of a

single ruler: in Denmark itself the lower court's reasons were disclosed to the parties,
but after 1788 in the (then) Danish province of Schleswig they were merely required
to be transmitted to the appellate court.
13
Cramer, Wetzlarische Nebenstunden, vol. 75, no. 6, pp. 99-106; Brinkmann, Int.,
pp. 3-7, sees. 24-25.
14
Cramer, pp. 1 26-27; Brinkmann, sees. 26 and 40. The hesitation with whicli both
writers treated this issue was evidently due to their reluctance to claim that j udicial
precedents had any law-making power.
Cramer, himself a judge on the Reichskammergericht, had the special problem of
justifying the publication of his own series of reports and for this purpose added
�ome arguments (pp. 1 3 5-46) as to how useful reports could be not only to lawyers
but to the court itself in helping to maintain consistency in its decisions.
,. Allgemeine Gerichtsordnung fiir die preussischen Staaten, I, Tit. 13, arts. 42, 44-46,
confirmed by the ordinance of June 1, 1833, art. 29 ( Gesetz-Sammlung fiir die konig
liche-preussische Staaten, 1833, p. 42 ) . An exception was made for the high court of
Prussia (the Geheime Ober-Tribunal) whose reasons for decision were not communi
cated to the parties until this was directed by cabinet order in 1832. Savigny, System
des heutigen romischen Rechts (Berlin, 1847 ) , VI 372. Savigny stated that at the
time he wrote there were still numerous courts in other German states that did not
disclose their reasons.
10
Brinkmann, writing in 1826, added (sec. 34) Hesse, Mecklenburg, Bremen, and
several free cities. An earlier ordinance of 1733 in Hanover had required disclosure
of reasons only for dismissals for procedural defects.
11 Zivilprozessordnung, art. 286.
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official gazette. This procedure was much more than a device to ensure
publicity for judicial reasons. The proposal was for the rules on which
decisions depended to be divorced from their context, drawn up as
abstractions and then invested with the force of law.18 In effect a
special form of legislative power was expressly conferred on these high
courts.19 The procedure in the end was not much used and was elimi
nated in 1879 when the Code of Civil Procedure took effect. But it
marked at least the high esteem in which these courts had come to be
held and must have heightened interest in their other work.
In the meantime all over Germany the reasoning processes of judges
were attracting greater interest, if one can measure interest by the
rapidly increasing volume of law reports and their changing emphases.
Before 1800 the style of "report" that had achieved the greatest influ
ence and prestige was more a collection of learned essays, in which
problems raised for judicial decision were used by learned editors as
take-off points for excursions into legal literature, and the courts'
grounds for decision, even if known, were almost incidental. This style
was employed in a series beginning in 1798 which was mainly con
cerned with the Hanover high court; though the authors apologized
for citing so many decisions, they did quote the court's reasons at
considerable length. 20 At the opposite extreme was a series of reports
devoted to the high court of Hesse which began as early as 1790; they
were full- scale reports of facts, procedure, and judges' reasons with
18
Karl Blomeyer, "Recht und Gericht in England und in Deutschland," 7 Archiv
fiir Rechtspflege in Sachsen, 1 , 52-56, pointing out also that in Austria a procedure
was introduced in 1850 and, somewhat modified, was still in force in 1930, by which
the high court itself ( not lower courts) could become obligated to follow certain
registered decisions.
In Saxony in 1835 legislation authorized selected decisions to be published in the
official gazette, but without binding effect on lower courts. In Wiirttemberg in 1853
the high court was authorized to declare "fixed court-usages," binding on lower courts,
after two consecutive decisions of the same issue. Otto Stobbe, Handbuch des deutschen
Privatrechts (Berlin, 1882 ) , I 1 67.
In Hanover only eight high-court rulings were published between 1838 and 1848,
when the procedure was abandoned. Gunkel, Oberappe!lationsgericht zu Celle, 294-96.
The high court of Jena in Weimar issued no rulings on private law but some regu
lations of procedure. Blomeyer, 7 Archiv fiir Rechtspflege in Sachsen, 1, 53.
,. It should be pointed out again that a rule-making power as to judicial procedure
and internal court organization had been conceded long before to some high courts,
even to the Reichskammergericht. Above, Chapter IV, sec. 6, note 3.
2° Friedrich von Biilow & Theodor Hagemann, Practische Erorterungen aus alien
Theilen der Rechtsgelehrsamkeit (Hanover, 1798) , vol. I. In the Introduction (p. iii)
the authors said they had decided to refer to specific decisions despite the fact that
"praejudicien are viewed with as little favor in the common law as in our provincial
law." In the first volume of the series quotations of the Hanover court's motives
appear, for example, on pp. 64, 1 14, 1 37, 1 53, 169, 207, 2 1 5, 297. Quotations of
reasons given by the Hanover Chancery are still more frequent.
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no added trimmings whatever.21 In other reports of the early 1800's,
likewise prepared by private reporters, no single pattern was consist
ently followed. In some the reporter' s commentary was more empha
sized than the cases themselves or the courts' reasons in deciding them.22
In others the facts and issues were stated, and the courts were then
allowed to speak for themselves.23 The same variations in treatment
appeared in periodicals founded in the 1820's and 1830's, in sections
devoted to reports and analysis of recent cases.24 By the 1840's the total
quantity of cases reported in these varied media was large; by 18 70 it
filled many dozens of volumes.25 Lawyers, even law professors, con
tinued to provide learned comment in many of the series, but direct
and extensive quotation from court opinions became the most promi
nent feature.
The opinions themselves in their statements of reasons were argu
mentative and discursive, altogether different from modern French
judicial opinions with their strings of whereas clauses. A sample should
convey the mood. It is taken from the collection of Seuffert whose
series began in 1847 ( with cases decided during the previous two
decades) and then in annual volumes reported high court decisions
from many of the German states, principally those still governed by the
"common law." The case in question arose out of a gambling game in
which three had participated-plaintiff, clefendant, and a man named
L'Hombre. Plaintiff was the loser. He ended up owing 502 Thaler to
defendant and 205 Thaler to L' Hombre. Defendant paid plaintiff's 205
Thaler debt to L'Hombre, relying on an arrangement made before the
game began that all of plaintiff's losses would be charged against the
purchase price of certain property that plaintiff had sold to defendant
some time before. When plaintiff sued as seller in the earlier sale for
the unpaid balance of the purchase price, defendant claimed a set-off
21
Leonhard Canngiesser, Collectio Notabiliorum Decisionum Supremi Tribunalis
Appellationum Hasso-Castellani ( 8 vols., Mannheim, 1 790- 1791 ) . The reporter, the
president of the court, declared in the preface to volume I ( p. 2 ) that the doubts
expressed by many about full disclosure of judicial motives had been "exploded" for
some time in Hesse. Many of the cases reported dated from the 1750's and 1 760's.
22
For example, B. W. Ffeiffer, Practische Ausfiihrungen aus allen Theilen der
Rechtswissenschaft ( Hanover, 1825-46 ) , in eight volumes.
23
Hohnhorst, Jahrbiicher des Grossherzoglich Badischen Oberhof-Gerichts zu Mann
heim (Mannheim, 1824 ff. ) ; Max du Pre!, Sammlung auserlesener bayerische Rechts
fiille ( Landshut, 1836 ff. ) ; Schleswig-Holsteinische Anzeigen (Gliickstadt, 1837 ff.)
24
Juristische Zeitung fur das Konigreich Hannover ( Liineburg, 1826 ff. ) ; Annalen
der Grossherzoglich Badischen Gerichte (Karlsruhe, 1 83 2 ff.)
25
Lists of reports that had appeared before their own dates of publication are given
by Georg Beseler, System des gemeinen deutschen Privatrechts ( 3d ed., Berlin, 1873 ) ,
I 124-26; Wilhelm Kraut, Grundriss zu Vorlesungen iiber das deutsche Privatrecht
( 6th ed., Berlin and Leipzig, 1886 ) , 88-90.
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for both the 502 Thaler gambling debt that plaintiff owed to defendant
himself and the 205 Thaler he had paid on plaintiff's behalf to
L'Hombre. In a decision rendered in 1 846 the appellate court of Han
over gave an opinion that reads as follows :
By the basic rules of Roman law all money games that do not
aim at the use of bodily strength and courage are forbidden and
contracts concerning games that lack these qualities are wholly
without effect, so that restitution of what has been given [ under
them} is allowed. But neither a claim nor a defense can be
asserted under an obligation that is condemned and ineffective,
hence in the present case a set-off based on a gambling loss
appears unfounded under basic rules of Roman law. The payment
made, under plaintiff's alleged instructions, to the fellow-gambler
[L'Hombre} can have no greater legal consequence, since the
arrangement allegedly made to promote gambling, before it began,
must be viewed under Roman law as a non-binding and ineffective
mandate. The continuing validity and applicability of these rules
cannot be doubted in the absence of local legislation to the con
trary. From the laws and decrees [ of Hanover} cited by the
defendant, directed against specific games of chance, one cannot
deduce that claims based on wagers that are not specifically forbid
� � � �� � ��� � � �� � � �
tradiction to Roman law; rather their invalidity under private law
must be taken to have persisted. For these reasons it is declared
that the defenses of set-off and payment arising out of appellant's
gambling losses are to be rejected as legally unfounded and de
fendant is liable to pay the balance of the sale price here sued
for, with interest and costs. 26
This passage reads, I suggest, like a paragraph clipped with scissors
from a treatise by some learned author. In Seuffert's much used and
influential series, the case described above was unusual in providing
even a sketch of the facts. In many no facts were stated at all, and the
report consisted merely of a short statement of doctrine quoted from
the court's opinion. In some even this much was omitted and, as in
the older style, the doctrinal essay was written entirely by the editor
himself with a concluding reference to a case that he thought supported
his view. But excerpts from judicial opinions evidently had some
appeal, for they appeared more often as time went on. And why not?
They were written by high court judges, many of whom were scholars
themselves and wrote in the same highly abstract style that the authors
used. Being elaborately reasoned, they were a contribution to legal liter
ature; there was no need to debate the question whether they gained
26 Seuffert's Archiv fur Entscheidungen der obersten Gerichte (2d ed., Munich,
1866 ) , I, no. 345.
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some added authority through the extra power that j udges had to
impose their views on litigants. Through the publication of reasoned
opinions judges were now made articulate, but their doctrinal essays
earned respect by conforming to existing models.
There were no inhibitions that prevented courts from citing their
own prior decisions. In the early series references to prior decisions
were far outnumbered by references to and quotations from learned
authors, but citations of prior cases were also used to lend support to
the conclusions reached. This was true, for example, of the Prussian
high court, whose opinions were fully reported in an official series that
began in 1837. 2 7 The high court of Hesse, in cases governed by French
codes, described and relied on its own "established jurisprudence," even
citing specific decisions of the French Court of Cassation when there
were none of its own. 28 As time went on and the volume of reported
opinions was greatly multiplied, citation of prior decisions became more
common. No sensibilities were offended, and no issues of principle were
raised. The fully reasoned opinion, written by a learned j udge, could
draw on prior decisions as it could draw on published treatises in the
effort to explain and persuade.
Lively debate nevertheless began early-a century before the issue
was debated in France-on the bindingness of judge-made rules. At
the outset the proponents of conflicting views on this issue assailed each
other with Roman law texts. The starting point was that "the usage of
courts" ( Gerichtsgebranch) should be viewed as a form of custom.
More specifically, however, Justinian's maxim non exemplis sed legibus
iudicandum was matched with a text in which custom and "the author
ity of matters perpetually adjudged in the same way" were declared
to have "the force of law" in resolving ambiguities in statutes.29 Rely
ing mainly on this latter text and a few that were less explicit, Thibaut
boldly asserted in 1803 that norms established by the decisions of each
court were binding "as law" on the deciding court, though not on any
" Entscheidungen des koniglichen geheimen Ober-Tribunals, I 389 (1837), II 90,
395 ( 1837), III 55, 375 ( 1838), IV 385 (1840 ) . This series was not only prepared
by two judges of the Ober-Tribunal but, as their introduction to volume I ( pp. iii-iv)
indicates, it was officially authorized by the court, and all its contents were approved
by the court's presiding j udge.
Citations to prior decisions were much more common in the reports of opinions by
the Lubeck high court, commencing in 1843. Sammlung der Erkenntnisse und Ent
scheidungsgri.inde des Ober-Appellation-Gerichts zu Lubeck ( Hamburg, 1843), I, Part
I, 22, 47, 64, 83, 88, 101, etc.
28
Sammlung der Entscheidungen des Grosshessischen Cassationshofs ( ed. Emmer
ling, Darmstadt, 1854), I, Part I, 67, 127; I, part II A, 10; I, part II B, 30, 5 1 , 58,
125. Decisions of the French Court of Cassation are relied on in I, part II A, 43
and I, part II B, 139.
20
D.1.3.38.
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other.30 This view of Thibaut attracted a small following, but it entailed
some practical difficulties--a set of little systems, generated by different
courts (even lower courts) with each court bound by its own decisions
but free to ignore all others. Most writers rejected these extreme views.
The maxim non exemplis also continued to work as a nagging restraint. 31
For most writers this issue became confused and also magnified by
the great debate between Thibaut and Savigny over the desirability of
codification. In his famous essay published in 1814 , "The Vocation of
Our Age for Legislation and Legal Science," Savigny argued vigorously
that codification would be premature and would interfere with the
organic and natural growth of law out of the national Volksgeist. He
proposed to delay the effort until trained jurists-spokesmen and repre
sentatives of the people-had discovered and perfected the law residing
in the collective mind. While he laid no stress on court decision as a
special type of divining rod, he at least recommended that judges be
"scientifically" trained and, if they were, he was prepared to welcome
them into the select band of jurists who were entrusted with finding
and refining the nation's law.32 Savigny's program and the theories he
used to promote it embroiled the scholars of Germany in debates that
lasted for decades, but whatever their views on larger issues his con
temporaries tended more and more to accept his explanation of "the
usage of courts" : it was a form of customary law, but merely as
part of the body of rules that had been formulated by jurists; the rules
extracted by courts from litigation and those developed by expository
writers were equated, since both resulted from a delegation that society
had unwittingly made. As to both types of "jurists' law" there was a
struggle for a time over the need for some showing of popular under
standing and consent, though it was soon conceded that such consent
was hard to prove and was not needed-a consensus of jurists was
enough. Thus learned judges and learned authors were in effect joined
in a partnership. Both were exponents of legal science, and their prod
ucts acquired authority by meeting the tests of legal science. This expla·
30
Anton F. J. Thibaut, System des Pandekten-Rechts ( 9th ed., Jena, 1846), I 14-15,
subject to the qualification that such norms be not directly in conflict with existing law
31
The discussions are reviewed by Carl G. Wachter, "Beitrag zu der Lehre vom
Gerichtsgebrauche," 23 Archiv fur die civ. Praxis, 432 ( 1840); Wachter, Handbuch
des im Konigreiche Wiirttemberg geltenden Privatrechts (Stuttgart, 1842 ) , II 40-48;
C. F. Miihlenbruch, Lehrbuch des Pandecten-Rechts (Halle, 1844), I 110-112.
•• Friedrich Carl von Savigny, Vom Beruf unserer Zeit fur Gesetzgebung und
Rechtswissenschaft ( 3d ed., Freiburg, 1840), 79; more clearly in System des heutigen
romischen Rechts (Berlin, 1840), sees. 14, 19, and 20. In section 20 Savigny conceded
that lower courts should follow the norms adopted by appellate courts to whose review
they were subject, this being an entirely proper acceptance of their own subordination.
Otherwise, however, he declared it a "very common and pernicious abuse" to treat
j udicial decisions as a source of binding rules.
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nation corresponded well enough with the materials and methods that
German lawyers had come to employ. With some variations in detail
it became the standard explanation of the leaders of the Pandectist
school. 33
There were some, however, who discovered some special features in
the "usage of courts." In a most intelligent discussion that appeared
in 1825 , it was argued that the norms formulated by judicial decision
had none of the attributes and met none of the tests of customary law:
the kind of law that is "silently created through the autonomy of the
people." A court that had decided a case after careful study of the
available rules would contradict itself and commit grave injustice if
it decided a similar case differently; every private person could properly
expect that this would not occur. Therefore a single decision was
enough; repetition was not needed as it was with rules that arose from
popular usage.34 Even if repetition did occur the norms used in judicial
decisions were not law comparable to statute or custom; if they clarified
or extended preexisting rules, the changes made were contingent and
revocable, for the function of courts was to decide cases, not to make
law. Yet the power of courts to adjudicate, to apply the state's force
in the settlement of disputes, gave their decisions authority and entitled
them to respect whether or not the doctrinal writers concurred.8 5
The ideas advanced in this essay, so far in advance of its time, were
blurred and obscured in the long-continued and cloudy debates over
the continuing force of custom and the priority of "jurist's law" over
"people's law." A few advanced somewhat deviant views. For example,
one writer flatly declared in 1854 that high-court decisions could make
law though he carefully added some limiting conditions. 36 A leading
33
G. F. Puchta, Das Gewohnheitsrecht (Erlangen, 1828 and 1 837) , I 161-167, II
14-2 1 ; Sintenis, Das practische gemeine Civilrecht ( Leipzig, 1860) , I 2 1-40; Georg
Beseler, System des gemeinen deutschen Privatrechts ( 3d ed.) , I, sees. 34-36; Bernhard
Windscheid, Lehrbuch des Pandektenrechts (5th ed., Stuttgart, 1879) , I, sec. 16.
A summary of the controversies that is still extremely useful is that of Geny,
Methode d'Interpretation et Sources (2d ed., 1954) , II 56-73, 337-357.
84
Jordan, "Bemerkungen iiber den Gerichtsgebrauch," 8 Archiv fiir die civilistische
Praxis 191, 232-35 (1825). Earlier passages in this essay contain some enlightening
comment on the degree of freedom in interpretation that judges could properly claim
under the conditions then prevailing in Germany. Later (pp. 247-57) he denied that
Roman Jaw texts could be decisive in an environment so greatly changed but reviewed
them all nevertheless to show that German courts (despite the maxim non exemplis)
could and must follow earlier decisions if the reasons given appeared still to be valid.
35
Jordan, 8 Archiv fiir die civ. Praxis, 191, 238-47. In a concluding passage (p p.
257-60) the author nevertheless argued that judges should accept the views of doc
trinal writers when there were no persuasive reasons to the cqntrary.
•• Heinrich Gengler, Lehrbuch des deutschen Privatrechts (Erlangen, 1854) , I 52-58,
the conditions being unanimity in the court on a "truly controverted" issue and no
violation of statute.
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Pandectist, Dernburg, maintained that court-usage "continued for long
years" had the force of law and could even override statute.37 The
prolonged effort to construct a national Civil Code inspired some to
forecast the effect it would have on the role of courts. One author,
Zitelmann, urged in 1889 that the binding force of judicial decisions
should be frankly recognized, that this would be merely to recognize
existing facts, would promote equal justice and safeguard justified
expectations. 3 8 Kohler preferred to argue in general terms for the
creative power of judicial decision in correcting and extending legisla
tion, since even the most carefully drafted legislation was bound to
be incomplete. 39
These themes were developed much further in a vigorous essay pub
lished in 1885. The author, Bi.ilow, denied that j udicial decisions could
rely merely on logic-subsumption under existing rules--or that a
court's judgment was an intellectual exercise like the "judgment" of
an arm-chair analyst. A judgment of a court was much more than this.
Courts were agencies of the state, endowed with power to apply and
complete the directives issued by the legislature. This power was lawful,
even when exercised in violation of statute, for it is through organized
courts that any legal order " speaks its last word." 40 Judges could not
be equated with jurists who held no public office like theirs; still less
should they be treated with the mockery or derision that a few German
writers had expressed. 41 In the past courts of one kind or another had
contributed much more than legislation to the creation and develop
ment of law, both in classical Rome and in Germany. 42 In modern
times the areas encompassed by legislation had expanded, but the limi
tations of human foresight ensured that problems wholly unforest.:u
would arise and that new meanings would be discovered in applying
Heinrich Dernburg, Pandecten (Berlin, 1884 ) , I, sec. 29.
Ernst Zitelmann, Die Rechtsgeschiifte im Entwurf eines biirgerlichen Gesetzbuchs
( Berlin, 1889 ) , I 6-7.
,. Joseph Kohler, "Die schopferische Kraft der Jurisprudenz," 25 Jherings Jahrbuch
262 ( 1887 ) . But when touching on the question (pp. 292-9 5 ) whether court decisions
could be a source of law as in England, Kohler answered, No.
Gierke took a less favorable view of the contributions of judges ("In this century
precedents have had rather too much than too little force in our legal life" ) . But he
conceded, partly for historical reasons, that j udicial decisions have "a free authority,"
that they could generate popular custom, and were "specifically different" from other
sources of law: "through [the usage of courts] the class of j urists (Juristenstand) has
a formal share in law creation." Otto Gierke, Deutsches Privatrecht (Leipzig, 1895 ) ,
I sees. 20-2 1.
4() Oskar Bi.ilow, Gesetz und Richteramt (Leipzig, 188 5 ) , 5-8, 10-13. This essay of
Biilow was known to and cited by J. C. Gray, The Nature and Sources of the Law
( 2d ed., Boston, 192 1 ) , 172 and apparently had much influence on some of his basic
conceptions (cf. Ch. IV, pp. 84-112 ) .
41 Bi.ilow, 14-16.
4 2 Bi.ilow, 16-27.
37

38
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abstractions to individual cases in all their great wealth and variety.
Legislatures were composed of not one but many persons, to whom
the words selected might mean different things. But the law they pro
duced was "often wiser than its authors," for statutes or codes were
at most directives to be filled with new content by judges, and the
function of judges often gave them greater insight than the legislators
themselves could have. The authority of judges to do this derived, not
from their membership in the band of trained jurists but from a grant
of effective power from the state itself to one of its indispensable
agencies. 43
The prophesies contained in this eloq uent essay were not to be
realized for some forty years. It had at the time no discernible effect
on the conventional theories explaining "court usage" as a form of
custom. 44 These theories, it is true, had provided a blanket of protective
fog, 45 obscuring the problems that still cause so much pain to theorists
in France. In particular the separation of governmental powers almost
disappeared as a problem if judicial decisions could be regarded merely
as sources of doctrine, whose acceptance depended on the community
of jurists. The publication of reasoned opinions, far from raising new
and troublesome issues, gave judges credentials for membership in the
learned community. Even the experiments in a few German states with
j udge-made rules that were officially published and invested with the
force of law, caused at most a brief flurry. It is significant that this rule
making power was seldom used and soon abandoned; it called for an
initiative that courts were not ready to undertake. In most of Germany
a simple answer was available: where they had a choice, courts felt
allegiance, not to the rules applied in their own prior decisions, but
to the high and rising standards of German legal science. And so
judicial opinions came to be published in increasing volume. It was
entirely proper to study them, even for the experts to cite them, as
" Biilow, 28-48. It is difficult to condense into three sentences the intricate argument
of these last twenty pages. Much worth reproducing is omitted.
Professor Biilow (pp. 42-44) skirted the question whether judge-made rules had any
binding quality. The closest he came to it was in a passage that aimed merely to
attack the assumption that a legal order could consist only of "abstract, generally
applicable rules." He argued, on the contrary, that the decrees of courts in individual
cases should be conceived as essential components in the legal order as a whole.
Professor Geny read this passage differently. Methode d'Interpretation, II 68.
44
Biilow in 1906, twenty-one years later, complained that his essay had been almost
wholly ignored until after 1900 when there appeared the "free law" school, from
which he took care to dissociate himself. Biilow, "Gesetzesauslegung und-Auswen
dung," Das Recht, 1906, 769.
"' Stolze! had suggested that the reception of Roman law rules in sixteenth-century
practice had occurred under the "protective fog" of humanistic learning. Above, Chap
ter III, sec. 4.
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part of "jurists' custom." This worked very comfortably until the nine
teenth century neared its end. It might have worked longer, but the
new Civil Code, entering into force in 1900, made theories of custom
almost wholly obsolete and stripped away the fog.
Well before 1900 a major monument had emerged that was visible
to all, a judiciary at the federal level which was important both for
the influence of its decisions and the example it provided. For the
governments of the states had progressed most unevenly in providing
the guarantees and rewards that would attract able men to judicial
office. Hesse and Hanover, before 18 50, led the way in establishing
security of judicial tenure, but in other states the principle was not
fully accepted until 1879. 46 Controls by ministries of justice over the
assignment and distribution of judicial business and over appointments
and promotions brought varying degrees of interference and political
pressure. 47 Above all the low scale and irregular payment of salaries in
some of the states ( Prussia was the worst) diverted men of ability and
social rank from judicial careers. 48 The published opinions of the state
appellate courts demonstrated that learned and capable lawyers served
there in increasing numbers, but in many states the condition of the
judiciary, even after 1860, left much to be desired. It was therefore
more than a symbol of the striving for national unity when the political
leadership of Germany agreed to construct a federal court whose
powers, prestige, and conditions of tenure could attract men of talent
and make it an effective advance agent of legal unification. The first
stage was a High Commercial Court for the German Bund ( soon
to become the Reich) which was created in 1869 and began sitting
in 1870.
The competence of the High Commercial Court, as its title indicates,
was limited to commercial matters broadly defined, but its geographical
ambit was soon extended nation-wide. Its original fourteen members
included a distinguished author on commercial law, Goldschmidt. It
sat for only nine years, but twenty-five volumes of its decisions were
published. It soon began citing and discussing its own past decisions
and those of other courts, though most of the references were to the
learned authors with whom the judges were evidently familiar. Its
opinions used the ponderous but discursive style that was already well
established in the state appellate courts. The format and style of its
46
Siegel, "Zur Entwickelung der Unabhangigkeit der Rechtsprechung," Annalen des
deutschen Reichs, 1898, 221, 282-88, pointing out also that uncertain tests for the
"disciplining" of judges partially nullified the guarantees against removal.
47 Siegel, Annalen des deutschen Reichs, 1898, 221, 288-95.
48
Siegel, 221, 295-304.
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opinions provided a model that was taken over without change by its
successor, the Reichsgericht.49
The imperial court, the Reichsgericht, began its sessions in 1879.
Its jurisdiction extended throughout Germany without limitation of
subject-matter. Though its control through "revision" was limited pri
marily to issues of law, the Reichsgericht had the mission of unifying,
so far as it could, the widely divergent systems of law that were still
in force in the newly united Reich. Its important opinions, or selections
from them, were published from the outset in a semioflicial series
edited by Reichsgericht judges though published privately. Even before
1900 the court's extensive powers, applied nation-wide, and the care
and elaboration with which its opinions were written, had given them
an authority that was hard to explain through theories of custom or
the tacit consent of the Volk.
The large size of the Reichsgericht created special problems of
internal coordination. When first organized in 1879 it was composed
of sixty-eight judges, assigned to eight separate divisions or senates-
five senates for civil and three for criminal cases.50 To reduce the
possibilities of divergence between them, the organizing statute pro
vided for plenary sessions, to be called where a senate "wishes to
deviate on a question of law" from a decision rendered by another
senate. 51 This provision, borrowed from earlier Prussian legislation,
was clearly not intended to enforce a full-scale system of precedent by
imposing on each individual senate any duty to adhere to its own prior
decisions. 52 But by its terms it required each senate to conform to the
decisions of other senates or else assemble a convocation of judges to
reconcile their differences. This requirement was much more specific
than the permissive arrangement :finally adopted in France (in 1947)
•• The circumstances under which the court was created are described in Dohring,
Geschichte des Gerichtsverfassungsrechts, 83, and the first volume of Entscheidungen
des Bundes-Oberhandelsgerichts, 1-15. All of its judges who were alive and on active
duty in 1879, except Goldschmidt who became a professor in Berlin, were assigned to
judicial office in the Reichsgericht. Lobe, Fiinfzig Jahre Reichsgericht, 337-38.
"° Adolf Lobe, Fiinfzig Jahre Reichsgericht (Berlin und Leipzig, 1929), 21.
51 More precisely, the requirement was that if one civil senate wished to deviate from
the decision of another civil senate or of the combined civil senates, then all the civil
senates were to be convened. A similar provision applied to divergences between the
criminal senates. Gerichtsverfassungsgesetz of 1877, art. 136 ( 137 in the original text
of the law but since renumbered ) .
52 Nineteenth century legislation in Prussia for a time ( 1836-1856) provided for
convocation of the plenum when a single senate wished to depart from its own prior
decisions, but this provision was repealed. The drafting commission that prepared the
statute of 1877 expressly declared in its published motives that art. 136 was not meant
to go so far. Schultzenstein, "Ueber die Einheit der Rechtsprechung," 18 Zeitschrift fiir
deutschen Civilprozess, 88, 92-97 ( 1893 ) .
The device of the plenum went back to the old Reichskammergericht. Above, Chapter
IV, sec. 7a, note 15.
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for resolving potential conflict between the chambers of the Court of
Cassation. 53 In order to comply with this mandate the Reichsgericht of
its own volition set up central records of decisions rendered, purely
internal precedent books.54 More important was the "horror of the
plenum" that soon developed. Plenary sessions were a time-consuming
interruption to the ordinary work of the court. Various evasive tactics
were devised to avoid them, but the surest way was for judicial opinions
to demonstrate, by careful analysis of prior decisions, that their "con
trolling" reasons did not conflict with the reasons about to be adopted
in each current case.55
These measures were introduced in a court that accepted the tradi
tion, already well established in Germany, of the fully reasoned, dis
cursive opinion. The style of opinion-writing that the Reichsgericht
adopted was thus totally different from the laconic single-sentence-with
whereas-clauses that had come to prevail in France. As in French
opinions few facts were disclosed, often none at all. The language was
stiff and formal, but the relevant legal rules were expounded and
explained in reasoned argument. The whole format expressed the role
that judges had acquired as partners in the enterprise of clarifying and
perfecting learned doctrine. Opinions tended to be long. Citations to
the authors abounded, and their views were painstakingly analyzed.
Respectful attention was also given to court decisions. Before 1900
most of the substantive law applied by the court was derived, not from
national legislation, but from the divergent legal systems of the German
states. No rules regulated the weight to be given the decisions of the
state high courts, but in searching out rules of local law the Reichs
gericht treated these decisions as authentic sources, citing, discussing
and often relying on them.56
.. The president of the Court of Cassation was given discretion to call a plenary
session "when the case presents a question of principle or its solution would be
susceptible of causing a contrariety of decision". Above, Chapter V, sec. 3, note 15 .
.. Schulzenstein, 1 8 Zeitschrift fiir deutschen Civilprozess, 88, 126.
65
Schulzenstein, cited in the previous note, discusses ( pp. 1 19-3 5 ) the horror pleni
and various devices used to evade the statutory requirements for convoking the plenum.
Later accounts are given by H. von Weber, Rechtseinheit und Rechtsprechung (Tiibin
gen, 1929 ) , 7-11 , and Ernst-Walter Hanack, Der Ausgleich divergierender Entschei
dungen in der oberen Gerichtsbarkeit (Hamburg-Berlin, 1962 ) , 26-30, 290-313.
•• In the first volume of the semi-official series of Reichsgericht reports, beginning
in 1 879, there were opinions in 158 cases, of which 27 cited prior decisions, some of
them whole clusters of decisions. The decisions came not only from the high state
courts but the High Commercial Court, predecessor of the Reichsgericht. Decisions
from both sources were not always followed, but most commonly they were used to
support the Reichsgericht's own conclusions. Sometimes the court added the comment
that it was "in agreement with" or "adopted" the prior decisions: e.g., 1 R.G.Z. 1 1,
24, 127, 141, 288, 304 ( 1 879-1882 ) . It is interesting to note that, though the French
Court of Cassation has apparently never cited any of its own prior decisions, the
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As the court built up its own store of reported decisions, opinions
referred increasingly to them. Within the .first six years, by 1885, such
references had become numerous, though they were outnumbered still
by references to learned authors.57 Citations of prior cases usually took
the inconclusive form: "compare" (such and such decision) . But they
were often reinforced by additional statements : "as the Reichsgericht
has already declared," or "the court has recognized in several cases"
( citing them) . Even unpublished decisions were cited and relied on by
citations to the court's own official .files. 58 This practice, which the court
continued to follow in later times, would be thought by most American
courts to go well beyond the call of duty and indeed to take some
litigants unfairly by surprise.59 It suggests at least how earnestly the
court sought continuity in its decisions. Within the first six years there
were a few examples of express overruling-oblique testimony to the
force that prior decisions were otherwise felt to have. 60 Earlier cases
were distinguished on the ground that their facts were different, though
it is true that no effort was usually made to explain what the differences
were. 61 The court was sharply aware of the distinction between "inci
dental" statements and "decisive reasons. " This distinction was most
used to avoid calling the plenum, but it was also used in analyzing
lower court decisions where this motive could hardly operate. 62 Earlier
Reichsgericht did not hesitate to cite and rely on them in cases arising in the Rhine
land, then governed by the French Civil Code: e.g., 10 R.G.Z. 275 at 278; 1 1 R.G.Z.
173 at 174, 347 at 348; 12 R.G.Z. 3 1 3 at 3 1 5 ( 1883-1884) .
(Decisions of the Reichsgericht in Civil Matters, Entscheidungen des Reichsgerichts
in Zivilsachen ( Leipzig, 1880- ) , will be cited hereafter in the German style
R.G.Z., preceded by the volume number.]
67
A routine check of the opinions in volumes 10 through 14 of the Reichsgericht
series ( decisions rendered between 1882 and 188 5 ) revealed that out of 600 opinions
reported, 84 contained references to prior Reichsgericht decisions. Often a single
opinion would cite not one but several. But certainly the citations of treatise writers
were much more numerous.
58
10 R.G.Z. 273 at 274; 1 1 R.G.Z. 65 at 90, 91 at 98, 334 at 338; 12 R.G.Z. 45
at 46, 256 at 258; 1 3 R.G.Z. 433; 14 R.G.Z. 1 68 at 171.
.. This might well be the case in Germany as to most lawyers and litigants, who
have no ready access to the court's records but presumably would not be true as to
the small group of advocates who were authorized to practice before the Reichsgericht
and who had not only access to the files of the court but close personal relations with
the judges. In the early 1900's this group was amazingly small-20 or 21 lawyers.
Lobe, Fiinfzig Jahre Reichsgericht, 206-15. The present supreme court of West Ger
many, the Bundesgerichtshof, preserves this monopoly of pleading before it for an
extremely small group--in 1964 a total of 23 lawyers eligible to appear before 103
judges. Handbuch der Justiz, 1964 (Hamburg) , 2-3. This feature of present day prac
tice is discussed by Kaplan and von Mehren, 71 Harv. L. Rev. 1443, 1458-59 ( 1958 ) .
00
1 0 R.G.Z. 2 7 1 a t 273, 350 a t 3 5 1 ; 1 1 R.G.Z. 1 1 1 a t 1 14; 12 R.G.Z. 7 0 a t 74,
147 at 148.
1
• 1 1 R.G.Z. 23 at 24, 29, 65 at 90.
•• The distinction between "incidental" statements ( beilaufig, nebenbei, gelegentlich)
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cases that contained broad statements were said to be explainable on
some narrower ground.63 Prior decisions were reconciled, despite appar
ent conflict, by reading their language as a whole in the light of the
problems presented. 64
The Reichsgericht thus equipped itself with the essential elements
of a case-law technique. It had begun its work under a double mandate.
Like all other courts in Germany it was required by the Code of Civil
Procedure of 1879 to incorporate in its judgments the "controlling"
reasons. The special statute that created the court also imposed on each
senate a duty not to deviate from another senate on a "question of
law" without the sanction of the whole assembled court. The combined
effect of the two provisions was to compel analysis of reasons announced
in earlier cases and the extent to which they had "controlled." But
the court from the outset went well beyond its mandate. The law it
was given to administer already had a large case-law content. To
manage it effectively these trained and careful judges might well have
developed such analytical techniques even without the special com
pulsions that were imposed on the court by its charter. Their use of
these techniques was not advertised at the time and in fact was hardly
noticed; theorists were more concerned with ultimate questions such as
the sources of law in Germany and the identity of the law-makers.
Behind a high facade of elaborated doctrine, baroque in its ornamenta
tion, the Reichsgericht judges had rapidly developed some case-law
skills that would in due course prove useful.
Thus for two decades before 1900, when the new Civil Code took
effect, German lawyers had before their eyes the example of a large,
highly trained collegiate court with a nation-wide j urisdiction and con
siderable experience in administering case law. It had been founded,
not as a repressive measure to subdue a distrusted judiciary, but as an
instrument of a newly created national state, an expression of faith in
the nation's future, an advance agent of legal unification. It had high
prestige from the outset, though this partly reflected the rising prestige
of German high courts as a whole. But neither the Reichsgericht nor
and "decisive reasons" appears in 10 R.G.Z. 245 at 247; 1 1 R.G.Z. 387 at 389; 14
R.G.Z. 46 at 51-52.
Reviewing all the reported lower court decisions on a disputed doctrine, the Reichs
gericht declared in 1 1 R.G.Z. 148, 1 5 1-52, that only three had adopted it in its
"decisive reasons" and a fourth had asserted it "incidentally." In 12 R.G.Z. 254 at 256
the Reichsgericht said that "a high court judgment deciding this question in its purity
and sharpness does not seem to have been published as yet" and that in a Prussian
case referred to the "decisive ground" was different.
•• 1 1 R.G.Z. 4 1 5 ; 1 2 R.G.Z. 27 (footnote by the judges who had edited the volume ) ;
1 3 R.G.Z. 2 5 6 at 2 58.
•• 1 2 R.G.Z. 123 at 125; 1 4 R.G.Z. 80 at 81-82.
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the other high courts had as yet been launched on an independent
career. In a sense they had lost ground, for the ambitious effort to
organize and clarify German law had called for services that courts,
unaided, could not supply.
2. The Pandectist System
In following the progress after 1 800 of efforts to organize German
law one has the strange sensation of observing a great wheel loaded
with human passengers, revolving slowly but inexorably so as to bring
them back to their starting point. The wheel was to spin off in new
directions after 1900, when the new Civil Code took effect. During
the intervening century ( 1 800-1900) the ascendancy of academic jurists
was re-established more firmly than ever before, the heavy deposit left
by three centuries of German experience was largely sloughed off, and
a great conceptual system was constructed-a system that seemed all
the more pure and all the more valid because it was based on a redis
covered Roman law. This was the Pandectist system, so-called because
it rested mainly on the principal available source of classical Roman
law, the Pandects ( i.e. , the Digest) of Justinian.
The turn of the wheel, in truth, was not inexorable. One can
imagine various points of exit for the considerable group of passengers
-expert lawyers who devoted themselves methodically to the study
of German law. The academic profession had by no means fallen into
decay, and for a time into total eclipse, as it had in France. In the
early nineteenth century there were men at hand who were fully pre
pared by training and by their own conviction to promote a program
of codification. A national code was as yet beyond reach as the hopes
for political unity, stimulated by the contests with Napoleon, receded
after his defeat. But regional codes were not out of the question. Prussia
and Bavaria already had them, Austria acquired one in 1 8 1 1 and
Saxony in 1863. The objectives and methods of the leading German
theorists might have been very different if their main attention had
been focused on codes-perfecting their language and using them as
media for the exchange of ideas with the ultimate object of unifi.cation. 1
There was one major change that in retrospect does seem to have
been inevitable, a rejection of the postulates of the eighteenth century
natural lawyers. The critique of Kant had shown the naivete of the
moral ideas that formed the keystones in their structures. Bentham was
well known in Germany, but there were others beside Bentham who
1 A suggestion of this sort appears in Landsberg, Geschichte der deutschen Rechtswis
senschaft ( vol. III of series with same title, by Stintzing) III, part II, 82-83. [This
volume hereafter cited as Landsberg, D.R.W.}
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rejected the social mathematics of the natural lawyers and their logic,
suspended from axioms. Empiricism was in the air, observation was
called for. Progress in historical studies brought wider perspectives and
fostered skepticism. Decades were to pass before German lawyers shook
off the habit of deriving results from "the nature of the thing" ( die
Natur der Sache) , but universal propositions whose only source was
introspection not only lost their appeal but inspired an active hostility.
The dwindling authority of natural law might have brought, instead,
a shift to localism. In the systems in force in the German states there
was more than enough law for expert lawyers to cope with, especially
as decisions of regional courts of appeal b egan to be reported in
increasing volume. There were in fact numerous authors who wrote at
length on the law in force in the separate states. 2 This work was needed
and useful; much of it attained high quality. If energies had been
diverted in these directions, rather than to the perfection of the
"common" law, Roman law studies might have been reclaimed by
historical scholars and antiquaries who followed the example of the
French sixteenth century humanists in disclaiming responsibility to the
society of their own time. This dispersal of effort did not occur. Per
haps it could not have satisfied current needs and ambitions. But if
any single person prevented it from occurring, that person was Savigny.
The influence of Savigny was so enormous and has been described
so often that only a sketch will be attempted here. It was due not only
to the power of his intellect, his aristocratic birth and bearing, the key
positions that he held (professor in the University of Berlin, later
Prussian minister of legislation) , but above all to the timeliness of the
ideas he advanced. He is most often remembered in the outside world
for his theory that law is the product of the Volksgeist, embodying the
whole history of each nation's culture, responding to organic processes
of growth in society itself, and reflecting inner convictions that are
rooted in common experience. These contributions to sociology have
been sufficiently criticized. 3 One of his immediate objectives has already
been mentioned, to postpone attempts to codify; in this respect his
influence was decisive. His reasons for postponement included not only
the effect of a code in arresting processes of organic growth but the
deficiencies of German lawyers and even of the German language.4
• The literature published prior to 1886 is listed by Kraut, Deutsches Privatrecht,
9 1 -92.
• They are analyzed with full commentary and references by Julius Stone, Social
Dimensions of Law and Justice ( Stanford, 1966 ) , 101-06.
• These deficiencies were described by Savigny, Vom Beruf unserer Zeit, 28-31
( paging of 1840 edition) , though surely if German legal science were compared with
that of any other country in the world at the time, his charges were greatly exaggerated.
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His program, essentially, was a call to arms for a two-front campaign
to recreate the nation's past and to perfect the method of German legal
science. Success in each would promote the other.
To most scholars of his time, and to others as well, this program
had a powerful appeal. It included a rejection of natural law styles
of logical demonstration which had degenerated, many thought, into
sterile exercises. It was to be a national movement, though its national
ism was not narrowly conceived, and it was proposed at a time when
liberation from foreign rule was releasing the forces of German
patriotism. The campaign on both fronts was to be conducted with the
weapons of scholarship; expert jurists were to be the spokesmen of the
Volk in transmuting its convictions into law. But others besides lawyers
were to be enlisted. Savigny had many ties with the larger world of
scholarship, with historians, linguists, and intellectual leaders like
Goethe. He was familiar with and encouraged the promising work
already begun in German legal and institutional history. His theories
of the Volksgeist no doubt added some strains of mysticism and roman
ticism that suited the mood of the times. But quite without them, the
substance of his proposals offered twin objectives that many of his
generation were ready and eager to pursue. 5
The strange contradiction has been often noted that in order to probe
the spirit of the German Volk Savigny went straight back to Roman
law. 6 In fact he had already marked out the course that he recom
mended to others by his book on Possession, first published in 18 03 .
This work is remarkable for its order, clarity, and logic but also for
its omissions. There was not a whisper of the Volksgeist, no social o r
economic theory, no combing the record o f German historical expe
rience. The history that for him was relevant was the history of a
concept, as it evolved in Roman law. Around a central, ordering prin
ciple-possession as a manifestation of human will-the solutions
found in the classical Roman law texts were assembled in a complete,
closed, and gapless system. The literature of the centuries intervening,
from the glossators onward, was taken into account but only as it
clarified the concepts accepted and used by Roman jurists. These were
the imperatives that Savigny substituted for the postulates of the natural
lawyers.
• In the immense literature on Savigny I have found most useful Wolf, Grosse
Rechtsdenker ( 3d ed., 195 1 ) , 464-535; Wieacker, P.R.G., 2 17-38; Landsberg, D.R.W.,
III, Part II, 186-253; and Wolfgang Kunkel, "Savignys Bedeutung fi.ir die deutsche
Rechtswissenschaft und das deutsche Recht," 17 Juristenzeitung 457 ( 1962 ) .
• For example, Wolf, Grosse Rechtsdenker, 494-95; Stone, The Province and Func
tion of Law, 429.
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It was this famous book that served as the model and inspiration
for Savigny's immediate followers:
For decades thereafter it was taken for granted that every first
class romanistic monograph must present one, or at least some,
central ideas under which the whole of the source material could
be arranged without gaps and so far as possible without contra
dictions. To the discovery of such central ideas in each legal insti
tution-not so much for the legal system as a whole-endless
effort and inquiry and enormous ingenuity were devoted. It was
firmly believed, almost a priori, that such central ideas could be
found. 7
For more than two decades Savigny himself was diverted into a clif
f erent kind of historical study-his monumental reconstruction of the
surviving sources and the environment of the medieval doctors of
Roman law. Savigny' s own System, employing on a broader scale the
styie and method of his book on Possession, was begun late in life, did
not appear until the 1840's, and was not completed. But long before
this his powerful and ordered intelligence, his enormous prestige, his
influence over decades on his students, and his own achievement in
scholarship had left a lasting impression. One cannot be sure that the
main course of events would have been much different if he had never
lived. But like other great and influential men he identified the needs
and desires of his time and then, by persuasion and example, showed
the way to satisfy them.
It seems clearer now than it did then that the mystical conception
of the Volksgeist-the slowly evolving collective mind that summed
up the nation's experience-served again as a protective fog, shrouding
the continuities in the work that the j urists were actually doing. The
j urists themselves were not distracted. They were not psychologists, still
less were they students of group dynamics. Neither were they sociol
ogists, devoted to the use of empirical methods; when Ehrlich much
later argued for study of "the living law" as revealed in society by
conduct, he directed his most bitter attack against the "mathematics of
concepts" that Savigny's followers had fashioned.8 These followers did
consider themselves historians and are now commonly described as a
' Landsberg, D.R.W., III, Part II, 195.
Eugen Ehrlich, Fundamental Principles of the Sociology of Law (New York, 1936),
319-40. This work was first published in 19 13, though Ehrlich had raised similar
issues earlier. Speaking of Savigny's book on Possession, he said (p. 320): "It would
be a difficult matter to find a book of equal influence in the monographic literature
not only of Germany but of the whole Continental common law. . . . It is the true
Programmschrift (program statement) of the Historical School for practical juristic
science."
8
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major branch of the historical school. Some time elapsed before the
narrowness of their historical vision was fully disclosed. Then a great
battle was j oined between two branches of the historical school, the
Romanists and Germanists, the latter protesting that German history
had been neglected, as it had. What was occurring in fact was another
reception of Roman law, the last in the series that had occurred in
Germany during the previous 500 years. But the wheel had not come
back to its starting point. The Roman law now being received was a
nineteenth century reconstruction. It was filled with new content, some
of which was borrowed from Germany's own past.
The debt that was owed to Germany's past was not acknowledged,
for the borrowing was mainly from the natural lawyers, whose styles
of deductive reasoning had become anathema. The higher synthesis
constructed by the eighteenth century lawyers had not "fallen from the
sky" like the French Civil Code, 9 nor was it merely the product of intro
spection. It rested on German experience and was merely one stage in the
continuous effort to organize the disparate elements of German law;
the inheritance from Rome was also an essential component. It would
have been surprising if the concepts so painstakingly analyzed and
refined by the natural lawyers had been wholly scrapped when the
search for more perfect systems of order was directly focused on
Roman law itself. The concepts themselves certainly were not scrapped.
They were constantly used, were smuggled into the Roman law texts,
and by virtue of this disguise acquired a greater authority. The Pan
dectists, then, to an important degree were "crypto-natural-lawyers"
who carried forward without interruption the prolonged German striv
ing for system.10
In reconstructing the ancient past, much was also injected that was
strictly contemporary. This was almost inevitable, given the objectives
of the enterprise. The Romanist followers of Savigny were not merely
antiquarians, though they had fully mastered the Corpus Juris. For
Savigny himself history and "legal science" were opposite sides of the
same phenomena; they could "no more be separated than light and
shadow."11 He was drawn to classical Roman law not only by his
• The phrase is that of Planiol, describing the attitudes of early French commen
tators. Traite Elementaire de Droit Civil ( 2d ed., 1901 ) , I 43.
10
Wieacker, P.R.G., 228-30; A.B. Schwarz, "Zur Entstehung des modernen Pandek
tensystems," 42 Z.S.S. ( rom.) 578, 585-610 ( 192 1 ) ; Andreas Schwartz, Rechtsgeschichte
und Gegenwart (Karlsruhe, 1960 ) , 98-103.
11
Quoted by Landsberg, D.R.W., III, Part II, 192, and Walter Wilhelm, Zur
juristischen Methodenlehre im 19 Jahrhundert ( Frankfurt a/M, 1958 ) , 17. The latter
study describes most revealingly (pp. 17-69) the limitations of Savigny's inquiries,
his increasing concentration on juristic logic derived from the essences of legal "insti
tutions," and the impetus he gave to the drive toward conceptual jurisprudence, which
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admiration for antique culture and his belief in the continuity of his
torical experience, but because he believed he could find in the classical
jurists an ordered system of ideas. To him the clarity and internal con
sistency of these ideas offered the greatest hope for rapid improvement
in German legal method. But on this voyage of discovery the explorer
was forced to supply much of his own equipment. In describing their
own conceptual apparatus the Roman classical jurists had been extra
ordinarily taciturn, since their attention had been concentrated on
specific problem-solving. The objective now was to find and unveil an
ideal system that Roman jurists 1600 years before had themselves not
tried to articulate and that would also serve the needs of nineteenth
century Germany. The experience and recurring problems of nineteenth
century Germans were imported into the system as its outlines became
more precise and refined in the work of Savigny' s followers. The system
purported to be drawn from Justinian's Pandects, but the aim, as its
authors themselves declared, was a modern legal science. They wanted
a system perfectly suited to resolving all problems that a mature society
could present.1 2
As time went on this universe of concepts began to seem to its
admirers not only complete but self-sufficient. Contemporary conduct,
depicting the "inner convictions" of the Volk, had early dropped from
view. Ethics and explicit value judgments had gone out with natural
law. Even the Roman law texts from which the concepts had been
drawn were treated more selectively. They receded to an outer fringe,
where they served more as flying buttresses to maintain the firmness
of the main structure. More and more attention was devoted to the
upper reaches of the superstructure. Emphasis shifted from monographs
on specific topics to comprehensive treatises, fitting and extending con
ceptual girders at high levels of generality. "Concepts were labored
over, to be got into the broadest terms men's minds might reach, for
was carried to extremes by his followers. The remaining chapters of this excellent
study trace the influence of his method on other nineteenth century thinkers, especially
in public law.
12
This point, which has been made by many, was well stated by Ehrlich, Funda
mental Principles of the Sociology of Law, 338-39: "No doubt the pandectists of the
historical school endeavor to state every proposition in the form in which it was to
be valid according to the law of Justinian. But their very statement was a construction
of it. Every word they employed was not used with reference to the Roman situations
but was adapted to modern German relations. In all these respects they were children
of their time, and-a fact that is still more significant-they were the heirs of the
practitioners from the eleventh to the eighteenth century. . . . Their system was not
an historical presentation of the law of Justinian, but a picture, clumsy, schematic and
imperfect though it was, of the legal organization of a modern society. At the same
time, thanks to their Systematik, they arrived at a system of doctrine that was utterly
foreign to the doctrine of the Romans. . . .''
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system's sake. The edges of definitions were stated and taped with the
explicit precision of a tennis court. " 13 There were to be no gaps.
Increasingly it seemed that legal problems could be resolved by simple
subsumption under categories, with a rigorous exclusion of moral judg
ments and with no concern for consequences to those affected by the
rules. Decades were required for the system to be perfected and for
these attitudes to harden. The end result has been well described as
"scientific positivism."14 Instead of legislation, sanctioned by the power
of the political state, the academic profession transferred its allegiance
to the categorical imperatives that its own efforts had created.
For the Pandectist system in peculiar degree was a product of
academic minds. Savigny hoped that the cause of legal science would
be advanced by a learned judiciary, but he rarely cited any German
judicial decisions.15 Later authors did comment on judicial decisions;
this was especially true of Windscheid. Many of them, including
Savigny himself,16 participated as members of faculty courts in drafting
decrees after Aktenversendung. But most of the leading Pandectists
were not concerned with the particularities of legislation in the German
states ( Dernburg was an exception here) or with the contributions of
the learned courts, except as they fitted into and lent support to their
system. One of the grievances that was to be most strongly expressed
by their critics was the remoteness from the day-to-day needs of judges
and practitioners of a conceptual system that had been designed to
meet those very needs.17
Not all academic lawyers accepted and used the Pandectist system.
It was ridiculed by Ihering, who had earlier proved his own expertise
in its methods. 18 It was rejected or disregarded by great historical
13

Karl Llewellyn & E. A. Hoebel, The Cheyenne Way (Norman, Okla., 1941) , 3 1 1 ,
Landsberg, D.R.W., III, Part II, 587 ff.; Wieacker, P.R.G., 253-56; Wolf, Grosse
Rechtsdenker, 584-88.
"' Vom Beruf unserer Zeit ( 3d ed., 1840) , 79 speaks of the need for dose ties
between courts and legal theorists as "the only means to attract able men to the
judicial career," so that a judicial career would acquire "a scientific character and
become of itself a means of training," and would be "a free and respected occupation."
Koschaker, Europa und das riimische Recht, 256, states flatly that Savigny never
cited a court decision, but instances can be found, perhaps twenty out of thousands
of citations: System des heutigen riimischen Rechts (Berlin, 1840-1849) , V 297, 436;
VI 401-06; VIII 154, 278, 280, 303, 308, 329 , 345, 355, 3 59.
18
He himself drafted 138 decrees as a member of the Berlin law faculty, which
acquired the power to act as an Aktenversendung court in 1811 on Savigny's recom
mendation. Landsberg, D.R.W., III Part II, 198.
11
Koschaker, 256-59 and Hermann Kantorowicz, "Was Ist Uns Savigny ?," Recht und
Wirtschaft, 1912, 47 and 76 repeat such charges, which had been made earlier by
others.
"' Rudolf von Jhering, Scherz und Ernst in der Jurisprudenz, first published under
the author's name in 1884 but containing a series of letters with the same theme that
1
4
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scholars who gave undivided attention to the records of the past in
Roman, canon, and German law-such men as Mitteis, Friedberg,
Brunner, Stobbe, Gierke, and many others. Their immense achievement
placed Germany in the front rank of historical scholarship and realized
in a very different way the hopes that had been stirred by Savigny' s
manifesto. Yet even a leading Germanist like Gierke, when he wrote
on issues of private law, borrowed the conceptual apparatus of the
Pandectists and gave supplements or correctives only in detail.19
Several causes combined to radiate Pandectist methods of analysis far
outside the cloisters in which they had originated. One of these was
the existing vacancy that they helped to fill. They were intended to be
and were in fact an agent for unification in a society that was still
divided politically but was bound together by a common language and
culture and a growing sense of a common destiny. Lacking a national
code and (until 1879 ) the unifying influence of a central court with
a generalized and nationwide jurisdiction, Germans could look to the
"heavenly city of juristic conceptions" as Frenchmen could gaze with
pride and admiration on Napoleon's Code. The heavenly city had been
made in Germany, by German jurists to serve the needs of their own
nation, though it was also invested with the authority of the Roman
law from which it had been at least nominally derived.
The eventual triumph of the Pandectists was due even more to their
own self-imposed limitations. They were concerned almost exclusively
with private law, as Justinian's Pandects had been; they could pursue
their work in relative peace, untroubled by the surrounding turbulence
over the limits and purposes of governmental action. From their own
analysis the Pandectists excluded all explicit value judgments and
abstained from conscious weighing of competing social interests. But
this had the positive advantage of casting them in the role of politic�!
neutrals. The German nineteenth century was sufficiently troubled by
political and social conflict so that these very disclaimers of responsi
bility, for which they were later reproached, gave their product at the
time an added attraction. As in medieval Italy, where there was even
greater need for trustworthy neutrals, the neutrality of the jurist could
be assured by an intricate, technical and impersonal system that pur
ported to exclude subjective judgments. For courts whose relations
with political superiors were as yet uncertain, recourse to the Pandectist
system defined and narrowed judicial power and thus justified and
had been published anonymously between 1861 and 1866. Landsberg, D.R.W., III,
Part II, 808.
19
Wieacker, P.R.G., 267-69.
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reinforced claims to judicial independence. 2 0 In committing themselves
to its relentless logic courts did not hamper but rather promoted the
progressive forces of the time. The Pandectists disclaimed philosophy,
as they disclaimed so much else, but at the core of their thinking were
theories of individualism-free contract, protection of private owner
ship, maximum scope for individual self-assertion. These theories could
have a special appeal for members of the middle class from which the
judiciary was increasingly recruited. 2 1 To many it must have seemed
that the Pandectists' ideal system of private law, designed to work auto 
matically, promised a release of private energies as did the economists'
ideal market. The social debris and conflict caused by advancing indus 
trialism could be disregarded by a pure science of law if it left the
way clear for the powerful forces that were promoting economic
growth. 22
The ascendancy of academic jurists, which had been established more
than 200 years before as a by-product of the reception, was made more
secure as the nineteenth century progressed. It was achieved gradually
over decades and of course was not complete. There were masses of
local rules that the Pandectist system did not displace-expressed in
statutes, in a few states in comprehensive codes, in court decisions, or
in older sources of local law. But more and more the logic and vocabu
lary taught in the schools became common coin for German lawyers.
Many expert and devoted men had labored to construct the system.
They had persisted despite rumblings of discontent and the ridicule
or hostility of some academic colleagues. Their product could not have
been accepted to the degree that it was if it had not coincided in so
many ways with the needs and dominant trends of the time. But it
should be said that its triumph was at least equally due to the care,
precision and thoroughness with which the work was done. When
looked at now, a hundred years later, it has the perfection of a still-life
in which dream figu res appear from another world, with all motion
suddenly frozen. Despite this remoteness and unreality, despite every
thing else that has been said against it, one can still look at it with
admiration as one of the great achievements of the human intellect.
The culmination came with Windscheid, whose three-volume hand
book of Pandektenrecht appeared in stages between 1862 and 1 870. 28
"' Wieacker, P.R.G., 257-58 develops these ideas in a different and more interest
ing way.
21
Dohring, Geschichte der deutschen Rechtspflege, 74-75; Albrecht Wagner, Der
Kampf der Justiz gegen die Verwaltung in Preussen (Hamburg, 1937), 40-48, 127-33 .
22
Wieacker, P.R.G., 260-61.
23
Biographical data, with evaluations of Windscheid's work and influence, appear in
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The influence of this book can only be compared with that of the
Accursian gloss in medieval Italy. Indeed its function was similar. It
was a great work of summation, extracting from a great accumulated
mass of legal literature the useful and important ideas, discarding the
irrelevant or out-of-date, and condensing into highly usable form the
intellectual product of earlier decades. As with Accursius, the chief
merit of Windscheid was not his originality. "He was no leader or
prophet . . . merely first among equals"; 24 but in the range of his
influence he was indisputably first. His Pandects were adopted as the
statute law of Greece. They were and still are the primary source both
in and out of Germany for those seeking access to Pandectist learning.
Windscheid' s concern for the needs of practice and his numerous
references to court decisions made his book useful to practitioners as
well. In the seven revised editions that he published before his death
in 1892 he constantly added new material and gave respectful attention
to the views of others. He had an objective, precise, and discriminating
mind which ranged over all important areas of private law and
assembled it all in an intricate, complete and ordered system. It was
indeed a monument.25
An even more lasting monument was the national Civil Code which
took effect on January 1 , 1900. The Code was prepared with utmost
deliberation. 26 A preliminary draft of a general law of obligations had
been drawn up in 1865 by a commission that had worked for four
years. In 18 74 , three years after the new Reich was organized, planning
began for a code drafting commission, which began its meetings in
188 1 and then worked intensively for six years. Of its eleven members
only four were professors, but one of these was Windscheid. In this
First Drafting Commission his influence was commanding. The j udges
and lawyers who formed a majority had all been trained in the Pan
dectist system and were intimately familiar with Windscheid' s writings.
When the first draft, accompanied by the Commission's Motives, was
published in 1887, a storm of criticism broke out, much of it directed
Wieacker, P.R.G., 262-63; Wolf, Grosse Rechtsdenker, 584-613; Landsberg, D.R.W.,
III, Part II, 854-65.
•• wolf, 588.
"' It is interesting to note that Eugen Ehrlich, who went as far as anyone in denoun
cing "pandectology," expressed regret that he and others had spoken so harshly. "I
would be true especially to the memory of Bernhard Windscheid. In my youth I
studied his writings with great enthusiasm, and if I and others who are pressing
forward with me have gone beyond him, we are indebted to his teachings for it."
Fundamental Principles of the Sociology of Law, 340.
26
The history of the drafting process is given by Wieacker, 279-84, and Maitland,
"The Making of the German Civil Code," Collected Papers ( Cambridge, Eng., 191 1 ) ,
III 474.
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at the abstractness and formalism that Windscheid had contributed.
For three years the text was debated and defended; then in 1 890 a
Second Drafting Commission set to work. It made many changes
during five years of study. Windscheid was not a member of this
Commission, and he did not live to see the final text, which was
approved by the legislature in 1896 with its effective date postponed
to 1900. This prolonged study brought to bear in a collective effort the
trained legal intelligence of Germany. It somewhat diluted but could
not efface the personal influence of Windscheid. More than this,
through a deliberative process as extensive as it could well be, the
nation adopted and embodied in a code the methods and the instru
ments of cerebration that Windscheid had best exemplified.
The structure and style of the Civil Code clearly mark it as the
ultimate triumph of the Pandectists. It opens with a General Part that
arches over the whole, cast at the highest level of abstraction. It then
proceeds through descending levels of generality-all obligations, then
contractual obligations, then particular contracts and noncontractual
obligations, and so on. These provisions all interlock and all must be
constantly kept in mind. The language is in effect copied from Pan
dectist textbooks, though extremely condensed; it is a special language,
artificial and refined, and is used throughout with rigorous consistency.
Intelligibility to laymen could have been no object. It was addressed
to lawyers, for whom each key word should strike a chord resonating
back on their own well-tempered scale. Regulation in detail was rarely
attempted. The bias of the draftsmen and their faith in the results
already achieved led them repeatedly to prefer general over more
specific language. Furthermore, they were well aware that some scope
was needed in interpretation and that problems would arise in forms
not precisely foreseen. But for all such problems the Code should
provide answers when read against the great accumulated reservoir of
doctrine which the Code expressed in shorthand.
One can at least guess at Windscheid's view on the role of judges
under a properly constructed Code. When confronted with legislation,
Windscheid said, the judge should seek out the meaning of "the legis
lator," following the logic of the text and considering its purposes
only to iill out thoughts incompletely expressed. Above all the judge
should not claim any powers in law creation, for this would undermine
the security of the legal order. 27 At his death in 1892 there were some
students of legal method who did not share these views. A concerted
revolt against them began almost as soon as the Code took effect. But
"' Wolf, 611.
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the issues were not to be resolved through debates over legal method.
The certitudes on which the edifice rested were to be shattered soon
by economic catastrophe.
3. The Flight into the General Clauses
The Civil Code contained several clauses cast in very general terms.
The principle of illegality, whose outer limits are difficult enough to
define in any developed legal system, was left at large with the state
ment: "A legal transaction that offends against good morals is void." 1
A generalized restraint on the exercise of rights solely "for the purpose
of injuring another" cast a penumbra of shadow over all areas regu
lated by the Code, blurring contours that the draftsmen had striven to
define with such precision. 2 In some specific areas, phrases were used
that provided an open invitation to free interpretation, such as the
"weighty ground" (wichtiger Grund) that would justify termination
of certain specified types of contracts. 3 There were two other clauses
that had not attracted much attention in the drafting process:
Article 242. The obligor is bound to carry out his performance
in the manner required by good faith with regard to prevailing
usage.4
Article 826. Whoever causes injury to another intentionally, in
a manner offending good morals, is bound to repair the injury.
For a time it seemed that the future was brightest for article 826,
a tort clause located in the Code section on "unlawful acts." The Code
had been in force scarcely more than one year when the deficiencies
of its tort provisions became apparent. A case decided by the Reichs
gericht on April 11, 1901, arose out of the competition between steam1

Art. 138.
Art. 226: "The exercise of a right is not permissible when it can only have the
purpose of inj uring another." This carefully limited language, requiring that the motive
"can only" be inj ury to another, has helped to defeat the great expectations held by
many for this clause. In effect it has been swallowed up by articles 826 and 242
( quoted below) , though it no doubt promoted the vast expansion of these two articles
by its very presence as part of the Code's superstructure. In some fringe cases article
226 has proved useful, as in 72 R.G.Z. 251 ( 1909) , where it was used as the basis
for an inj unction awarded a son against his father, who had threatened to shoot the
son if he trespassed on the father's land to visit the grave of defendant's wife (plain
tiff's mother) .
• Article 626 ( employment contracts), article 671 (mandate), articles 7 12 and 72 3
( partnership).
• A similar test of "good faith with regard to prevailing usage" was used in article
157 as a standard for interpretation of contracts. In this account little stress will be
placed on article 1 57 becaus·e of its narrower scope (article 242 governs the perform
ance, not merely of contracts, but of all obligations) and its relatively limited influence.
"V erkehrssitte" has been translated here as "prevailing usage" since a literal trans
lation, "the usage of commerce," seems much too narrow. Other translators have sug
gested "common," "ordinary," and "existing" usage.
2
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ships and sailing vessels for the carrying trade with Australia. Defendant
steamship company sought to persuade the operators of sailing ships
to abandon their shipments to Brisbane, Australia. When persuasion
failed, defendant put pressure on shipping agents by threatening to
charge their customers higher freight rates if the agents continued to
arrange shipments by sailing ships to Brisbane. Plaintiff, a shipping
agent, was notified that one of his customers would be "asked" not to
employ plaintiff's services further if plaintiff continued to book cargo
on sailing ships. Plaintiff sought an injunction against these threats of
price discrimination and boycott, but faced the difficulty that the basic
tort clause ( article 823) did not protect an interest in profits not yet
acquired against threats of future interference. The Sixth Civil Senate
of the Reichsgericht in a long opinion fell back on article 826 :
The standard for the concept of "good morals" must be drawn
by the judge from the ruling conscience of the people, "the feel
ing of propriety of all fair- and right-thinking people."
The court conceded that in some commercial circles such competitive
practices were widely used, even by honorable business men. But article
826 imposed a higher standard and provided protection "against misuse
of economic freedom through profit-seeking exploitation and through
oppression of others." 5
An important feature of this decision was its award of injunctive
relief. Article 826 spoke only of "reparation" ( Ersatz) . In concluding
that injuries merely threatened could be enjoined, the Sixth Civil
Senate of the Reichsgericht cited and relied on two pre-Code decisions
of the Second Senate in cases that had arisen in Baden, then governed
by the French Civil Code. The Second Senate had relied on article
13 82, 6 one of the two "general clauses" on which modern French tort
law is mainly based, though that article, like the German article 826,
merely imposed an obligation to "repair" injuries caused by fault, and
French courts have rarely construed it as authorizing purely preventive
relief.7 The Second Senate argued, however, that "where the law con• 48 R.G.Z. 114, the passages quoted appearing on pages 124-25.
• French Code, art. 1382 : "Every act whatever that causes injury to another obligates
the person through whose fault it occurred to repair it." The other general clause is,
of course, article 1384, especially its provision for liability for injury caused by things
within one's garde. On the latter clause have rested most of the modern extensions of
tort liability, referred to above, Chapter V, section 3, p. 401.
• The recent French decisions that have ordered specific reparation for tort as an
alternative to money compensation are discussed by Mazeaud-Mazeaud-Tunc, Traite
Theorique et Pratique de la Responsabilite Civile (5th ed., Paris, 1960), III sees.
2303-07. In some of these instances orders to restore the condition existing before the
injury operate incidentally as prevention of continuing wrongs. One can find a few
j udicial orders, reinforced by threats of cumulative money fines (astreintes) and cast
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cedes a right or imposes a duty" it must also concede means to make
them effective.8 This reasoning was adopted by the Sixth Senate in the
shipping-agent case of 1901. One difficulty the court faced was that
the newly enacted Code did not provide for injunctions except in a
few specific instances, but this, the court said, merely meant that there
was a "gap" which article 826 itself could fill. 9 This boot-strap reason
ing was to be accepted soon in other decisions of the Reichsgericht. It
was phrased in such broad terms that injunctive relief became standard
equipment, used not only to enforce article 826 but against a variety
of other wrongs, indeed generally throughout the law of tort. Derived
from court decisions that antedate the Code, the Unterlassungsklage is
one among several forms of preventive relief whose limits are defined
by judge-made rules with the Code supplying at most some analogies.10
Armed thus with these weapons of its own manufacture, the Reichs
gericht sailed forth on a still stormier sea--economic warfare between
management and Iabor. In 1902 the Sixth Senate concluded that a
blacklist organized by an employer did not conflict with the "prevailing
moral outlook" if it was directed against his own striking employees
and was to last only during their current wage dispute. But it added
that article 826 provided a means "to limit the excesses of industrial
price and wage strife, where otherwise the criminal and civil law
against illicit acts would not suffice." All depended on the circum
stances and especially on motive: measures that aimed "to destroy the
economic existence of an opponent" would be a different matter. 11 Two
years later this "economic ruin" test was applied to a blacklist of an
in the form of preventive injunctions, but the weakness of the coercive powers pos
sessed by French courts has helped to make such orders extremely rare. Mazeaud-Tunc,
III sees. 2498-2502, 2507-04.
8
25 R.G.Z. 347 ( 1890 ) , an action to enjoin a retailer from misdescribing defective
shoes as the product of plaintiff's manufacture; 38 R.G.Z. 379 ( 1897) , an action by
a homeowner to enjoin the operation of a house of prostitution by a neighbor.
• Injunctions were authorized by Code article 12 ( misuse or appropriation of per
sonal names ) , article 862 ( unlawful interference with possession by force) , article
1004 ( injury to ownership otherwise than by taking or withholding possession) . By
cross-reference the latter provision was carried over to several interests in corporeal
property ( arts. 1017, 1027, etc. ) . Injunctions were also authorized by the Unfair Com
petition Law of 1 896, but in language that did not reach the shipping agent's case.
It is interesting to note that the Sixth Civil Senate in its sweeping adoption of the
Second Senate's argument, declared ( 48 R.G.Z. 1 14, at 120) that a decision of its own
in 1895 ( 3 5 R.G.Z. 166) was "not binding for the present case," because it had been
based on Prussian law which had no substantive law against unfair competition.
0
' A convenient short summary of later developments, including the abortive effort of
the Sixth Civil Senate to introduce a kind of adequacy-of-alternative-remedies test is
given by Enneccerus-Lehmann, Lehrbuch des biirgerlichen Rechts ( 1 5th ed., Tiibin�en,
1 9 58 ) , II, sec. 252.
11
5 1 R.G.Z. 369 ( 1902 ) .
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individual employee.12 But in its formulation of this test the court was
reaching out toward a broader conception, that destructive means inten
tionally used in industrial conflict should not cause losses out of pro
portion to the gains pursued. Boycotts organized by employees were
subjected to similar limitations; boycotts were basically lawful, but they
offended "the moral ideas of all fair- and right-thinking persons" if
directed against particular employers whose bargaining power was
grossly unequal.13 Then other restrictions were added. The employer
must be given fair notice and an opportunity to meet demands before
a boycott was employed.1 4 Appeals to a wider public by placards or
pickets must be truthful and not unduly inflammatory. 15 Within a
decade after the Code took effect the court had cast a whole network
of subordinate rules, all derived nominally from "good morals. " They
bore certain resemblances to the rules then being developed by Ameri
can courts in extending the domain of the labor injunction. Both sets
of rules called on courts for complex judgments as to the ends, means
and motives of concerted group action and projected them into the
storm-center of contemporary social and economic conflict.16
This rapid case-law growth in the first decade under the Code
expressed most of all the inadequacies of nineteenth century tort doc
trine. The German Pandectists, like lawmakers in other countries, had
failed to see the problems raised by large concentrations of economic
power and new forms of industrial organization. As a result, the
response of German law was somewhat belated, but it could be matched
by similar responses that were occurring around the turn of the century
in other Western countries, including our own. The new rules that had
been added by recourse to article 826 were likely to spill over into
related areas of the law of tort. For example, no provision of the Code
defined the tort of intentional interference with existing contract rela
tions. But if article 826 applied where the gains prevented were purely
prospective, it surely should reach inducements to violate existing con
tracts.11 Both the language and the location of 826 identified it as
12
57 R.G.Z. 418 (1904) : dismissal of an obstreperous labor organizer justified but
not his exclusion from work through employer blacklist.
12
60 R.G.Z. 94 (1905 ) , involving a combination of unions with a group of
employers.
14
Reichsgericht, Sixth Senate in Warneyer, 1912, no. 306 ( 1912 ) .
15
66 R.G.Z. 379 (1907).
18
A brief summary of the doctrines developed by the Reichsgericht in this period
appears in Enneccerus-Lehmann, Lehrbuch, II, pp. 960-61. The permanent deposit in
German case law is sketched by Soergel-Siebert, Commentary on the Civil Code (9th
ed., Stuttgart, 1962 ) , II, pp. 1213-15.
21
62 R.G.Z. 13 7 (1905 ) . Much conflict developed thereafter between different
Senates of the Reichsgericht as to how much connivance with the defaulting obligor
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a residuary provision rounding out the tort clauses of the Code, with
no wider implications for the legal order as a whole than the gen
eralization in our own law that intentional injury inflicted without
privilege is tortious. German courts might well have achieved some
sweeping extensions of tort liability through reliance on a general
clause, as French courts have more recently done, without producing a
revolution in inherited legal traditions.
In any event the revolution when it came was conducted under the
banner, not of 826 , but of the "good faith" clause, article 242. It
surely would not have come so soon or on so great a scale if Germany
after losing a war had not been driven to economic catastrophe by the
sanctions of the victors. The active agent of catastrophe was inflation
of the national currency. Inflation began during the war, on about the
same scale as with the other belligerents, but it then continued after
the armistice. For more than a year, starting in 1920, the mark was
stabilized at about 1/15th of its prewar purchasing power, but then the
downward plunge escaped control and rapidly accelerated. In November
1923 , the mark was finally redeemed at the rate of a trillion ( one
thousand billion) to one. The result was hardship and dislocation on
an inconceivable scale, a redistribution of wealth that worked crazily
at random with large gains for some and ruin for others, an upheaval
and disorder in society that prepared the way for Germany's later and
greater disasters. The mounting burden of intolerable injustice which
had lost connection with any rational purpose finally induced the courts
to intervene.18
The response of the judiciary was for long reluctant. Article 242
itself, the "good faith" clause, had been treated by the Reichsgericht
with extreme reserve, in striking contrast to the court's bold inventions
that had been ascribed to article 826 . During the first two decades
after 1900, article 242 was rarely used for any purpose.19 It was urged
on the court without success in a group of wartime cases in which
suppliers of goods or services sought to escape liability for breach of
contract on the ground that the rise in prices had caused unforeseen
increases in the cost of their performance. Problems of this type were
or active inducement to breach was required for the third party's liability. Reichs
gericht in Juristische Wochenschrift, 1931, 2238; Soergel-Siebert, II, p. 1201.
,a The subj'ect is described in greater detail by Dawson, "Effects of Inflation on
Private Contracts," 33 Mich. L. Rev. 171 ( 1934). The progress of the inflation, as
measured by the dollar-mark exchange rate, is indicated there on page 174; changes
in the index of wholesale prices appear on page 183.
,. J. W. Hedemann, Die Flucht in die Generalklauseln (Tiibingen, 1933), 9-10.
I have appropriated the title of this well-known essay as the heading of this section.
The phrase has become a slogan in modern German literature, and I trust it is now in
the public domain.
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analyzed under the Code provisions for impossibility of performance.
Both their legislative history and orthodox doctrine seemed to compel
the conclusion that there was neither impossibility nor "inability" where
the performance had become merely much more expensive. It was not
until 1920 that the first major break occurred in an appeal to article
242. This occurred in a case involving a long-term lease in which the
lessor had promised to supply steam heat; the increased cost of coal
and labor had produced during a period of less than two years a net
loss for the lessor almost ten times the annual rent. The Third Senate
of the Reichsgericht repudiated its own earlier decisions in language
that was a portent of things to come:
The first and highest duty of the judge in his decisions is to
respond to the imperative needs of life and to let himself be
guided by the experience of life . . . [Prior decisions] have been
overriden by the experiences this court has had during the further
course of the war and particularly through its unexpected outcome
and the resulting upsetting of all economic conditions. These con
ditions clearly require the intervention of the judge in existing
contract relations when a situation would result that would con
tradict every command of justice and fairness and would be simply
intolerable.
Likewise in the remedy awarded-revision of the price term for the
steam heat supplied-the court anticipated the drastic measures that
would be undertaken later on a much larger scale. 20
Despite the bold language of the Third Senate in this 1920 decision,
the output of judge-made doctrine, like the downward slide of the
mark itself, leveled off for a time. The same Third Senate invented a
test that a promisor could be excused if performance under greatly
changed conditions would lead to his "economic ruin." This test had
no basis in the Code, though the verbal formula was borrowed from
some of the tort cases under article 826. Derived from dicta in two
earlier cases, it seemed to offer a compromise, limiting the range of
judicial intervention to some dramatic instances of personal hardship.
But this test was not accepted by all the other Senates.21 It was swept
aside and abandoned when, late in 192 1 , the decline of the mark was
resumed and then became precipitous.
"" 100 R.G.Z. 129 (Sept. 2 1 , 1920 ) , translated by von Mehren, The Gvil Law
System, 733. The development from 1914 to 1920 is described by Dawson, 3 3 Mich.
L. Rev. 171, 178-84. Article 242 had been invoked before in some cases of technical
impossibility where the issue was whether obligations to deliver should merely be
suspended or wholly discharged; e.g., 94 R.G.Z. 68 ( 1918 ) .
21
Dawson, 3 3 Mich. L . Rev. 171, 180-90 describes the vacillation and conflict
between the Senates of the Reichsgericht over the "economic ruin" test and its ultimate
rejection in 1924.
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The judiciary's response in the final stages cannot be fully under
stood without taking account of the contribution made by the doctrinal
writers. The progress of the inflation soon stirred German authors to
prodigies of inventiveness. Some sought to revive the ancient clausula
rebus sic stantibus, which had a long history on the continent as a
formula for dealing with unforeseen change of conditions.22 Others
urged the idea of "equivalence" as an essential feature of bilateral
contracts. Mistake was invoked, as were the Code provisions on resti
tution of unjust enrichment. Many of the ideas suggested by doctrinal
writers were quickly reflected in court opinions, which were then
exploited and further expanded by academic commentators. The search
was constantly for some broader ground that was nevertheless con
sistent with the Code. It seems appropriate in a way that the search was
rewarded by a rediscovery of Windscheid. Yet it surely is ironical that
the spirit of Windscheid, still brooding over German law thirty years
after his death, should now inspire a movement of ideas that would
shatter the structure he had so carefully planned.
One conception that Windscheid had urged without avail was that of
the "tacit presupposition," which underlay each declaration of human
volition and limited its legal consequences by tying it to its purpose.
The presupposition could relate to a fact, event or legal rule, past,
present, or future, and its failure meant that the "true will" of the
declarant had been incorrectly expressed. 23 In his lifetime, this doctrine
had been strongly attacked. It had been ceremoniously buried by the
second drafting commission, not only for its undue emphasis on
psychological tests but still more for its danger to the "security of
transactions.' '24 Windscheid himself had refused to recant, and in an
article published in 1 892, the year of his death, he made the prophetic
statement: "It is my firm conviction that the tacit presupposition, no
matter what may be objected against it, will again be reinstated. .
Thrown out the door, it will come back in through the window." 25
22

The most notable effort here was the long article by Kriickmann, "Clausula Rebus
Sic Stantibus, Kriegsklausel, Streikklausel," 116 Archiv fiir die civ. Praxis, 1 5 7 ( 1918) .
Perhaps this article made somewhat less of an impression because it was mainly an
analysis of court decisions.
23
Windscheid, Lehrbuch des Pandektenrechts, sees. 97 and 98. His theory had first
been elaborated in Die Lehre des romischen Rechts von der Voraussetzung (Diissel
dorf, 1850 ) .
24
Protocol of the Second Drafting Commission for the Preparation of a Civil Code,
II 690-91. The commission declared itself satisfied that specific clauses of the Code
provided adequately for most instances of "a deficiency in those elements that have
essential importance" but did then add that for the rest "the appeal to good faith and
prevailing usage" would provide whatever supplements were needed.
24
78 Archiv fiir die civilistische Praxis 161, 197 ( 1892 ) .
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The successful revival of Windscheid' s doctrine was accomplished
by Professor Paul Oertmann in a book published in 1 921. He recast
and refined the doctrine and described it with his own phrase-"the
foundation of the transaction" (Geschaftsgrundlage) . In a wide-rang
ing review of Code provisions and of court decisions interpreting them,
Oertmann show the manifold workings of the idea that where its
"foundations" had disappeared a transaction must be canceled or modi
fied. In marshalling his arguments he rarely mentioned article 242, but
that was his ultimate recourse where other Code provisions could not
be used.26 It was a masterly effort at persuasion, directed to an audience
of judges and jurists many of whom were eager to be persuaded but
whose fidelity to Windscheid's system was still intact. To show that
recourse to article 242 not only vindicated Windscheid but also was
consistent with the Code as a whole-a Code they had been trained
to read as a whole--this was to persuade indeed. The formula of
Oertmann was promptly adopted by the Reichsgericht.2 7 It gave a
rallying point for the authors, even those who rephrased it in their
own preferred ways or thought up additional suggestions with which
to bombard the court. 28
During 1 922, as the decline of the mark accelerated, "performance
in good faith" (article 242) rose out of the ruins as the luminous
abstraction to which all eyes were turning. In the language of 242
this abstraction was tempered by its association with "prevailing usage"
but increasingly now prevailing usage dropped from view; the pace
was too rapid for usage to be organized. Tests of actual or presumed
intent and of conscious risk-assumption proved less and less useful.
In exchange transactions in which money was one of the elements
exchanged, disparities in value became so enormous as in themselves
26
Paul Oertmann, Die Geschaftsgrundlage (Leipzig, 192 1 ) . The relationship of
article 242 to other Code clauses is discussed on pages 130-48. An important theoreti
cal question was the choice between article 242 and article 1 57, which imposed "good
faith" as a standard for interpretation of contracts and whose use would imply a
return to party-intent and the subjectivism on which Windscheid's doctrine had
foundered. Oertmann's theory and its continuing influence in recent German law are
discussed in a valuable article by Peter Hay, "Frustration and Its Solution in German
Law," 10 Am. J. Comp. L. 345, 361-65 ( 196 1 ) .
Oertmann's debt to Windscheid i s expressed a t many points. His attitude i s sug
gested in Geschaftsgrundlage 138, where he points out that the problem of unforeseen
change of conditions had become "the central private-law problem" of his time, and as
to Windscheid's doctrine that "its fresh, pious and glad (frisch-fromm-frohliche)
resurrection in modernized form must be a cause for celebration."
21 103 R.G.Z. 328 ( Feb. 3, 1922 ) .
28
An important critical appraisal of Oertmann, revising but basically accepting his
ideas, is that of Eugen Locher, "Geschaftsgrundlage und Geschaftszweck," 121 Archiv
fiir die civ. Praxis 1, ( 192 3 ) . Many divergent views, some opposed to further judicial
intervention, were expressed at the time, and the subsequent literature is vast.
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to stamp the results as unjust, by any measure of injustice. Confronted
with a varied group of such transactions, the Reichsgericht during 1922
overruled its own decisions of the recent past and ordered price revision.
For the guidance of lower courts the court manufactured a series of
subordinate rules for appraising and balancing the economic interests
involved. More and more it was becoming clear that the disruption of
private transactions, occurring on so vast a scale, was traceable to one
primary cause, the capricious fluctuations of the currency as a helpless
government financed itself through the printing press. In substituting
new standards of value for monetary standards that had proved illusory,
the Reichsgericht now began to make strong claims for the ' 'plenitude
of power" possessed by the judiciary where both legislation and the
provisions made by the parties had failed to protect vital social
interests.2 9
There remained a citadel that seemed impregnable-the debt arising
from an original money loan. Judicial relief seemed precluded because
prewar legislation, admittedly valid, had made the paper mark legal
tender at its nominal par-"one mark equalled one mark"-for the
purpose of discharging a money debt. As the inflation progressed, this
legislation enabled a debtor to pay in money whose purchasing power
was a thousandth or a millionth (at the end a trillionth) of the pur
chasing power he had acquired through the original loan. 30 It cannot
be said that the Reichsgericht showed haste to intervene. Though some
authors pressed for remedy, and some lower courts took independent
action, the Reichsgericht held out until November 28 , 1923. By this
stage all hope had disappeared for salvaging the old currency, and the
new Rentenmark had been issued to the public. In a case involving
29
Juristische Wochenschrift, 1922, 910, (Third Senate, May 26, 1922 ) : "Law is
not an end in itself but merely a protection and guarantee of the interests of citizens,
their personal and above all their economic interests. These interests therefore stand
dominant behind the legal rules that serve to protect them. . . . There are three
sources by which private rights are created, the law of the parties, i.e., the concurring
wills of the parties, legislation and j udicial law (das richterliche Recht) . The last of
these stands fully equal in rank beside the other two. . . . [If the will of the parties
can be ascertained, it will control, but where they had not imagined the conditions
that have arisen] one can no longer speak of an effective law made by the parties and
the basic rule applies that out of nothing, nothing can come. Where there is no will
of the parties, the j udge intervenes, the plenitude of power of the judge. Where law
is absent. the j udge takes the place of the legislator for the individual case. [It is not
enough to speak of a "gap" in legislation, for this is to assumeJ that all the fullness
and richness of life can be encompassed in a code. That is impossible. Every day
brings new configurations of law, the creative power of l ife is endless, and in all
such cases the judge must find the law. All legislation, even the Civil Code, is in
reality patchwork."
These comments appear in the "lease-inventory" case, which is discussed with other
cases of 1922 by Dawson, 3 3 Mich. L. Rev. 171, 193-201.
30
Dawson, 3 3 Mich. L. Rev. 171, 172, 202.
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a mortgage debt contracted before the war, the court concluded that
payment tendered in 1920 could be held, under appropriate circum
stances, not to be "performance in good faith." The court gave a
passing salute to legislative intent by arguing that the framers of the
legal tender legislation could not have foreseen the vast depreciation
of the mark that had occurred after the war. But the main drive of
the argument was that a conflict had arisen between article 242 and
the legal tender legislation, and that in this conflict the latter must
give way. In short the court was now prepared to say that a general
clause of the Civil Code, effective in 1900, could invalidate a subse
quent statute. 31
Less than two months later the court made these views much more
explicit. The basic decision of November 28 , 1923, had dealt with a
debt that had not yet been paid, but it could be read as applying to
closed transactions in which reluctant creditors had already accepted the
paper money tendered and the debts had been discharged. The over
hauling of closed transactions to "revalorize" debts already paid would
raise issues of the utmost consequence. Millions of individuals-whole
sectors of the economy-that had supposed themselves debt-free would
find themselves saddled with a burden of debt, wealth would be
retransferred on an enormous scale, and the stabilization of the cur
rency just achieved might be jeopardized. The government seriously
considered legislation that would prohibit all attempts to recast money
debts so as to take account of currency depreciation. Reading of this
in the newspapers, the leading judges of the Reichsgericht, speaking
for the court, on January 15 , 1924 , addressed a solemn remonstrance
to the government. After describing the caution and restraint that the
court had used in developing its own corrective measures, the judges
declared their expectation of similar restraint by the government before
it intervened with a legislative "Machtspruch" :
The idea of good faith stands outside any particular statute or
any particular provision of positive law. No legal order that
deserves to be called by this honored name can exist without this
fundamental idea. Therefore the legislator may not, through his
mandate based on power (Machtwort), frustrate a result that good
faith imperatively demands. . . . It would be a heavy blow, not
only to the prestige of the government but to the sense of right
in the populace ( Volk ) and to faith in law, if it must come about
that a private person who appeals in litigation to the new statu
tory provision were to have this appeal rejected on the ground
that it violated good faith.
31
1 07 R.G.Z. 78 ( Nov. 28, 1 92 3 ) , translated by von Mehren, The Civil Law
System, 743 and discussed by Dawson, 33 Mich. L. Rev. 171, 201-1 1 .
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The court then added that if the standard of "good faith" were
violated the courts might well hold the proposed legislation to be
unconstitutional as a confiscation of property or a discriminatory tax. 32
The court soon retreated from its threat to elevate "good faith" to
the rank of a due process clause that could even invalidate new legis
lation.33 But the publication of a statement in such menacing terms
revealed the great change in attitudes toward the "plenitude" of judicial
power that the inflation cases had already produced. It was a warning
that could not be ignored by a harassed and distraught government
which had been newly created by political revolution, whose legitimacy
was still challenged by many and whose power to govern was still in
doubt. The warning came from high court judges who carried the
prestige and preserved the traditions of a long-established career service,
organized under the monarchy. On the other hand, the issues on which
they intervened were the most highly charged political issues of the
time. For the inflation had caused an economic and social revolution;
it had destroyed the capital invested in fixed money obligations, most
of it invested by the middle class. In declaring themselves guardians
of Germany's conscience, the judges deliberately aligned themselves
with one great class of investors (to a considerable extent also with a
social class) who had sacrificed most.34 The claims for redress that were
32

Juristische Wochenschrift, 1924, 90.
Dawson, 33 Mich. L. Rev. 171, 212. Behind this lay the larger question whether
the guarantees of the Weimar Constitution itself opened the possibility of judicial
review of the constitutionality of federal legislation. The basic answer was negative,
after some indecision. Von Mehren, "Constitutionalism in Germany," 1 Am. J. Comp.
L. 70 ( 1952 ) ; Hans Ulrich Evers, Der Richter und das unsittliche Gesetz ( Berlin,
1956 ) , 30-34.
On the other hand, some of the basic guarantees of the Weimar Constitution were
held by the Reichsgericht to operate directly as a source of private rights and remedies.
Albert Hensel, "Grundrechte und Rechtsprechung" in Schreiber, Die Reichsgerichts
praxis im deutschen Rechtsleben ( Berlin and Leipzig, 1929 ) , I 1. These judicial appli
cations of generalized constitutional norms had an important effect on theories of
interpretation and conceptions of the role of the judiciary, as is pointed out by Helmut
Coing, Rechtspolitik und Rechtsauslegung, in Verhandlungen des deutschen Juris
tentages, 1960, (Ti.ibingen, 1960 ) , II, B 1, 13.
" The political motivations in the actions taken by the Reichsgericht were pointed
out by A. Nussbaum, Die Bilanz der Aufwertungstheorie ( Ti.ibingen, 1929 ) , 12-14,
citing the extraordinary public denunciation of the government by Lobe, president of
one of the Senates of the Reichsgericht: "There could be no clearer expression of the
over-valuation of themselves and belief in their monopoly of grace by a government
that now finds itself by accident at the helm." Lobe, "Der Untergang des Rechtstaates,"
D.J.Z., 1925, 15, 20. Lobe went on to threaten ministers with personal liability in
damages for exceeding their powers in issuing emergency decrees.
The hostility of judges to the Weimar Republic was not confined to the judges of
the Reichsgericht. It was expressed by many others who were for the most part
political conservatives and whose own economic and social position was greatly
worsened by the inflation. They were to sabotage the measures for the defense of the
Republic taken in the early 1930's before the take-over by Hitler. F. K. Ki.ibler, "Der
33
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advanced by these groups were sharply resisted by many others who
had gained, or lost less, through inflation. Confronted with turmoil and
conflict on so vast a scale and with claims that might overtax the
nation's resources, it is no wonder that executive and legislature stood
irresolute for a time. But for judges who had struggled to conserve
the values of the society they had known, this was not the kind of
government to which they must defer; indeed this was the government,
some would say, that had allowed the catastrophe to occur through
weakness, callousness, or ineptitude. Traditional roles had been reversed.
A strongly entrenched judiciary, having stood by while so much was
being destroyed, had worked out salvage measures that included the
abrogation of legal tender legislation for its conflict with "good faith."
Having gone so far, the judges now felt themselves entitled to demand
from other branches of the government that they proceed to affirmative
action that was consistent with judicial conceptions of fairness. Their
language implied a willingness, if not a demand, to participate in the
process of reconstruction.
The solution adopted left enormous areas for judicial participation.
The basic decision by the legislature was to select certain classes of
money debts for flat rate treatment. For example, mortgage debts ( if
not yet paid or if paid off since June 15 , 1922) were translated into
stable currency at the rate of 25 % of the real purchasing power
acquired by the debtor through the original loan. For other standard
types of money debts somewhat lower rates were provided; for a few,
revalorization was altogether excluded. But the rest were left to "free"
judicial revision under formulas to be devised by the courts in accord
ance with "general rules of law. " 35 The problems thus remitted to the
courts ranged over all areas of private law-the law of torts, sales,
wills, unjust enrichment, procedure ( including judgments), family law,
corporations, and so on. It would have been most difficult to foresee
and express in legislation any formulas that would provide individual
ized correctives for all the distortions that had occurred in millions of
private transactions. Except for the transactions selected for flat-rate
treatment the attempt was not made; the courts were left to find their
own way.
The enterprise lasted into the 1930's and was a major drain on
judicial energies through most of that time. Some of the problems that
courts were forced to resolve projected them far into complex economic
issues, issues such as the choice between various substitute measures of
deutsche Richter und das demokratische Gesetz," 162 Archiv fiir die civ. Praxis, 104,
1 12-21 ( 1963 ) .
"" Dawson, 33 Mich. L . Rev. 171, 21 1-24.
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value ( wholesale prices, cost-of-living indices, gold) , the extent of
retroactivity as to transactions already closed, the account that should
be taken of the nation's "impoverishment" and of the decline in eco
nomic activity that followed stabilization. To handle the millions of
cases brought, the lower courts required a great increase in personnel.
Much of the legal talent of Germany became engaged in studying court
decisions on revalorization problems, which were published in large
numbers. As a hostile critic expressed it, "a monstrous cult of prece
dents" developed. 86 For over the whole area of "free" revalorization
there was no guide except the developing case law of the Reichsgericht
applying the overriding standard of "good faith. "37
Profoundly altered conceptions of the judges' role were reflected in
new emphases in judicial opinions. It was no novelty for prior court
decisions to be cited and relied on, or perhaps to be distinguished or
overruled; this feature had appeared in the earliest series of Reichs
gericht opinions. But the draftsmen's style in earlier opinions and the
choice of excerpts by the reporters suggest that opinions were mainly
conceived as promulgations of doctrine, addressed by learned men to
a learned audience. 88 Even in judicial opinions published after 1900
the authors wrote like pupils of Windscheid, carrying on after the
master had gone. Coupled with the emphasis on abstract statements of
doctrine was an extreme condensation of essential facts; the impression
was given that all the problems had been so carefully thought through
that not much depended on variations in facts.
In the revalorization decisions of the late 1920's there were two main
changes. The citation of prior cases-to follow, distinguish, or over
rule-became very much more frequent, and the concentration on facts
became much more intense. Indeed, in manufacturing its network of
case-law rules, the Reichsgericht and other courts were rapidly develop
ing their case-law techniques. There were so many variables to take
into account. The rules must be constantly tested against the particular
facts, and then results must be measured against the omnipresent stand
ard of "good faith." Variations in the facts could make a great differ
ence. For the Reichsgericht, in the areas entrusted to its charge, was
36

Nussbaum, Die Bilanz der Aufwertungstheorie, 16- 17, quoting also the estimate
of Prussian ministers that in Prussia alone 3,000 officials had been assigned to special
revalorization courts and more than 2,800,000 actions had been brought by January, 1928.
37 A few of the more difficult problems dealt with by the Reichsgericht in the area
of "free" revalorization are discussed by Dawson, 33 Mich. L. Rev. 171, 222-37.
38
This is suggested in somewhat different terms by Wetzell, The Styles of Judicial
Opinions, 71-73, with the further point that the elaborate summaries usually supplied
of the reasons adopted by lower courts and of the arguments advanced by lawyers
indicate that the court includes both lower courts and lawyers in the audience primarily
addressed.
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ambitious to realize an individualized justice. Like the "conscience" of
the early English chancellors, "good faith" could be only partly sub
ordinated to rule.
One illustration out of thousands may perhaps suffice to show the
workings of this new equity. In October 1922, the owner of a house
contracted to sell it for 490 ,000 paper marks and to convey title free
of mortgage. He did convey and paid off two of the three mortgages
that were registered against the property at the time. However, he did
not pay the third mortgage, in the amount of 23 ,500 marks, and it
was still unpaid in 1926. As a result of the revalorization legislation
of 1925 , all three mortgages were subject to revalorization, including
the two discharged in 1922 . In an action brought by the purchaser to
compel the vendor to pay off the liens of the mortgagees, it appeared
that the sum required for this purpose considerably exceeded the
original sale price of the property when translated into stable currency.
The seller first urged that this was a case of mistake, as indeed it was.
But it was at most a mistake of law made in 1922 in not foreseeing
the revalorization statute three years later. The court rejected this
analysis but concluded that article 242 applied. The "foundation of the
transaction" had been destroyed, the equivalence to be looked for in
bilateral contracts had been distorted, and good faith required a "fair
sharing of the burden of revalorization." This could only be achieved
by examining all the circumstances of the individual case, not only the
relationship between the original contract price and the cost of dis
charging the revalorized mortgages but the economic position of both
parties, any subsequent rise in the value of the property sold, the dis
position made by the seller of the paper money he had received
(whether, for example, he had used it to buy commodities of stable
value), the liabilities of the seller under sales of other land to other
buyers that he might have made during the inflation period, the advan
tage to the seller in clearing the title to the land through his own
escape from personal liability. Fortunately the Reichsgericht could toss
this great conglomerate mass back to the lower court to work out the
"fair sharing." 39 But the issues kept coming back, for all senates fol
lowed this leading case. In a long string of decisions it was necessary
to match facts and reasons with those of the basic case, extending the
requirement of "sharing" still further or limiting it through distinc
tions based on variant facts.40
"" 112 R.G.Z. 329 ( 1926) .
40
1n 1 19 R.G.Z. 133 (1928), for example, several questions were raised:
( 1) Did it matter that the seller had complied with his duty to convey a clear title
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The revolution that was occurring in judicial thinking had in the
meantime revealed itself in other ways. Not only "good faith" but
"good morals" billowed out in all directions. Some minor outbursts
had already occurred in prewar decisions, as in the tort sector through
the resort to article 826 that has already been described. Another
instance was the Reichsgericht' s reinstatement of the "general clefense
of fraud," a conception familiar in pre-Code "common law" that Wind
scheid and the Code draftsmen had expressly rejected; as early as 1909
the Reichsgericht had declared that this broad equitable clefense still
survived under the Code as an expression of either "good faith" or
"good morals" but without deciding which.41 Episodes like these no
doubt helped to prepare the way, but their effects at the time were
isolated. It was in the later 1920's and early 1930's that "good faith"
and "good morals"-especially "good faith"-began to blanket the
legal order. Labor contracts, literary property, corporations, civil proce
dure, the rights of neighboring landowners, even taxation and public
administration were subjected by the courts to the standard of "good
faith." In more and more sweeping terms it was described as a universal
principle, pervading and qualifying all legal rules.42
It was on April 1, 1933, that Hedemann published his well-known
tract: "The Flight into the General Clauses, A Danger for Law and
State." He saw the flight as something more than a magnifying of
judicial power, though he opposed this too. Its great danger in his
view was that it had begun to obliterate legal rules as restraints on
power, leaving discretion uncontrolled. He linked this movement in
private law with the disintegration of Germany's public order, the con
flict between great power groups that had brought government close
to paralysis; he found a parallel also in the solution adopted-to entrust
if he remained personally liable on the mortgages he had paid off ? (The answer
was No.)
( 2 ) Did it matter that the sale in question was made in October 1924 when
revalorization had already been decided on, and more could have been foreseen ? (The
answer was No, since retroactivity had not yet been decided upon.)
( 3) Could account be taken of a sharp rise in the market value of the land sold,
occurring after the sale in 1924 ? ( Emphatically Yes.)
( 4 ) Could the buyer rescind if his own economic situation made an increase in his
own liabilities burdensome? ( In principle, Yes.)
Other examples of the matching of facts with the leading case of 1926 taken as the
model are 1 2 1 R.G.Z. 56 ( 1928 ) ; 120 R.G.Z. 284, 291 ( 1928) and 120 R.G.Z.
292 ( 1928 ) .
41
71 R.G.Z. 432 ( 1909 ) , after a review of decisions already rendered under the
Code. Though its published opinion does not cite it, the court may have been helped
i n reaching this conclusion by the long and learned argument of Wendt, "Die Exceptio
Doli Generalis im heutigen Recht," 100 Archiv fii.r die civilistische Praxis 1 ( 1906) .
Wendt stated that this defense found "its secure base" in article 242.
42
Hedemann, Die Flucht in die Generalklauseln, 16-46, gives a summary account.
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political authority to supposed "neutrals" and dilute the restraints on
their discretion through new forms of general clause. He solemnly
warned that Rome had followed a similar path to the dictatorship of
Byzantium, in which "the absolute emperor proclaims in the name of
equity the authority of the imperial will, unrestrained by law.'' 43 One
phase of this gloomy prophecy had in fact already been realized. One
week before Hedemann's book was published, Hitler had acquired
command of the state; thereafter the public law of Germany was to
be subject to one overriding general clause, the will of the Fiihrer.44
It is of some interest to note that Hedemann himself adjusted to
Nazism cheerfully, was loaded with honors, and became a leading
exhibit among jurists serving the Nazis.45
The predictions of Hedemann were realized also in another way:
the advent of the Nazis on the whole promoted, it certainly did not
arrest, the flight into the general clauses. This is not the place to describe
in detail the ambivalence of the Nazis toward the established judiciary.
For judicial activities which they considered important, they set up
special courts, or else simply stacked up their victims without pretend
ing to follow judicial procedure. Where the will of the Fuhrer had
been manifested, whether by legislation or executive order, disobedi
ence or critique by judges was of course foreclosed. Yet it was hoped
that the established judiciary, when sufficiently purged and "co-ordi
nated," would be a useful instrument for realizing the party's aims.
Judges were to promote the "togetherness" of the Volk, its racial purity,
common good above private good, the world view of National Social
ism, and so on. The general clauses--especially "good faith" and "good
morals"-were to be main ports of entry for these principles of the
new order. On the whole, therefore, the Nazi leadership was cordial
toward the general clauses and willing to have their use expanded.
This meant some expansion of j udicial power in ways that did not
hamper but might promote the purposes of the regime.46
43

Hedemann, 46-52.
It will be recalled that the German national election on March 5, 1933, had given
Hitler 44 per cent of the Reichstag, and this was made into an absolute majority by
the arrest and exclusion of the Communist deputies. On March 23, 1933, the Reichstag
passed by an overwhelming vote a statute that delegated to Hitler's cabinet full legis
lative power, including the power to amend the constitution.
.. His esteem for Hitler was expressed as early as 1934 in the Zeitschrift der
Akademie fiir deutsches Recht, 1934, 61. He was an active member of the Nazi
Akademie, Professor at the University of Berlin, and chairman of the drafting com
mission to rewrite the Civil Code (a project for a People's Code that was never
completed) . A bibliography of his later writings is given in the Festsr:hrift to celebrate
his eightieth birthday: Recht und Wirtschaft (Berlin, 19 58 ) , viii-xii.
46
A fair sample of these views is Adami, Das Programm der NSDAP und die
Rechtsprechung, Deutsches Recht, 1939, 486. Other Nazi writers are referred to by
Evers, Der Richter und das unsittliche Gesetz, 34-36.
44
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The Reichsgericht too was cordial. Perhaps its most impressive decla
ration on the subject was an opinion of the Great Senate for Civil
Matters in 1936. In response to a question certified by one of the
Senates, this plenary body declared that a contract could be void as
offensive to "good morals" if the values exchanged were unequal and
"in its content, motive and object it offends the sound sense of the
people. " 47
The concept of an "offense against good morals" as contained
in articles 138 and 826, Civil Code, includes in essence the con
tent of the National Socialist world outlook, which has become
since the revolution the prevailing sense of the people ( Volksemp
finden) . Filled with this content, article 138 is to be applied also
to transactions of the period preceding that have not yet been
performed. When a transaction offends good morals according to
the views that now prevail no legal protection can be accorded it
by any German court.
The court then resorted to the spray technique that had been so freely
used in the inflation cases--all the circumstances, elements, and motives
of the parties must be examined; no single formula would suffice. But
judges were reminded that their task was to apply the "sound sense
of the people," newly redefined. In the p articular instance of the
unequal exchange all the resources of the legal order, including both
civil and criminal law, must be mobilized to prevent the pursuit of
private self-interest to the injury of others and to further the needs
of the community of the Volk. 48
Pronouncements like these were probably more important at the
time as mandates to lower courts than for their specific influence on
the Reichsgericht's own decisions. There were some cases in which the
Reichsgericht used Nazi political ideas to explain and vindicate its
expansion of the "good faith" test. 49 In decisions in criminal cases the
influence of Nazi ideas on the court's performance can be more readily
traced. 50 Some lower courts were much more responsive. On the whole,
47
More specifically, the problem raised was whether Code article 1 38, paragraph 1 ,
which made void all contracts offensive to "good morals," could b e applied without the
requirements expressed in article 1 38, paragraph 2-that there be a "striking" dispro
portion in values resulting from exploitation of one p arty's "necessity, thoughtlessness
or inexperience." Some background is supplied by Dawson, "Economic Duress and the
Fair Exchange," 12 Tulane L. Rev. 42, 64-71 ( 1937) .
48
150 R.G.Z. 1 ( 1936) .
49
For example, 148 R.G.Z. 81, 94, 97 ( 1935 )-the Fiihrer principle and common
good against self-interest; 1 5 5 R.G.Z. 148, 1 53 ( 1937)-"the idea of community
which underlies article 242."
"° Hubert Schorn, Der Richter im dritten Reich ( Frankfurt, 1959 ) , 1 19-40, the
author's concessions on this point being somewhat reluctant, since the book as a whole
is an elaborate apologia for the judiciary under the Nazis.
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however, the permanent deposit of Nazi ideas on German private law
and procedure was remarkably small. Twelve years of political indoc
trination and the filling up of the judiciary with Nazi adherents were
still not enough to eradicate the habits of thought and methods of
analysis that were so firmly implanted in the minds of lawyers. Even
the continuing resort to the general clauses was in large part a work
ing out of ideas that had germinated before 1933 .
Thus when the regime collapsed in 1945 there had been a full
twenty years since the flight into the general clauses had begun in the
inflation period. The case-law gloss laid on the codes had progressively
widened and deepened. A few of the excesses of the Nazi period have
since been cut away, but an experience so long continued and produc
tive of so many fruitful ideas could not be suddenly canceled out. The
effects on German substantive law, on approaches to law and on legal
method are permanent and profound.
Actually many of the doctrines thus incorporated in German law
are entirely familiar to American lawyers under other names. "For
feiture" ( Verwirkung) of a cause of action, through prejudicial delay in
asserting it, we would call !aches; the chief difference is that the class
of claims to which the German "forfeiture" can apply is unlimited.51
The "taking of contradictory positions," often Latinized to venire contra
factum proprium, is an enormously expanded version of estoppel.n
"Impermissible insistence on requirements of form" was anticipated
long ago by the English chancellors with the doctrine of part perform
ance of contracts within the Statute of Frauds; but again in a far more
modest way.53 Our equity courts for centuries enjoined the enforcement
of judgments secured by procedural fraud; far more comprehensive
relief is now given in Germany.64 We give sporadic protection to the
reliance interest in contracts, but under article 242 this has become an
alternative that is used on a vast scale in disrupted or abortive trans
actions.55 We have doctrines of impossibility and frustration, but Oert
mann's "foundation of the transaction" and the still more elusive
"undemandability" have reached far beyond the guarded provisions of
the Code and far beyond the limits we ourselves have so far reached.56
1
• Staudinger-Weber, Kommentar zum B.G.B. ( 1 1 th ed., Berlin, 1961 ) II, Part lb,
D 5 58-75 .
52
Staudinger-Weber, II, Part lb, D 323-94.
53
Staudinger-Weber, II, Part lb, D 417-77.
•• Staudinger-Weber, II, Part lb, D 522-60.
.. Staudinger-Weber, II, Part lb, A 4 16-44 describes some of the applications of
this idea. Many of them are discussed in the illuminating article of Friedrich Kessler
and Edith Fine, "Culpa In Contrahendo, Bargaining in Good Faith, and Freedom of
Contract," 77 Harv. L. Rev. 401 ( 1964) .
.. Staudinger-Weber, II, Part lb, E 1-776.
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All this and much more in the name of "good faith"; and parallel to
this a sweeping extension of "good morals" in the tort article 826, the
original take-off point for the flight.
This great overlay of judge-made equity has been placed on the codes
in fifty years. The struggle over the Chancellor's jurisdiction went on
in England for 200 years, and much more time has been needed for
equity to be fully assimilated into the common law, if indeed it has
been even now. In Germany, of course, there is no separate equitable
jurisdiction. The conceptions of morality and fairness that find their
formal sanction in the general clauses pervade the whole of German
law-public as well as private. The quantity of decisions invoking these
clauses is of itself no measure of their influence on thought, but it
should be noted that in a commentary on the Civil Code published
in 196 1 an entire volume of 13 88 closely packed pages is required in
order to analyze and classify decisions under article 242.57 Once again
German lawyers face the problem of organizing a vast accumulation.
It has been produced this time, not by the tangled intermixture of
ancient custom and reprocessed Roman law that governed Germany
for centuries, but by the work of modern judges who have acquired
unchallenged leadership and initiative. The problem now is to find new
means to organize this accumulation, so rapidly made and in its mass
so unforeseen.
4. Reconstruction of Theory and Method
The adoption of a national Civil Code had brought almost at once
a concerted revolt against the assumptions and methods of the men who
had produced it. The discontent that had been expressed sporadically
before 1900 flared up in protests against the "jurisprudence of con
cepts," whose sterility became more apparent when applied to the terse
language of a codified text. The protests took various forms. Some
writers sought to reformulate ethical ideals that were expressed incom
pletely in Code rules and could be used to appraise their consequences.
Others exposed the limitations of language and logic that made legis
lation necessarily incomplete; for them avenues of escape could be
opened through the search for "gaps." Dissidents felt themselves
hemmed in now, not by a copious and learned literature, but by rules
imposed by the legislature, purporting to encompass all private law
but condensed into brief paragraphs. The restless and dissatisfied were
thus driven to attack directly the assumption that the legislature was
omnipotent, to assert that society itself could spontaneously generate
01

Staudinger-Weber, II, Part lb.
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new ideas and values, or to emphasize the choices left open to those
entrusted with applying codes. The latter approach brought judges into
the foreground of attention. More and more the judiciary emerged as
the main counterpoise to the legislature. The "free" lawyers of the
early 1900's aimed at emancipation in the broadest sense for all who
read and studied the codes, but the debate became centered on the
freedom of j udges. The main issue became the division of powers that
had been ordained between j udges and the legislature.1
The nationwide debate over legal method that the advent of the
Code inspired had lasting consequences. There were notable differences
among the German "free" lawyers, as there were among the American
realists who stirred similar controversies in this country two decades
later. The Germans encountered a more entrenched and embittered
resistance than Geny was meeting in France, partly no doubt because
Geny' s own proposals were in substance extremely modest behind the
philosophical veil that shrouded them. In Germany both attack and
defense were more vigorous because in their search for sources of law
outside of the codes the radical "free" lawyers were forced to challenge
the whole legal method of the Pandectists in which most German
lawyers had been disciplined. The numbers and passions of those
engaged made it certain that German law, like American law after
the realists and French law after Geny, could never be quite the same
again. One consequence in particular for German lawyers was to throw
the spotlight on the general clauses. The "free" lawyers extolled these
" royal paragraphs." Even those who rated themselves as conservatives
could reassure their opponents by pointing to possibilities that were
latent in the general clauses. 2 The debates initiated by the "free law"
movement prepared many minds for events that were soon to come.
1 One of the most convenient summaries of the vast literature that developed between
1901 and 1914 is that of Geny, Methode d'Interpretation et Sources en Droit Prive
Positif ( 2d ed., Paris, 1919), II 357-403. Another useful account is that of the Swiss
author H. F. Reichel, Gesetz und Richterspruch (Zurich, 1915), 34-58.
The emphases and proposals of the authors were so divergent that it would be diffi
cult to say which were typical and had the greatest influence, but among them surely
would be Eugen Ehrlich, Freie Rechtsfindung und Freie Rechtswissenschaft ( Leipzig,
1903) and H. U. Kantorowicz (Gnaeus Flavius), Der Kampf um die Rechtswissen
schaft (Heidelberg, 1906).
• The views of Paul Oertmann have particular interest because of the influence he
was soon to have through his theory of the Geschiiftsgrundlage, which depended
primarily on the "good faith" clause ( article 242). In his address delivered in 1908,
Gesetzeszwang und Richterfreiheit (Leipzig, 1909 ) , Oertrnann declared ( p. 5) that
"the theories of the free lawyers can bring only harm to the life of our law and we
must close our ears to their siren calls as those of false prophets." After describing
some open-ended concepts in the Criminal Code he referred (p. 8) to article 242 of
the Civil Code: "Good faith graduates its requirements according to the requirements of
the individual case and thus article 242 gives us as a leading principle of our whole
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In the meantime another contest had developed on a separate front,
over the extent to which judges' pronouncements should be binding.
The initiative here did not come from the "free" lawyers; as pro
tagonists of greater freedom for judges, they showed no impulse to
develop theories of precedent or other controls over judicial choice,
even controls self-imposed by the judges themselves.8 The contention
that judges should have a rule-making power was raised most specifi
cally by Zeiler, state attorney in the Rhineland and later a judge of
the Reichsgericht, who wrote first on the subject in 1907 and continued
his campaign as late as 193 1. His central theme was that the law was
uncertain because codification had left so many problems unresolved.
His solution was a special court that would be empowered to issue
"binding" interpretations of existing law in response to questions from
any source, with the court free to select the questions it would answer.
Answers were to be officially published in the Official Gazette and
operate as law prospectively. To avoid the piling up of an unmanage
able mass of reported cases ( one of the faults, he said, of a system of
precedent) , all facts would be omitted, and the conclusions would be
condensed into statements of rules.4
Except in its use of a special court, his p roposal revived the schemes
that had been adopted, though not much used, in several German
states in the nineteenth century, so its antecedents were thoroughly
German. But they have a certain attraction, not merely to Germans.
At least one American legislature, in Ohio, has adopted a similar expe
dient, requiring supreme court judges to condense their rulings in
law of obligations, a provision whose elasticity in the account it takes of individual
circumstances extends much more widely" than the rules of the criminal law be had
quoted. He then referred to the "good morals" test of article 138 and other expansible
provisions. The net result, he conceded, was that "the limits of competence" as between
legislature and judge had shifted in significant degree in favor of the latter (p. 16) .
But he concluded (pp. 42-4 3 ) with a protest against importing from England a
"'monarchy of judges" which left person and property unprotected by law.
• The negative response of the "free" lawyers to Zeiler's proposals (referred to
below) is commented on by 0. Koellreuter, "Staat und Richterrecht in England und
Deutschland," 2 Der Rechtsgang 241, 256 ( 1916) . In the writings of the "free"
lawyers generally I find remarkably little discussion of the nature and the working of
the law that they wished judges to "create."
• In his first formulation Zeiler called his proposed agency an "office," not a court,
and provided for only 6 professional judges and 2 law professors out of a total
membership of 1 8 (adding 4 practicing lawyers, a notary, etc. ) . "Ein Reichsamt fiir
Gesetzesauslegung," Annalen des deutschen Reichs, 1907, 436. By 191 1 it had become
a "court" and the percentage of law professors had increased. A. Zeiler, Ein Gerichts
hof fiir bindende Gesetzesauslegung (Miinchen and Berlin, 191 1 ) , 14; "Vereinfachte
Gesetzgebung und Auslegungsgerichtshof ( Rechtshof) ," Annalen des deutschen Reichs,
1912, 603. In later versions other variations appeared in the size and composition of
the proposed tribunal.
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syllabi which then become "the law of the case." 5 Zeiler's proposal
when first presented in 1907 caused no great stir, but he carried on
doggedly, gathered a following, and provoked a nationwide debate.
He was actively hostile to the notion of judicial precedent, arguing
that judges engaged in deciding cases were unable to see beyond the
horizons of the cases before them, that statements of rules that were
first formulated in judicial opinions were bound to contain variations
and inconsistencies, and that they could not be relied on since their
meaning depended on the variable elements of individual cases. 6 On
the other hand, the net effect of his argument was not to minimize the
judiciary, for he proposed to confer a much more extensive rule-making
power on his special court, which he viewed as a branch of the judi
ciary; by 193 1 he was ready to confer the same rule-making power on
the Reichsgericht itself. The refutation of Zeiler-a project in which
many authors cheerfully engaged-was a useful exercise, for it inspired
much discussion of the way courts must work, the contribution they
could make and the advantages and limitations of growth through
case law. 7
During these discussions, the use of precedent in England was often
referred to, usually to reject it as wholly unsuitable for Germany. In
forming opinion on the subject, the work of Gerland was influential.
He published in 1910 a full account of the English judicial system and
also a brief description of English case law, in most unflattering terms.
Being extracted mostly from cases, he found English law unsystematized,
unintelligible, unmanageable in its bulk, and unduly dependent on the
occult skills of lawyers. On the central issue of judicial power he
• Ohio Rev. Code ( 1965 ) , 2503-20. Thackery v. Helfrich, 123 Ohio St. 334 ( 193 1 ) ,
illustrates how seriously this provision was taken for a time by the Ohio Supreme
Court, but the note in 14 Cincinnati L. Rev. 573 ( 1940) gives some evidence that
case-law methods of analysis have crept back. In other states also appellate judges
have been required to write the headnotes for their opinions though with no attempt
to give extra force to the rules announced in the headnotes. Kan. St. Ann. ( 1964 ) ,
20-203; Minn. St. Ann. ( 1958 ) , 480.06. The note in 7 Okla. L. Rev. 1 16 ( 1954 )
indicates that practice in Oklahoma under a similar statute has vacillated somewhat.
• Zeiler, "Von den responsa prudentium zum Auslegungsgerichtshof," 4 Rheinische
Zeitschrift fiir Zivil- und Prozessrecht 367, 374-75, 390 ( 1912 ) .
1 Zeiler' s proposal was fully discussed in treatises and periodical literature and
debated in a symposium published in 1914 to which 1 1 2 judges, lawyers, law pro
fessors and government officials contributed. A surprising percentage, though less than
half, favored the proposal, Deutsche Richterzeitung, 1914, 101.
A revision of the proposal providing for a transfer to the Reichsgericht of the
power to make binding "declarations of law" (Rechtsspruche) , was published in 1931
by Zeiler (by this time a judge of the Reichsgericht) and two others. Deutsche Juris
tenzeitung, 1931, 1348. The objections to Zeiler's whole approach that would occur
to an American lawyer are well stated by Karl Llewellyn, Prajudizienrecht und Recht
sprechung in Amerika (Leipzig, 1933 ) , 347-50.
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showed the same fatal indecision that has appeared in other writings
of continental authors--precedent as it worked in England left judges
too free and yet not free enough; English judges were all powerful,
but they were also slaves, bound by the acts and words of their prede
cessors no matter how stupid or ill-informed. 8 As applied to twentieth
century English law, I have argued, these contradictory propositions do
contain a measure of truth. In any event these early returns from
Gerland, with their medley of objections, deterred most authors from
pursuing the subject. The "free" lawyers were not interested. Conser
vatives saw in English usage a dangerous overgrowth of judicial power.
Whether kings or slaves or simultaneously both, English judges seemed
at the moment to provide an example that all Germans should avoid. 9
The convulsions of the 1 920's brought a reappraisal. Gerland him
self in 1929 did a complete about-face and urged that the English
example be followed in Germany, so that not only lower courts but
the Reichsgericht itself would be strictly bound by past Reichsgericht
decisions. Gerland concluded that he had exaggerated the disadvantages
of case law in England and in any case found them greatly outweighed
by the advantages of increased certainty, reduced volume of litigation,
and the avoidance of contradictory decisions. The very multiplicity of
judge-made rules, which he had previously criticized for obstructing
any overview of the legal system as a whole, he now found to be an
affirmative gain. Gerland's new views were soberly assessed by other
authors who concluded, however, that the balance of advantage lay
• H. B. Gerland, Die Einwirkung des Richters auf die Rechtsentwicklung in England
(Berlin and Leipzig, 1910). The inflexibility produced by the English system, denying
j udges any powers in law creation (pp. 29-33) is followed in his account by "the all
powerful j udge" who decides by his own p ersonal will whether a prior case is a
precedent or not (p. 36). The "law-creating activity" of English judges he declared
to be "impossible" for Germans, for "absolute freedom is absolute arbitrary power"
(p. 38), but on the next page (39) he described English j udges as "slaves." The
disconnected and unsystematic character of Jaw derived from cases and the enormous
mass of material that lawyers must use appear on pages 33-34.
Gerland, Die Englische Gerichtsverfassung (2 vols., Leipzig, 1910) is a full and
straightforward account of the English j udicial system. Gerland's own retraction of
the views above ,ummarized is referred to below, note 1 0.
• Another influential study of the role of English j udges was that of A. Mendelssohn
Bartholdy, Das Imperium des Richters (Strassburg, 1908). The author dealt very
briefly though approvingly (pp. 1 50-52) with English theories of precedent. He was
mainly concerned with describing the high social and political status of English j udges
and their wide powers and authority in the conduct of litigation. The aversion of Paul
Oertmann to the English system (above, note 2) seems to be based on the account
presented in this book.
One author who wrote before 1920 and was not persuaded by Gerland was Otto
Koellrutter, "Staat und Richterrecht in England und Deutschland," 2 Der Rechtsgang
241 (1916). Rejecting Zeiler, he concluded (pp. 263-64) that a system of precedent
"anchored" in German court organization was desirable and workable.
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the other way. 10 Some attention was paid in these discussions to case
law technique, especially to the distinction between essential reasons
and dicta.11 Yet as one reads it now the debate over the question
should Germany adopt a "precedent system" ?-has a weird, other
worldly quality. Germany already had a precedent system in working
order, fully equipped with case-law techniques. The whole discussion
had been misdirected again by Gerland, through drawing exclusively
on English experience. The principal argument of his critics was that
the English conception of precedent would have a "congealing" effect
denying judges needed power to develop law through j udicial decision.12
A more extreme reaction, moving in almost the opposite direction,
was that of Isay, whose book was also published in 1929.13 His over
riding object was not to contain but to emancipate judicial power. He
argued with vigor that there is a fundamental distinction between legal
norms and decisions in individual cases, the connection between them
being established by the "feeling for law" ( Rechtsgefiihl) of those
entrusted with its application. Norms express rationality, are static, and
of themselves cannot achieve j ustice; it is through decisions that the
legal order gains life and movement and that free play is given to the
forces of intuition and will and to the strivings for j ustice and social
values that come from the depths of human personality.14 The "feeling
for law" cannot be described or rationalized, for in each person respon
sible for decision it is the sum of his emotions and accumulated life
10
Gerland's retraction was announced in his essay, Probleme des deutschen Rechts
lebens ( 1929) , which has not been available to me. His views are summarized in his
own later article, "Die Wahrung der Rechtseinheit unter dem neuen Strafgesetzbuch,"
100 Der Gerichtsaal 97, 1 24-32 ( 193 1 ) , and more fully by Karl Blomeyer, "Recht
und Gericht in England und in Deutschland," 7 Archiv fiir Rechtsp:flege in Sachsen,
1 49-71 ( 1930) . In the latter article Blomeyer gave a full account of the English use
of precedent, refuted Gerland's arguments, and himself ended up ( pp. 7 1-89) with a
Zeiler-type proposal, for a Great Senate of the Reichsgericht that would issue abstract
and binding rules.
Gerland's views were also discussed and rejected by H. von Weber, Rechtseinheit
und Rechtsprechung ( Tiibingen, 1929) , 12-13.
11 Blomeyer, 7 Archiv fur Rechtspfl.ege in Bayern, 1 , 62, argued that this distinction
was too hard to apply; Gerland, 100 Gerichtsaal 97, 128, argued that it was useful
and was already used by the Reichsgericht. Erwin Riezler, "Ratio Decidendi und
obiter dictum im Urteil," 139 Archiv fiir die civilistische Praxis 161 ( 1934) , dis
cussed the distinction in relation to the German law of res judicata and also (pp.
192-200) its use by the Reichsgericht to avoid convening the plenum.
u Blomeyer, 7 Archiv fiir Rechtspfl.ege in Bayern, 1, 65-70, and von Weber, cited
above, note 10.
Actually a good short account of the treatment of precedent in the United States
had been published in 1930 by Robert Fritz, Aus dem amerikanischen Rechtsleben
( Berlin) . Karl Llewellyn's illuminating Prajudizienrecht und Rechtsprechung in
Amerika was not published until 1933.
13
Hermann Isay, Rechtsnorm und Entscheidung (Berlin, 1929 ) .
14
Isay, 3-56.
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experience.15 Isay conceded that the reasons expressed in high court
decisions had the effect of producing norms that should be followed,
especially by lower courts, though subject to later retraction if the
reasons were expressed more broadly than was necessary for decision.16
He thought it desirable that decisions be expressed in the language of
norms, but claimed it is pure fiction to pretend that norms dictate
decisions; the attribution comes after the event, and judges cannot be
expected to express their true reasons.17 Isay's ideas were presented in
a polemical style and met with a chilly reception. 18 They were highly
reminiscent of ideas that achieved much wider currency in the United
States among American realists at about the same time: skepticism
addressed both to the usefulness of rules as guides through the welter
of human experience, and to the credibility of the reasons in judicial
opinions, the skepticism tempered by a healing faith in judicial intui
tion-in the American vernacular, the "judicial hunch."
A more notable contribution, also published in 1929, was that of
Wilhelm Sauer.19 Sauer first described the "powerful" influence that
high court decisions had in fact acquired in Germany and the inade
quacy of the theories so far developed to explain it. His most slashing
attack was aimed at the theory made orthodox by the Pandectists, that
"judicial usage" could be explained as a form of custom. Sauer's
rejection of this theory was total. He denied that custom could still
create law under a codified system or that the mere fact of usage could
generate norms; the gap between fact and norm he described as
unbridgeable. In any event, he argued, rules derived from judicial
decisions gain nothing from "long continued usage"; no "custom of
courts" is required, for a single decision is enough. If the advocates
of custom as an explanation really meant what they said they would
achieve the result that they desired least of all-judge-made rules
would bind their makers and would be immutable through judicial
action. Much credit must go to Sauer for dispelling a confusion whose
origins are ancient and that still bemuses theorists in France. German
orthodox writers occasionally restate the orthodox view that case law
derives its force from custom. 20 By most, it has been abandoned.
"' Isay, 60-94.
Isay, 242-244.
1
1 Isay, 174-177.
'" The review by Schonfeld, 134 Archiv fur die civ. Praxis 99 (1931) provides a
sample.
19
Sauer, "Die grundsiitzliche Bedeutung der hochstrichterlichen Rechtsprechung," in
Otto Schreiber, Die Reichsgerichtspraxis im deutschen Rechtsleben, I 122 (1929 ) .
20
Enneccerus-Nipperdey, Lehrbuch des biirgerlichen Rechts (15th ed., 1959 ) , I § 42,
pp. 274-75, denying that Rechtsprechung is a source of law and asserting that rules
1
•
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Being dissatisfied also with other explanations (such as that law is
what officials do), Sauer found it necessary to construct a broader
theory of judicial method. He started from the premises that law must
be conceived as a totality which includes not only legal norms but also
their specific applications, that the meaning of the norms is constantly
changing through new applications, that the legal system as a whole
and in detail is "open," dynamic and capable of absorbing new ele
ments-in brief, "the application of law creates law." 2 1 He took the
judiciary to be the chief mediating agent between legal norms-abstrac
tions from experience-and individual cases, each of which is a unique
constellation of highly particularized elements. In applying norms there
is necessarily a wide range of choice, not only where highly expansible
concepts like "good faith" are used but constantly, in sifting out the
elements of individual cases that will bring them under one or another
of the potentially available norms. 22 Sauer conceded that just and con
sistent results could not be produced without "a sound feeling for law,"
but he was unwilling to engage in psychological inquiries or rely merely
on judges' intuition.2 3 Objective standards could be found or recreated
through the judicial technique that all trained judges should use. In
order to decide any case, he said, a judge must "sink himself" in its
peculiar facts, and his decision must be in first instance a response to
those facts; indeed he severely criticized German high court opinions
for their insufficient disclosure of facts. 24 The search for applicable
norms must then proceed by matching the particular case with similar
cases, especially those already decided, but also those that could be
imagined. The object of the matching is to ensure that the sum total
of legal norms, as applied, provides equal treatment for similar cases
and thus promotes both legal security and justice. The propositions
contained in high court opinions should not be viewed as statutes and
should not be extended uncritically to cases with different facts. But
high court opinions deserve the respect that is paid them, not for the
reasons conventionally given but because they are models demonstratemerging from it are binding "only when they have the elements of customary law."
A year before Sauer's essay was published "custom" had been revived with a specia.l
twist by Erich Jung, "Das sogennannte Gewohnheitsrecht als Grundlage der Rechtsquel
lenlehre," 22 Archiv fiir Rechts- und Wirtschaftsphilosophie 227, 248-49 ( 1928 ) . Jung
concluded that rules announced in judicial decisions acquire the force of customary
law when it would seem to the judge to be unbearable "harshness" to defeat a
litigant's normal and justified expectation that a prior decision in a similar case would
be followed.
21
Sauer, I 122, 145-48. These comments that I have called "premises" appear only
at the end of his argument.
22
Sauer, I 122, 1 3 1-35.
22
Sauer, I 122, 139-40.
24
Sauer, I 1 22, 1 39-40.
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ing the process by which all law must grow at its points of applica
tion-insight gained through intensive study of the particular case is
checked and tested against a range of analogous cases to determine their
similarities and differences; the meanings extracted and generalized
through these comparisons are then read back into the legislative norm.
In Sauer's account, case law is made to seem inevitable as an expression
of the modes of thought that all responsible j udges should use. 25 His
analysis seems a notable advance in analyzing case-law method under
a code. It suggests how far German thought on these topics had gone
before darkness descended in 1933.
One subsidiary issue that received some attention in these discussions
was the extent to which lower courts should be bound by high court
decisions. The independence of lower courts had not been protected by
measures as extreme as those adopted in F ranee, surviving now in the
requirement of two successive judgments by the Court of Cassation to
enable it to decide the particular case before it on grounds rejected by
lower courts. As to the quite different issue, whether prior high court
decisions must be followed by lower courts, German authors of the late
1920's were almost as reluctant as the French to admit that any judicial
decision could be binding, even for this limited purpose. Since all
j udges are bound by the law, it was argued, each judge is free-indeed
obligated-to fasten his sights on the legislative text and draw his
own conclusions independently. This was even thought to be desirable,
as a means of enlisting lower courts in the continuing task of law
creation which was too vital to be entrusted to a single high court.
That German courts accepted these views is suggested by some notable
instances of resistance by intermediate appellate courts to a settled
course of decision in the Reichsgericht. 26 Yet authors who commented
on this subject agreed that such resistance was extremely rare, that it
caused needless harm to litigants, and that prolonged intransigeance by
lower courts was not only imprudent but wasteful.2 7
Until 1900 one method of enforcing compliance by lower courts with
high court decisions remained in theory available-personal liability to
litigants for erroneous decisions. The Roman law rules on this subject
had been salvaged by the Pandectists and restored to almost their full
medieval dimensions. Debate continued among nineteenth century
,. Sauer, I 122, 138-45. My rendition of Sauer's ideas is somewhat free, for his idiom
at times would read strangely in direct translation.
24 Juristische Wochenschrift, 1926, 2775, and 1930, 2448 (both involving the Ham
burg Oberlandesgericht) . A more recent instance, involving the Neustadt Oberlandes
gericht, appears in the Juristenzeitung, 1957, 546. More examples could be assembled.
27
Von Weber, Rechtseinheit und Rechtsprechung, 1 5-19; Blomeyer, 7 Archiv fur
Rechtspflege in Bayem, 1, 66-70.
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authors over several issues--e.g., whether errors without "fraud" would
suffice, whether all members of a collegiate court were equally liable,
and whether the litigant's remedy was "subsidiary" so that recovery
against the erring judge would be denied if the litigant had some other
remedy (as by appeal) that he had not used. It was generally agreed
that simple negligence was not enough, that negligence must be at
least gross.28 Interest in these academic debates was in no way dimin
ished by the record of almost total failure when damage actions were
actually brought against judges.29 In the German states there were of
course no separate "syndicate" courts like those of the medieval Italian
cities. The net result was merely to single out judges for more onerous
liability than was imposed on other public officials, a result precisely
the opposite of that reached in Anglo-American law, which confers on
judges an immunity that is almost absolute and treats it as the proto
type for the immunities conceded to other public officials. so It does
seem remarkable that the academic writers could have preserved this
particular legacy from Roman law so doggedly and so long. Finally, in
1888, a voice was raised in protest. The protest rested not only on the
failure of the damage remedy as an instrument of control but on the
anomalies produced in German public law by selecting German pro
fessional judges as a special target of tort liability. 31 The draftsmen of
the Civil Code drew the same conclusion for the somewhat different
reason that the inherited rules threatened the independence of the
"" Windscheid, Lehrbuch des Pandektenrechts ( Frankfurt, 1900), II, sec. 470; Carl
F. F. Sintenis, Das praktische gemeine Civilrecht ( 2d ed., Leipzig, 1861), II, sec. 125,
pp. 766-73 ; F. G. L. Strippelmann, Neue Sammlung bemerkenswerther Entscheidungen
des Ober-Appellations-Gerichtes zu Cassel ( Cassel, 1845), III, part II, p. 289; G.
Weber, "Erorterung der Grundsiitze von der actio contra judicem qui !item suam
fecit," 7 Zeitschrift fur Civilrecht und Prozess 1 ( 1834).
Our own distinction between simple and gross negligence does not correspond pre
cisely with the distinction between culpa levis and mlpa lata.
20
One action that succeeded was reported in Seufferts Archiv, XIV, no. 140 (Jena
Oberappellationsgericht, 1858), where a local court had applied a payment by a
mortgagor to the discharge of the wrong mortgage. This was held to be a dear case
of culpa lata. Most of the reported lawsuits involved similar failures in administrative
duties by judges or functionaries of local courts.
The almost uniform record of failure in actions against judges is one of the main
points made in his attack on the whole doctrine by G. Pfizer, "Die civilrechtliche
Verantwortlichkeit der Beamtem," 72 Archiv fiir die civilistische Praxis 66, 67, 106
( 1888). Yet it should be pointed out that the prestige of the authors was great enough
to provide some encouragement to litigants. After the discussion of Strippelmann
( cited above, note 28) there are digests of 32 cases ( 26 decided between 1800 and
1842) in which damage actions were brought against court officials. Seufferts Archiv
has at least 19 cases decided before 1880. The question whether the judge's negligence
must be gross ( answered yes) came before the Reichsgericht as late as 1897 ( 40
R.G.Z. 202).
30
Above, Chapter II, sec. 9.
•1 Pfizer, cited above, note 29.
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judiciary. 32 The Code clause that emerged, and that is now in force,
provides that no official acting in a judicial capacity can be personally
liable for any breach of duty that is not independently criminal. 33
A vestigial tort liability is thus preserved. So far as I can discover, no
judge since 1900 has been held liable under this provision. Still less
would one anticipate that the mere refusal of a lower court to follow
decisions of an appellate superior would be considered an infraction.
The binding effect of case-law rules could be tested, however, by the
liabilities of others who had responsibility for applying law, but not
as judges. Must court decisions be taken into account as components
of the law by subordinate court officials, by notaries or lawyers, whose
actions or advice could cause loss to others? Here tort liability is not
measured by the criminal law; negligence will suffice. In a series of
damage actions, beginning shortly after the Code took effect, the tests
applied did make it appear that it would be a breach of official or
professional duty to disregard rules clearly established in published
judicial decisions. 84 Conversely, reliance on past decisions, even though
they were much criticized and later overruled, was held to be fully
justified. 35 Similar issues have been raised, though not by way of damage
claim, by the action taken by the West German high court in 1960 to
compel a state prosecutor to commence a prosecution in conformity
with one of its prior decisions, because it was an authoritative statement
of law and binding on him.36
•• B. Mugdan, Die gesammten Materialien zum B.G.B. (Berlin, 1899 ) , II 458-61
( First Drafting Commission) , II 1153-55 (Second Drafting Commission) . The Second
Commission gave as an additional reason that the relitigation of the same issues before
another court in a damage action would violate rules of res iudicata. The parties of
the left in the Reichstag fought to preserve damage liability of judges for negligence
but were voted down. Mugdan, II 1388-90.
81
Civil Code, art. 839. In the Criminal Code the most relevant provision is art. 336,
which makes a judge liable to imprisonment up to 5 years if he is guilty of inten
tional "warping" (Beugung) of the law for the advantage or disadvantage of a party.
.. Soergel-Siebert, Kommentar zum B.G.B. ( 9th ed., Stuttgart, 1962 ) , II 1372-73 ( on
art. 839 ) . Usually the comments on this issue were dicta in the sense that the results
of past decisions were found not to be sufficiently clear, and the defendants therefore
escaped liability, as in 91 R.G.Z. 127 ( 1917) ; 125 R.G.Z. 299, 306-07 ( 1927 ) ;
Hochstrichterliche Rechtsprechung, 1935, no. 666 ( Reichsgericht) .
85
Juristische Wochenschrift, 1915, 1259; 1927, 2203; 1937, 1633 (Reichsgericht
decisions, the first and third involving lawyers) . In Neue Juristische Wochenschrift,
1958, 825, the Bundesgerichtshof strongly asserted the d uty of lawyers to inform them
selves of current decisions but exonerated the defendant because its decision on the
issue involved had been published only three months before his advice was given.
.. Monatschrift fiir deutsches Recht, 1961, 158 ( Bundesgerichtshof), criticized by
Eberhard Schmidt in the same volume, p. 269, mainly on the ground that the result is
to deprive prosecutors of needed discretion.
J. Meyer-Ladewig, "Justizstaat und Richterrecht," 161 Archiv fiir die civ. Praxis 97,
113 ( 1962 ) , reviews in general terms the issues raised in this paragraph of the text.
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Since the Second World War, the binding effect of high court deci
sions on subordinate courts and officials has become a crucial issue in
constitutional litigation. The Basic Law of the West German Republic,
adopted in 1949, provided for a Federal Constitutional Court with a
jurisdiction that is defined in very broad terms. The Court is empow
ered to invalidate, for conflict with the Basic Law, not only statutes
but actions or rulings of the executive and judicial decisions by the
ordinary courts.37 The statute of 195 1 that organized the court provides
that its decisions on the constitutionality of statutes are to be published
in the official gazette and have "the force of law"; as to other decisions,
there is a general provision that they "bind" all organs of government,
federal and state, and "all courts and public officials." 38 A great debate
soon broke out over the reach of this latter provision. The Consti
tutional Court is separately organized; challenges on constitutional
grounds have been withdrawn so far as possible from the competence
of other courts and reserved for its decision. The issue was thus all
the more sharply presented-how binding would its decisions be for
other courts that are organized in their own separate hierarchies? The
courts established for ordinary civil and criminal litigation, for example,
have their own pyramid surmounted at the top by a supreme court,
the Bundesgerichtshof, successor to the Reichsgericht. To what extent
is the Bundesgerichtshof, in particular, bound by a decision of the
Constitutional Court that affirms or denies the constitutionality of a
statute, ruling, order, or court judgment? Everyone agreed that decisions
of the Constitutional Court must as a minimum be res judicata as
between the immediate parties to litigation brought before it. But to
say that its decisions were binding on all organs of government and
"all courts and officials" seemed to mean more than this.
The issue on which battle was joined was whether the binding
effect of decisions by the Constitutional Court extended to the reasons
expressed in its opinions or was limited to the dispositive language of
its final judgments. Numerous authors took the former view, arguing
that the ultimate disposition of a case acquired meaning only through
the reasons given-naturally not all the reasons but those that were
37
The organization and powers of the Constitutional Court are described in the
excellent article of Paul G. Kauper, "The Constitutions of West Germany and the
United States," 58 Mich. L. Rev. 1091, 1 162 ff. ( 1960 ) . Most useful also are Hans
G. Rupp, "Judicial Review in the Federal Republic of Germany," 9 Am. J. Comp. L.
29 ( 1960) ; R. G. Barnet, "The Protection of Constitutional Rights in Germany", 45
Va. L. Rev. 1 139 ( 1959 ) ; E. McWhinney, "Judicial Restraint and the German Con
stitutional Court," 75 Harv. L. Rev. 1 ( 1961 ) .
"" Bundesverfassungsgerichtsgesetz, art. 3 1 .
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"controlling." 39 This conclusion received some support from language
used by the Constitutional Court itself and from decisions of lower
courts. 40 The Bundesgerichtshof responded with a mighty protest in
May 1954. A long opinion by the Great Senate for Civil Matters (an
assembly of nine judges drawn from the whole membership of the
court41 ) rejected the earlier remarks of the Constitutional Court as
"obiter dictum," 42 pointed to the practical difficulty of identifying which
reasons were "controlling," and argued that to make them binding on
all organs of the government would be to elevate a court into a supreme
law-making body not chosen by the people, to eliminate the safe
guarding formalities essential to law-making in a Rechtstaat, to destroy
the separation of governmental powers and the federal system, and to
borrow from the Anglo-Saxon legal world conceptions of judicial
power that are alien to Germany. 43 After the echoes of this trumpet
call had faded away, there remained the central issue that had been
disguised by the manner in which the problem had been framed. The
central problem was and is--does a decision of the Constitutional Court
in a case brought between particular litigants dictate the solution of
controversies between other persons over similar issues? Addressing
this question directly, the Bundesgerichtshof answered yes: a decision
that a statute is constitutional when applied to one person "contains
within itself by its nature a generalizing element" and applies to all
others similarly situated. 44 Other courts or officials should look only to
the formal judgment matched against the facts, but then must deter
mine whether the facts of the new case are essentially the same or
differ in some significant way. And so the Bundesgerichtshof in the
39
A convenient summary of the views of authors pro and con in the outburst of
writings on the subject is given by E. Kadenbach, "Zur bindenden Wirkung der
Entscheidungen des Bundesverfassungsgerichts," 80 Archiv des offentlichen Rechts 385,
397-402 ( 1956).
In these discussions the adjective commonly used that I have translated "controlling"
was tragende ( literally "carrying").
40
Kadenbach, 80 Archiv des offentlichen Rechts 385, 389-97.
41
The Great Senate for Civil Matters ( there is also one for Criminal Matters) is
provided for by the Gerichtsverfassungsgesetz, art. 132, quoted in B. Wieczorek, Zivil
prozessordnung und Nebengesetze ( Berlin, 1957), V 305. It had been introduced in
the Nazi period by a decree in 1935, to substitute a smaller body for the general
assembly of all j udges (the plenum) previously used to resolve conflicts between the
Senates. The Great Senate was convened in the 1954 case not to resolve an internal
conflict but under a separate provision ( Gerichtsverfassungsgesetz, art. 13 7) which
allows any Senate to request that the Great Senate decide "a question of fundamental
importance . . . for the development of the law or the assurance of a unified course
of decision."
42
13 Entscheidungen des Bundesgerichtshofs in Zivilsachen [hereafter cited as
B.G.H.Z.J 265, 273.
'" 13 B.G.H.Z. 265, 279-82.
44
13 B.G.H.Z. 265, 287-88.
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case before it was driven into an exercise that is even more peculiarly
"Anglo-Saxon"-the exercise of determining what the prior case had
necessarily decided. 45
It is not, however, through such pressure to refine case-law tech
niques that the Constitutional Court has made its main contribution.
The binding effect of its decisions rests, of course, not on a theory of
precedent but on express provisions of constitution and statute. The
Court itself is not compelled to follow its own prior decisions. 46 Like
other German high courts it cites and discusses its own decisions, but
the novelty of its task and the magnitude of the political and ethical
issues raised have produced a tendency toward the use of broad propo
sitions rather than close work with its own case law.47 Constitutional
questions can reach it in a variety of ways, through referrals by other
judges, by the federal executive or legislature, or by the governments
of the states as well as by complaints of individuals. Some of these
channels produce, in effect, advisory opinions on abstract questions that
have only the most remote connection with any individual case and
have few of the features of adversary litigation. 48 Moving with increas
ing confidence, the Constitutional Court has extended its influence
steadily across a somewhat stormy front of political-legal problems and
also downward through all levels of administration. The decision to
entrust such great powers to a court was a radical innovation, deliber
ately made. The example of this "third force" in the government of
West Germany could not fail to enlarge conceptions of the contribu.. The particular problem was presented by a former public official who had been
retired in 1938 on a pension. Legislation of 1951 had cancelled accrued claims for
pensions due during the period 1945-195 1 from governmental agencies in areas incor
porated in East Germany after 1945. An earlier decision of the Constitutional Court
had held this legislation valid as applied to a mixed group of pensioners whose
pension claims had originated in the east but who had come to reside in West
Germany. The Bundesgerichtshof went through the list of pensioners, compared their
cases with the case before it, and found in it a fact element not present in any of
the others, so that the Constitutional Court "neither should nor could decide it." 13
B.G.H.Z. 265, 287-92.
The radiation effect of Constitutional Court decisions and the extent to which its
reasoned opinions can be used to interpret its judgments are still difficult and contro
verted questions. Their importance for administrative officials as well as for other
courts is suggested by the 1958 decision of the Hamburg OLG, holding liable in
damages some licensing officials who had refused to permit the free distribution of
samples of an aperitif despite decisions of the Constitutional Court, published two
years earlier but involving other parties, that such free samples required no license.
Deutsches Verwaltungsblatt, 1958, 328.
46
Kadenbach, 80 Archiv des off. Rechts, 385, 420-2 1. A contrary view was urged
by A. Zeuner, "Ueber die Geltungsdauer der Entscheidungen des Bundesverfassungs
gerichts," Die offentliche Verwaltung, 1955, 335.
47
Kauper, 58 Mich. L. Rev. 1091, 1 175-76.
48
Kauper, 58 Mich. L. Rev. 1091, 1 162-68.
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tions other courts might make in the areas traditionally assigned to
them.
The constitutional safeguards so carefully built reflected a much
broader movement of ideas in postwar Germany. Revulsion against the
violence and brutality of the Nazi tyranny soon showed itself in a
sustained and concerted effort to redefine the relations between law and
ethics and reconstruct the ethical values that the Nazis had done their
best to erase. The effort has been sustained by a strong conviction that
there must be some point at which violence clothed with the forms of
law could be declared to be nevertheless illegal. The search for "the
highest principles of law" which would provide the standards and
perhaps set the limits of a tolerable legal order has been carried on by
many, and opinions differ. 49 Like the earlier "free law" movement,
whose main messages have long since been absorbed, this modernized
natural law has had an influence that cannot be measured by the
number of its disciples. Even those who reject or minimize it must take
it into account as part of the common currency in the present-day
commerce in legal ideas. This is partly because judges have felt similar
needs and responded in similar ways. Judicial opinions in the last
twenty years have freely invoked "the natural feeling for j ustice,"
"public conscience," or natural law pure and simple. 50 In this atmos
phere the general clauses of the Civil Code have become more useful
than ever. As formal texts of positive law they serve to legitimate
to "positivize"-the moral ideas toward whose use the courts are
already predisposed. They also serve as media for transmission of those
clauses in the Bonn constitution that have been held to create private
rights, affirmatively enforceable in the ordinary courts. The constitution
has thus supplied the courts with a new cluster of extremely general
clauses ("the dignity of man is inviolable," "all persons are equal
before the law," etc. ) . These clauses have been used to create an
extensive body of private law rules, protecting human "personality"
( including privacy) , freedom of expression, marriage, the equality of
49
A leading contribution was that of Helmut Coing, Die obersten Grundsatze des
Rechts (Heidelberg, 1947) . His views, those of Radbruch, and also those of some of
their opponents, are summarized in the article of Edgar Bodenheimer, "Significant
Developments in German Legal Philosophy Since 1945," 3 Am. ]. Comp. L. 379,
3 81-87, 39 1-96 ( 1954) . Radbruch's post-war conversion is also discussed by Lon Fuller,
"American Legal Philosophy at Mid-Century," 6 J. Legal Ed. 456, 48 1-85 ( 1954) .
.,. Bodenheimer, 3 Am. ]. Comp. L. 379, 387-91; Weinkauff, "Der Naturrechtsge
danke in der Rechtsprechung des Bundesgerichtshofs," Neue Juristische Wochenschrift,
1960, 1689. Weinkauff, president of the court, supported and praised these tendencies.
His views are criticized by F. Wieacker, "Rechtsprechung und Sittengesetz," Juristen
zeitung, 1961, 337, and H. U. Evers, "Zurn unkritischen Naturrechtsbewusstsein in
der Rechtsprechung der Gegenwart," Juristenzeitung, 1961, 241.
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the sexes and so on. 51 In this case-law growth the Bundesgerichtshof
has taken the lead, confident of its mission to amplify the law so as
to ensure "just" decisions. 52
Judicial opinions still adhere to the traditional method and format
but are written now in a somewhat freer style. They are still conceived
as anonymous, collective "acts of state," 53 written in a peculiar idiom
that imposes its own special discipline and allows not at all for personal
idiosyncrasy. But from its first appearance in Germany this judicial
style was elaborately discursive in expounding doctrine. High court
opinions nowadays are merely more discursive in developing arguments
pro and con. Often they also seem more explicit in disclosing grounds
for choice that are not expressed in established doctrine. There is
nothing new in the heavy reliance on doctrinal writers, much greater
than in most American opinions--the care shown in analyzing or
refuting their views, the massed citations that line up the "prevailing
opinion" among the authors ( echo of the communis opinio doctorum).
Judicial opinions themselves still read at times like small treatises, with
full and careful formulations of doctrine and rounded propositions of
law that can all too readily be extracted from context;54 though this
again is not at all new and goes back to the time when judges were
competing for recognition as accredited legal scientists. The differences
now lie chiefly in the considerably fuller disclosure of facts, as com
pared at least with opinions of fifty years ago, and the care and candor
11
Enneccerus-Nipperdey, Lehrbuch des biirgerlichen Rechts (15th ed., Tiibingen,
1959) I, sec. 15, §§ 4 and 5 (pp. 91-109), sec. 101 (pp. 577-602). General clauses,
such as articles 242 and 826, are of course not the only Code provisions that serve as
media for transmitting constitutional mandates. Some authors (including Nipperdey
in the passages cited) contend that the constitutional claus·es in question operate
directly without any intermediaries; whatever the theory results seem the same.
62
In 3 B.G.H.Z. 308, 314-15 (1951), the court was faced with the challenge that
the Bonn constitution placed all j udges under "the law" (which did not include
j udicial decisions) so that it was unconstitutional for a Senate of the Bundesgerichtshof
to rely on and follow a prior decision of that court's Great Civil Senate. The answer
given was that in construing expansively the constitutional provision involved in the
case, the Great Senate, like other courts, was not only authorized but obligated to
"complete" (fortbilden) the text in order to reach a "just decision." The constitution,
it was argued, provided for this by providing that j udges were subject, not merely to
code and statute (Gesetz) but also to law (Recht) .
"' The phrase of P. Sattelmacher, Bericht, Gutachten und Urteil (21st ed., Berlin
and Frankfurt, 1955), 204, after describing (pp. 190-204) how the reasoning in
j udicial opinions must be drafted soberly, precisely, and impersonally, as befits an
"organ of the state." The stern tradition that is described and praised in this handbook
for young lawyers must have lasting influence on a career judiciary that is trained in
its use from earliest years of service.
54
A minor clue to attitudes in the extreme frequency of citations which refer only
to the pages of reported opinions on which legal propositions appear, as though they
were entitled to credit no matter what the facts might be. We also cite dicta out of
context, but observe the formality of citing the first page of the case on the assumption
that it will be read as a whole.
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with which past decisions are analyzed, to be followed or distinguished,
to strip away remarks that were "incidental" or simply to be overruled.
Explicit overrulings are now fairly frequent. Decisions of the former
Reichsgericht before 1945 have been re-examined critically, especially in
those areas where the postwar constitution has undercut their authority.
But it seems that the new departures have brought an even more con
scious effort to trace, identify, and maintain the continuities in case-law
growth. The needed analytical skills had been acquired long before by
German high courts. A difference appears now only in the increasing
confidence and sophistication with which these skills are used, as courts
seek to mark out paths through the thickets their own work has
created.
Among theoretical writers, the issue whether judges can and do make
law is no longer seriously debated. There are echoes of the ancient con
troversies on this topic in the differing attitudes of blame or praise
that some writers have taken toward recent judicial innovations. One
recent writer who condemns them en masse draws most of his con
clusions from the premise that the law-making power still resides in
legislatures and must not be usurped by courts. 55 Another writer, con
vinced that as sources of law "legislation and court decisions have
equal rank," argues that judge-made law (Richterrecht) is a necessary
and inevitable complement to legislation, which will almost always be
incomplete. 56 Differences of view expressed in these terms are mixed
with the larger issues to which theoretical writers have recently directed
most of their attention-how far courts should serve as the channel for
a continuing infusion of moral ideas and altered conceptions of social
welfare. Comments on specific court decisions, expressing either mis
giving or approval, likewise reflect judgments on both sets of questions,
which always lie in the background. All this merely means that
Germans divide, as Americans do, on the proper limits of judicial
activism. But it has now become a truism that in some degree it must
exist and that the real problems lie in finding means to direct, to
control and (some say) to contain it.
.. K. Roth-Stielow, Die Auflehnung des Richters gegen das Gesetz ( Schwarzwald,
1963 ) . But even this author concedes (pp. 83-92 ) that j udges can properly make law
through analogy, where there are "gaps," and by using general clauses, the latter being
conceded to be an intentional delegation by the legislature of a norm-creating power.
Where high courts go further the author invokes principles of democracy to justify
resistance by lower courts.
.. G. Less, Vom Wesen und Wert des Richterrechts ( Erlangen, 1954 ) , especially at
pp. 61-67, 90-100, where the author refutes the claim that the role of the courts as
a necessary counterweight to the legislature is inconsistent with democracy or the
separation of powers.

The Oracles of the Law
The general clauses, especially the "good faith" clause (article 242),
illustrate the process by which legal scholars have consciously enlisted
in the campaign to impose order on judge-made chaos. "Good faith"
long since took off from its base in the private law of obligations to
become the all-pervading standard in all spheres of German law. It has
not only enabled courts to invoke high-level moral and social ideals
that hover above the formally valid legal norms, but it also calls for
justice to be individualized, through appraisal of all the elements unique
to each particular case. Yet classification soon disclosed that the con
glomerate mass of solutions attributed by courts to article 242 could
be gathered in clusters or "types," for each of which some organizing
principle could be found. The principle might relate to a course of
conduct (e.g., prejudicial delay in asserting a claim, assertions of fact
or intention on which others had relied) or some identifiable disrup
tion in a legal relation ( e.g., failure to cooperate or changed conditions
in contract). The task for legal scholars was to identify the "types"
and isolate the principles out of the wealth of detail in concrete cases.
These subordinate principles, once extracted, came to be treated by
courts and lawyers as though they had been detached from their source
in article 242 and had acquired force of their own. By 1955 one author
announced cheerfully that through the workings of the "typing" process
the general clauses had been "dammed up." 57 This seems unduly opti
mistic. The classification and reordering of judicial creations in the name
of "good faith" and "good morals" present a continuing challenge for
organizers of German law.58
The general clauses, however, are nowadays seen as mere illustra
tions, though in extreme form, of the process by which German law
as a whole has been and is being "concretized." 59 Once this process is
seen in its full dimensions, major problems of legal method arise in
a system of law whose basic sources are assumed to be the norms
expressed in code or statute. For it means that the norms are not stable
07

H. Hermann, "Eingedammte Generalklauseln," Juristenzeitung, 1955, 183.
Wieacker, Zur rechtstheoretischen Priizisierung des § 242 B.G.B. (Recht und Staat,
no. 193/194, Tiibingen, 1956) , gives a penetrating analysis and review of the court
created doctrines ascribed to the "good faith" clause, addressing himself particularly
to the question whether at the time they were created they were consistent with the
Code. He concedes (pp. 36-45) that some were clearly contra legem but defends them
as legitimate nevertheless.
All the major commentaries on the Civil Code attempt systematic analyses of the
widely disparate rules derived from article 242. Probably the most ambitious is the
whole volume on article 242 in the commentary of Staudinger-Weber, referred to above
section 3, note 51.
19
Karl Engisch, Die Idee der Konkretisierung in Recht und Rechtswissenschaft
unserer Zeit (Heidelberg, 1953 ) , discusses "concretising·· at length, though in a most
abstract style.
18
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but change as they are applied, that they acquire new meanings drawn
from or discovered in the facts of experience, and that these accretions
are as permanent as projections of the human mind can be. The logical
problems of the relations between the general and the particular are
further complicated for lawyers when these annexations over the whole
advancing front of German law are made in :first instance by courts.
Courts develop their own internal system of communication, their
reasoning is addressed to the decision of particular cases and expresses
the special insights these cases give, and ( even in Germany) courts
write more diffusely than legislatures, using lines of argumentation that
range up and down the scale of generality, relevance, and connection
with the codes. These are characteristic features of modern case law,
administered through the medium of written judicial opinions. Even
after these features have come to be understood and accepted, there
remain problems for theorists who have been trained to think in the
idiom of codes and who seek to redefine the functions of scholars and
systematizers in the search for order in the midst of change.
The postwar literature on these subjects is so abundant that it is
possible here only to sketch some of the approaches used. Much of the
discussion intersects with broader problems of philosophy and logic so
that one cannot identify a single main trend. There is, however, one
consistent purpose, to construct new methods of analysis, at interme
diate levels of generality, to supplement or replace those derived solely
from the codes. There is much discussion, for example, of "types."
"Types" can include both factual and normative elements, in varying
mixtures. By observing conduct, events, or transactions that frequently
recur, it is thought that the analyst can discover their common elements,
reclassify in categories that are more open-ended and cut across cate
gories based on the codes, and also suggest extensions or restrictions
of rules so as to adjust them to needs or purposes that are discovered
within each "type. " 60 A similar mixture of elements appears in the
phrase that is widely used-"the nature of the matter" (die Natur
der Sache) . This phrase was common in the literature of the early
nineteenth century and then fell into disfavor. In some of its current
uses this phrase carries an overt appeal to higher values outside the
law. It can also express a conclusion drawn from experience and rested
in some degree on empirical evidence-the kind of rule or regulation
that expresses the internal logic of some legal or social arrangement
and that is essential if it is to accomplish the purposes for which it has
80
Engisch, Die Idee der Konkretisierung, 236-94; Karl Larenz' Methodenlehre der
Rechtswissenschaft ( Berlin, 1960 ) , 333-53.
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been organized.61 Proponents of these and similar methods of analysis
usually support them with some backing in depth in logical or social
theory. The same cannot be said for the foggy notion of the case-law
"institution"-a complex of rules originating in court decisions but
then processed and validated through organization by legal scholars.
The point at which a set of rules becomes an "institution" is not
defined, except that an important element in the transition is appro
bation by doctrinal writers. 62
The claims on behalf of "legal science" that are here staked out
explicitly are taken for granted as unspoken assumptions in most cur
rent debates over legal method. "Legal science," however, is not what
it was. The Pandectists' faith in legal axioms has faded; the constructs
of legal theory have come to be viewed much more as provisional and
open-ended.63 It has become a truism that in applying the norms of
61
Larenz, Methodenlehre, 309-14; Larenz, "Wegweiser zur richterliche Rechtsschop
fung," Festschrift fur Nikisch ( Tiibingen, 1958 ) , 275, 281-92.
An illustration suggested by Larenz, Methodenlehre, 3 1 1-12, may indicate that this
idea is not so alien to our own modes of thought as it might appear to be on first
sight. The Code rules of contract law gave a limited privilege to a promisee to
suspend his own performance on actual or threatened breach by the opposite party.
The extension of this privilege in case law and doctrine could be explained by the
"nature" of an exchange transaction, that is, the common purpose of achieving the
agreed exchange. This idea is of course central to our own law of constructive condi
tions controlling the order of contractual performance.
62
The cooperative effort required to create "institutions" is often referred to by
Josef Esser, Grundsatz und Norm in der richterlichen Fortbildung des Privatrechts
( Tiibingen, 1956) , esp. pp. 248-53, 321-26. The need for concurrence by doctrinal
writers is asserted more specifically by J. Meyer-Ladewig, "Justizstaat und Richter
recht," 161 Archiv fiir die civ. Praxis 97 ( 1962 ) , 97- 1 1 3 . The latter author starts
from the premise that j udges have acquired a "towering position" and share the
power of norm-creation with the legislature but (pp. 105-06) finds in "institutions"
a means of avoiding a "monarchy of judges." At the end (pp. 125-28 ) he makes it
clear, however, that the binding effect of rules made by judges ( even presumably
"institutions" ) applies to others but not to themselves.
63
Special note should be taken of the short ( 7 5 page) essay of Theodor Viehweg,
Topik und Jurisprudenz (Miinchen, 1953 ) , which is often referred to in recent
German discussions of legal method. Viehweg derived from Aristotle through the
medium of Cicero the description of a method of rhetorical disputation which assumes
a multiplicity of categories with the choice between them determined by centering on
the problem that is to be resolved. Transposing this into a method of legal analysis
and contrasting it with deductive methods made fashionable in the nineteenth century,
Viehweg argued that law cannot be a perfectly integrated logical system, that its
working depends on a "premise-seeking" procedure in which the "art of discovery"
displaces the "art of demonstration" (pp. 22-23 ) , and that legal propositions should
be conceived at most as guides in the problem-solving that constitutes the whole
purpose and determines the whole meaning of legal concepts (pp. 65-66) . He sup
ported his argument with some history, claiming that the legal method he described
was to be found in the great Roman classical j urists and Italian post-glossators, but
he skirted the issues of social and ethical theory with which other post-war German
authors have been so much engaged. Attention was called to Viehweg by Lon Fuller
in a book review in 10 Natural Law Forum 236 ( 1965 ) . His ideas are also discussed
by Julius Stone, Legal System and Lawyers' Reasoning (London and Stanford, 1964 ) ,
325-37.
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code or statute the line between interpretation and new creation is
shifting and blurred, with some creation inevitable. 64 The materials to
be organized by legal scholarship have become immensely complex,
with all the wealth of particulars and variable formulas to be found in
case law. The intense activity devoted by theorists to modern problems
of legal method aims to define their own role in a tripartite division
of labor between legislatures, courts, and systematizers. Perhaps the
predilection for systematizing is a national characteristic, or it may be
merely an inheritance from the past. In its present forms it surely
reflects a conviction that the task of restructuring German law cannot
be performed by courts alone.
Much less attention has been given to the contributions that courts
themselves can make by their own instruments of self-control. There is
no more inclination than before to urge a strict theory of precedent on
German courts. Its "congealing" effect on judicial powers to innovate
is promptly mentioned when the issue is raised at all. But it is another
question whether a case-oriented method, comparing cases at the ground
level (their facts and the issues directly raised by the facts) would
disclose and maintain continuities that are disguised in published
reasons. This is the method, of course, in which "problem-bound"
American lawyers are drilled, aided by a training in skepticism toward
published reasons that seems not yet congenial for German lawyers.65
One postwar author did consider this barebones analysis and comparison
of cases as a possible means for guiding the course of case-law growth
but on the whole with a negative conclusion; the difficulties of com
paring cases, he said, are altogether too great and in any event the
rightness of a decision depends on its consistency, not with other cases,
but with the "general legal conscience. " 66 An important and interesting
comparative study, published in 1956, drew heavily on Anglo-American
law, but chiefly to show how pervaded it is with free-floating gener.. It would be superfluous to string out citations. Persuasive statements, with refer
ences to other authors, appear in Larenz, Methodenlehre, 1 89-94, 273-78 .
.. The phrase "problem-bound" in contrast to "system-bound," is used frequently by
Esser to contrast the mental operations of "Anglo-American" and continental lawyers.
When he comes to describing their working methods more closely, he shows how the
contrast has been fading out. Esser, Grundsatz und Norm, 2 18-41.
As to the degree of skepticism with which German j udicial opinions are commonly
treated, I can only give some general impressions. The issue goes far beyond tech
niques for discarding obiter dicta ( a phrase that is now used quite often in Germany)
to the s·earch for the "real," not the stated reasons, the weighting of particular facts
for their probable influence on outcome, the checking of judicial pronouncements by
posing variations on the facts. I have not seen many German opinions subjected to
this kind of acid bath, but confess I am problem-bound. Perhaps the ponderous style
of German judicial opinions, the precision with which they formulate doctrine, and
the suppression of dissent all help to give them greater credibility.
66
Larenz in Festschrift fiir Nikisch, 275, 292-97.
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alities ( standards, principles, guides, institutions) on which judges can
legitimately draw. The author asserted with greatest emphasis the
autonomous power of the judiciary to initiate legal change and the vast
importance it has now acquired in Europe, but concluded that each
particular decision was significant only for the principle that scholars
could extract from it for inclusion in the common fund. He therefore
showed no interest in and did not discuss the problems of judicial
method that loom so large for American lawyers--the case-law tech
niques than can enable judges to organize their own work, to trace
out essentials in a past series of cases and move step by step in an
orderly progression. 6 7 Nor have other writers shown much interest in
this topic, perhaps because a methodology for judges seems mundane.
But "firm" lines of decision are found everywhere in German law.
German lawyers who speak of them confidently must be aware that
lines of decision are firm because German judges have discovered their
own methods of ensuring continuity by close and careful work, case
to case. Many may believe but few have said, as has one distinguished
writer, that the most important guarantee of rationality of decision and
conformity to law is now to be found within the judiciary itself,
through the skills of trained professional judges consistently applied
in practice. 68
The product of their work, at any rate, has not been neglected.
Reports of recent cases that appear in large numbers in legal periodicals
commonly have appended to them analytical notes by learned authors.
Comprehensive commentaries on the codes are largely devoted to
analytical summaries of the results of decided cases. Treatises on spe07
The comments in the text are mainly based on Esser, Grundsatz und Norm,
267-89, where the author discussed the authority of j udicial decisions in Germany and
elsewhere. This fresh and original book has much cosmopolitan learning, diffusely
presented, and many flashes of insight. It is sharply (I believe justly) criticized but
also praised by Franz Wieacker, "Gesetzesrecht und richterliche Kunstregel," Juristen
zeitung, 1957, 701. It is praised by Max Rheinstein, 24 U. Chi. L. Rev. 597 ( 1957) .
88
Franz Wieacker, Gesetz und Richterkunst (Karlsruhe, 1958) , 15, and Zur rechts
theoretischen Prazisierung des § 242 BGB, 17-19, 44-45.
A model of intelligent discussion of case law method and the workings of precedent
is that done for Swiss law by the Swiss jurist, 0. A. Germann, Praj udizien als Rechts
quelle ( Stockholm, 1960).
Much too late for adequate appraisal, and long after the comments in the text were
written, I have encountered the important book by Ernst-Walter Hanack, Der Ausgleich
divergierender Entscheidungen in der oberen Gerichtsbarkeit (Hamburg-Berlin, 1962).
Especially in sections 6 ( pp. 93- 133) , 9 ( pp. 181-202) , and 11 ( pp. 243-289) , the
author, with little explicit use of comparison, describes the elements, techniques, and
limitations of case law as it is now administered in Germany. This book is a notable
contribution, though it does not seem to have been much noted in Germany.
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cialized subjects and shorter essays and articles are as concerned with
the reasoning and consequences of particular decisions as one would
expect in American legal writing. 69 If one searches for differences
between West Germany and the United States in the administration of
their case law, the differences would consist in the relatively greater
volume of German doctrinal writing and the far greater influence it
has on the courts. But it would be hard to find any difference in the
extent of the effort expended in tracing out and predicting the chang
ing patterns in case law.
I have described the transformation of German law as a case-law
"revolution," but one can see now that the way was fully prepared.
Indeed on a longer view it is the continuity of German legal develop
ment that is most notable. The great break with the past came in the
sixteenth century with the large-scale reception of Roman law. There
after there were twists of direction, some advances and retreats, but
the main lines of growth were continuous for more than 300 years.
The ascendancy of the schoolmen, a legacy of the Italian Middle Ages,
progressed to its culmination with the Pandectists. This ascendancy was
carried to a degree that was unique in Europe and found what seemed
to be a lasting memorial in the late nineteenth century codifications.
There has probably been no more organized effort to control the future
through foresight than in the preparation for and the drafting of the
German codes. The draftsmen were good historians as well as superb
craftsmen. They had studied all the major problems of history, but they
did not see the great reorganization of their own society that had already
occurred nor could they foresee two lost wars and other great disasters
that were to destroy the foundations on which they had built.
The transfer of leadership to the judiciary would surely not have
occurred so rapidly if the German monetary system had not been
destroyed in the 1920's. But the flight into the general clauses and the
intellectual revolt of the "free law" movement had begun almost as
soon as the Civil Code took effect in 1900. Furthermore, German courts
by gradual stages, and long before 1900, had acquired the resource of
the written, published opinion, expertise in case-law techniques, and
increasing influence and authority as expositors of doctrine. Long
decades of experience had prepared the high courts to take over leader.. Examples out of many are the superb comparative study of German tort law by
Ernst von Caemmerer, "Wandlungen des Deliktsrechts," in Hundert Jahre Deutsches
Rechtsleben (Karlsruhe, 1960), 49, and the discussion of the "leading cases" on
mistake and changed conditions in contract by Wieacker, "Gemeinschaftlicher Irrtum
der Vertragspartner und Clausula Rebus Sic Stantibus," Festschrift Wilburg (Graz,
1965), 229.
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ship when catastrophe came and other means failed. This was done with
aid and stimulus from the fourth estate, the scholarly profession, in
part because the emergency seemed so great but also because concep
tions of the role of courts had already been profoundly changed. The
effects of the inflation in the 1920's were dramatic and unforgettable, but
in retrospect it seems that it merely accelerated suddenly the great shift
in the axis of German law that was already under way and that would
have occurred inevitably.

Postscript
This account has reflected throughout the "prejudgments" of a lawyer
trained in the United States. They have been disclosed here and there
but it seems appropriate to restate them now. At many points I have
contrasted the methods we use in administering our own case law with
those used in other countries, not in an effort to prove that our methods
are superior but in order to accent the differences while inquiring into
the historical reasons that may explain them. The main effort has been
to describe the diverse methods used in the past, and the hindrances
encountered, in storing up the contributions made through adjudica
tion. In the three countries principally studied-England, France, and
Germany--case law in its modern forms began to emerge in the neigh
borhood of 1800 as courts undertook to report publicly and directly,
without aid from intermediaries, both their official actions and their
own reasoned justifications. The styles of judicial opinions and the
uses made of them differ widely in the three countries, but all three
confront, as we do, a massive, accumulating record compiled in the
performance of their official duties by those authorized to apply public
force in the settlement of disputes. Whether case law "in some form"
must always exist depends primarily on how one chooses to define the
term. The experience of France and Germany suggests, at any rate, that
in modern, developed societies the case-law component will inevitably
move into the foreground of attention and that codification can at most
delay this. There is still some reluctance among continental lawyers to
accept case law as an accredited source. This reluctance may be due in
part to its peculiarities, its special advantages that also define its
limitations.
Conflict regulated through adversary litigation obviously has the great
advantage that it compels intensive study of the elements unique to
each individual dispute. Procedural forms set severe limits to the range
of inquiry, thus making each problem more manageable, so that inter
connected problems can be taken up one by one without having to
settle them all. If partisan advocacy functions as intended, it sharpens
the choices judges must make and throws the particular case into higher
relief. When the legal system is thus continuously viewed at innumer
able points of application, the meaning and consequences of legal rules
are continuously tested and new discoveries made. These discoveries
may illuminate not only the particular case but the territory around-
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that is, other similar cases that are not presented for decision. They may
also reveal overlap, obscurity, or conflict in legal rules that have some
relevance to the problem at hand. The reasoned judicial opinion can
thus become ( as it is not yet in France) an indispensable means for
preserving coherence, order, and conformity to larger purposes among
rules expressed in variant terms and derived from different sources. 1
It permits rationality to be achieved in segments, with the aid of a
moving spotlight thrown on the legal order, so to speak, from below.
The insight and authority of judges derive from their need to con
centrate on the particular cases that are presented for their decision. But
the dilemma is that the requirement of published reasons compels them
to make "pre-judgments" on cases that are not before them and on
which they cannot be well informed. It is this dilemma, rather than
an objection to continuity in court decisions, that explains, I believe,
the uneasiness still surviving among some continental lawyers. Our
own solution in theory is that the reasons given for a judicial decision
have weight only to the extent they were "necessary." But with this
as with many other theories, everything depends on how it is applied.
The same theory is officially affirmed in England but the extraordinary
deference paid the House of Lords, its own claim to infallibility ( lately
recanted) , and the dearth of critical commentary ( also until lately)
have made judges succumb to temptation and treat their own reasons
as unchangeable rules.
We too treat judges with clef erence, place the highest value on their
pronouncements, and are accustomed to an extremely free style in
opinion writing. It is not surprising that with us as well the limits to
the judicial function that give it its special authority often tend to drop
out of sight, to be felt as restraints no longer. Authors and analysts of
judicial opinions too easily forget that judges look at our society through
a reversed telescope. In de.fining social values judges have no help from
Gallup polls. They cannot assemble data as to interests, needs, and
usages of unrepresented strangers or run tests to measure the conse
quences to society of one or another rule. As they move out and away
from the issues that confront them for decision, the insight and infor
mation they have gained become progressively less usable, their oracular
powers diminish, and their claim to credence depends merely on the
inherent persuasiveness of their reasoning. The problems that cause
uneasiness in continental lawyers, in other words, are everyday problems
1
Our dependence on courts for this kind of service is described in somewhat dif
ferent terms by Henry Hart, Legal Institutions Today and Tomorrow (New York,
1959) , 42-43.
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with us. They involve much more than case-law techniques, though tech
niques are essential. Behind them lie more basic questions as to the
nature of the contribution that judges are enabled to make by virtue of
their function as well as limits of the function itself, which they too
should recognize. Required to commit themselves by the giving of
reasons, the wider the range of the commitment made, the more tenta
tive and revocable it should be.
It may seem strange that of the countries considered the two that
have converged into closest resemblance in the administration of their
case law are West Germany and the United States. The origins of the
legal systems of these two countries could hardly have been more
different. The development of both, over centuries, has been continuous
and completely separate, with no direct borrowing until very recent
years. Notable differences remain. German judicial opinions are still
written in a stiff and oracular style inherited from an earlier time when
judges were striving to demonstrate their competence in legal "science."
The far-flung campaign for skepticism in German law, the "free law"
movement, was addressed to the language used, not by judges, but in
codes, so that elaborations of doctrine by judges are still treated with
a respect that at times seems excessive. But all the devices for close and
critical reading of judicial opinions are known and used in Germany.
Legal scholars address themselves energetically to comparing and analyz
ing judicial decisions and retain a direct and pervasive influence on the
courts. This influence is likewise a carry-over from the past. The result
is an extraordinarily effective working partnership between courts and
legal scholars, though the leadership roles in the partnership are now
reversed. This is an achievement, I suggest, that we should envy and
emulate.
"Doctrinal research" has fallen into some discredit in this country
lately, though it is difficult to imagine the confusion that would sur
round us if we had not had great organizing treatises, starting as early
as Story and Kent and continuing since in a long series. In the history
that I have reviewed, the key problem for centuries has been the rela
tionship between those empowered to settle disputes and those who
assembled the results and made them intelligible. The advent of the
reasoned judicial opinion altered the adjustments that had been reached
in earlier centuries. In the end, however, it merely presented the ancient
problem in aggravated form. Reasoned judicial opinions, addressed to
the solution of particular problems, have proved to be a great resource
when exploited to the full. But as case law inevitably proliferates
judges, unaided, cannot succeed in the continuing effort to make it
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coherent and intelligible, to appraise its consequences, to clarify objec
tives that often lead in different or opposite directions. This is a joint
enterprise in which the resources of legal scholarship must also be
enlisted and effectively used. It was Germany's good fortune that in
the distant past, for utterly different reasons, a working partnership had
been established that was firm enough to survive, even to be strength
ened, after irresistible pressures had transferred leadership to the courts.

Appendix
"Serjeants" Between 1340 and 1380
( 1 ) The "Serjeants" of 1366
The black letter editions of the Year Book for 40 Edw. III ( 1366 )
give a list of 8 "serjeants" ( p. 40 of the Maynard edition of 1679 ) .
This list was used by Foss, Lives of the Judges, III 371 in compiling his
lists of fourteenth century lawyers, all of whom he called "serjeants."
The lists of Foss were then used to describe members of fourteenth
century commissions of the peace by Bertha H. Putnam, Proceedings
Before the Justices of the Peace in the Fourteenth and Fifteenth Cen
turies (Ames Foundation, London, 1938 ) , pp. 60, 85, 127, 148 , 1 78 ,
199, 2 1 1, 235, 294, 382, 400, 422, 463 ) . All the "serjeants" listed
by Miss Putnam were actually king's serjeants with the exceptions of
John Cavendish ( p. 12 7 ) and Roger Hillary ( p. 294 ) , both of whom
are said by Miss Putnam to have been made serjeants in 1366.
The Year Book lists of "sergeantes at the !awe" for 1366 first
appeared in the 1555 edition of Y.B. 40-50 Edw. III by Richard
Tottell, whose motive, as he explained to "the gentil and lovyng
reader," was to identify the j ustices "to whose wordes ye must chiefly
give credence before the sayinges of any of the Sargeantes." Actually
it is merely a list of the pleaders quoted in the Year Book of that year
as addressing the Common Pleas. The list omits only a certain Tanke
who was quoted once ( Maynard edition, p. 24 ) . Tottell's list is not
very persuasive evidence that "patenting" had begun by 1366.
( 2 ) References to Serjeants in Year Book Reports (1 340-1 380)
In Y.B. 16 Edw. III ( Rolls Series) , II 26 1 ( 1342 ) the views of
Sharshulle, J., were overridden after it appeared that "Stonore, J. and
the serjeants" were of a contrary opinion.
In the Liber Assisarum the opinions of "all the serjeants" are quoted
by the reporter in Lib. Ass. 107, pl. 69 ( 1349 ) ; 139, p. 45 ( 1354 ) ;
323 , pl. 3 ( 13 77 ). In Lib. Ass. 166, pl. 5 0 ( 1356 ) the opinion of
"all the justices and serjeants" is quoted. In Lib. Ass. 260, pl. 7 ( 1369 )
two j udges gave judgment "by the advice o f their company and
serjeants." In Y.B. 44 Edw. III 42, Mich. pl. 46 ( 13 7 1 ) , after an
argument had been presented by Bealknap, king's serjeant, Finchdean,
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J.,

hoe negavit "and the other serjeants said they understood the oppo
site to be law."
In all the above instances except the last the names of particular
serjeants were not identified. In 24 Edw. III 4 0, Easter, pl. 22 (1350),
there was a specific reference to the manner in which "Master Ston.
pleaded when he was serjeant and not apprentice." The man referred
to was probably John Stonor, who was king's serjeant from 1314 to
1320 when he was appointed as judge. Sayles, King's Bench, V cxii
cxiii. In the Edward III Year Books there are numerous references to
"king's serjeants" arguing cases in which royal interests were involved.
Where names are given they turn out to be the king's serjeants on the
lists of Professor Sayles; e.g., Y.B. 39 Edw. III 12 (1365) referring
to Witchingham and Finchdean (Sayles, King's Bench, VI xcvi).

( 3 ) References to Serjeants in Official Records
In the period 1340-1380 there are several references in the Calendars
of Patent and Close Rolls to persons described as "serjeants." All of
them were in fact king's serjeants at the time except:
John de Moubray, who was described as "serjeant" in 1350 in
the record of an acknowledgment of a debt (Cal. Close Rolls, 13491354 , 209), though he was not named as king's serjeant until 1354
( Sayles, VI xcv) .
Roger Kirketon, who was described as "king's serjeant" in wit
nessing a charter in 1370 (Cal. Close Rolls, 13 69-13 74), though
he does not appear on Professor Sayles' lists of king's serjeants. He
was appointed justice of the Common Pleas in 1372.
William de Burgh, "serviens de lege," recommended in 1380 a
pardon for a man convicted of homicide. (Cal. Pat. Rolls, 13 771381, 410). De Burgh is not recorded as having served at all as
king's serjeant and did not become a judge until 1383. William
Burgh is also described as "serjeant of law" on Oct. 13, 1381, in
giving sureties that he would keep the peace, in the Calendar of
Plea and Memoranda Rolls, City of London, 13 64 -1381, 287. I am
indebted to Professor Samuel E. Thorne for the latter reference.
Altogether the printed Calendars of Patent and Close Rolls have
been singularly unproductive as a source of evidence of appointments
to the rank of serjeant before 1382. Only William de Burgh emerges
as a likely candidate. I have examined in both Calendars all the entries
between 1330 and 1390 that refer to all the activities, before appoint
ment to judgeships, of (1) men appointed as judges or king's serjeants
before 1390, (2) men listed in the Rolls Series Year Books as pleaders
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in the Common Pleas during the period 1342-1346, and (3) men
listed as pleaders in the Common Pleas in the Ames Foundation
editions of Richard II Year Books. I mention this to discourage others
from undertaking this tedious and unrewarding task.
( 4) Service of Lawyers on Trial Commissions
Lawyers who were not king's serjeants were drafted in large numbers
to aid central court justices conducting local trials between 1340 and
1380. The Calendars have many entries in which justices and West
minster lawyers were paired in this way. The quorum clauses of the
general commissions commonly required two law-trained professionals,
though the nisi prius statute of 1340 was complied with if one justice
or one "king's serjeant sworn" was included. What the Calendars do
not disclose is evidence of a trial actually conducted under a general
trial commission by a bench that included neither a central court justice
nor a king's serjeant.
Falling distinctly short of this is the interesting case reproduced by
Sayles, King's Bench, VI 106 (discussed in his Introduction, xxxiv
xxxv). A commission was issued in 13 53 to hear and determine offenses
committed against the tenants of the Queen in 21 counties. One John
de Molyns, who was apparently not a professional lawyer and clearly
was neither a central court justice nor a king's serjeant, was named in
the commission and presided at hearings held near the border between
Kent and Sussex. One Robert Wendout, who was also named in the
commission though likewise neither justice nor king's serjeant, refused
to sit in cases involving felony. De Molyns then persuaded one Richard
Plunket, a lawyer in attendance, to sit with him as a judge, despite
Plunket's protest that "he did not know how to perform the duties of
a justice." There is a statement that the two then "presided over"
various pleas but protest against their proceedings came from a man
whom they had allowed to be outlawed for nonappearance before them.
To correct the record of the outlawry, D e Molyns arranged with
Chancery officials to have the name of Plunket inserted in place of
the absent Wendout in the trial commission. It was on this ground that
the King's Bench, after an investigation, cancelled the record of the
outlawry: de Molyns had acted alone, without the required quorum
of two.
This case raises more questions than it answers. Plunket, who was
conscripted for this brief service, testified that he had attended the
court sessions "in order to be the king's serjeant there as he was pre
viously in other sessions of the said John and his fellows," but this
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must mean merely that he was one of that obscure group who followed
local prosecutions for the king, for he appears nowhere in the lists of
men holding the office of king's serjeant ( Sayles, King's Bench, VI
xciv-xcv) . The commission itself was apparently a special commission
that was not strictly within the nisi prius statute of 1340. The case did
not involve a standard trial with jury verdict but a proceeding for
outlawry. Yet other standard trials were apparently conducted by this
improvised bench whose leader, de Molyns, seems not to have been a
professional lawyer, and no one objected to his presence on the bench.
The case at least suggests how many strange expedients must have
been improvised in this period to secure minimum quotas of profes
sional lawyers in conducting local trials.
( 5 ) A Serjeants' Monopoly of Pleading by 1 374?
An obscure Year Book case of 13 7 4 should be noted here, since
others have overlooked it.
In Y.B. 48 Edw. III 2 1 , Mich., pl. 1, an action of debt had been
brought on a sealed obligation in which five persons were obligated
jointly. Two of the obligors appeared, pleas were filed on their behalf
denying that they had made the deed, and a jury empanelled to decide
this issue appeared at the bar to present its verdict. Defendant's counsel
argued that no one of the five obligors was bound to answer without the
others, that issue had therefore been joined improperly and that the
jury should be discharged. Plaintiff's counsel replied that the plea had
been accepted, was of record and was in effect a judgment which the
court could not reverse. Cavendish, J., was quoted as follows:
"This plea was never pleaded by a serjeant, for the two [defend
ants} could not reply before the others had come. Therefore by
consequence their plea was adjudged null, so that the inquest taken
on their plea cannot be taken. This the whole court conceded."
Does this mean that by 13 74 only a "serjeant" could plead in the
Common Pleas? Or does it mean merely that the plea on its face was
fatally defective?
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